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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court. 

The  Right  Hon.  Sir  William  Mulock,  K.C.M.G.,  P.C.,  C.J.O. 
The  Hon.  James  Magee,  J.A. 

“ “ Frank  Egerton  Hodgins,  J.A. 

“ “ William  Nassau  Ferguson,  J.A. 

“ “ Dayid  Inglis  Grant,  J.A. 

Second  Divisional  Court. 

The  Hon.  Francis  Robert  Latchford,  C.J. 

“ “ William  Ren  wick  Riddell,  J.A. 

“ “ William  Edward  Middleton,  J.A. 

“ “ Cornelius  Arthur  Masten,  J.A. 

“ “ John  Fosbery  Orde,  J.A. 

HIGH  COURT  DIVISION. 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P.,  President. 

“ “ Hugh  Thomas  Kelly,  J. 

“ Hugh  Edward  Rose,  J. 

“ William  Alexander  Logie,  J. 

“ “ Herbert  McDonald  Mowat,  J. 

“ “ Robert  Grant  Fisher,  J. 

“ William  Henry  Wright,  J. 

“ " John  Millar  McEvoy,  J. 

“ “ William  Edgar  Raney,  J. 


MEMORANDA. 


Appointments  to  the  Bench. 

On  the  16th  September,  1927,  the  following  appointments  were 
made : — 

The  Honourable  David  Inglis  Grant,  a Judge  of  the  High 
Court  Division  of  the  Supreme  Court  of  Ontario,  to  be  a Justice 
of  Appeal  of  the  First  Divisional  Court  of  the  Appellate  Division 
of  the  Supreme  Court  of  Ontario  and  ex  officio  a Judge  of  the 
High  Court  Division  of  the  said  Court. 

John  Millar  McEvoy,  of  the  City  of  London,  in  the  Province 
of  Ontario,  Esquire,  of  Osgoode  Hall,  one  of  his  Majesty’s  counsel 
for  the  Province  of  Ontario,  to  be  a Judge  of  the  High  Court 
Division  of  the  Supreme  Court  of  Ontario  and  ex  officio  a Judge 
of  the  Appellate  Division  of  the  said  Court. 

William  Edgar  Raney,  of  the  City  of  Toronto,  in  the  Province 
of  Ontario,  Esquire,  of  Osgoode  Hall,  one  of  his  Majesty’s  counsel 
for  the  Province  of  Ontario,  to  be  a Judge  of' the  High  Court 
Division  of  the  Supreme  Court  of  Ontario  and  ex  officio  a Judge 
of  the  Appellate  Division  of  the  said  Court. 

Called  to  the  Bar. 

15th  September , 1927. 

James  Edwin  Ganong  junior,  Alexander  McLean  Haig,  Byron 
Wakefield  Howard,  Alan  C.  Jarvis,  Farquhar  J.  MacRae,  Charles 
D.  Mulvey,  Margaret  E.  Perney,  Clifford  Sifton  junior,  Percy 
Victor  Ibbetson  (special). 

20th  October,  1927. 

Frederick  Thomas  Watson,  Robert  Glenn  Tait,  Harpin  Beau- 
mont, Stanley  Bond  Douglas,  Frederick  Gerald  FitzGerald,  Solo- 
mon Allen,  Max  Benson,  Robert  Hood  Saunders,  Leicester  Clay- 
ton Forster,  Lome  Ross  McDonald  (with  honours),  Merrill 
Osborne  Inglis,  William  Scott  McKay,  Herbert  Alfred  Wellington 
Plaxton,  Vincent  Christopher  MacDonald  (special — Nova  Scotia), 
Charles  Walfish. 
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2kth  November,  1927. 

Francis  Mark  Kelly,  Alexander  Pearlstone,  Charles  Barker, 
Russell  Philip  Smith,  Harry  Anthony  McNeill,  James  Brockett 
Tudhope,  Emmett  Francis  Sheehy,  Ephraim  Allan  Gee  (special — 
Saskatchewan),  Alan  Collard  Hayden  Field,  Henry  Borden 
(special — Nova  Scotia),  John  Ernest  Victor  Crozier,  Jean  Eliza- 
beth Helen  Maclennan. 

19th  January,  1928. 

Arthur  Walter  Stuart  Greer,  Samuel  Archibald  Smith,  Robert 
Alan  MacDougall,  Louis  St.  Pierre  (special — Quebec),  Albert 
Reginald  MacDougall  (special— New  Brunswick),  Reginald  Dun- 
bar Williams  (special — Nova  Scotia),  Hugh  Paterson  Innes, 
William  Richard  Miller. 

16th  February,  1928. 

Winfield  Burrows  Sifton,  Henry  D.  Rotenberg,  Bruce  John 
Stewart  MacDonald  (special — Alberta),  Ernest  Gerald  Hathway. 

15th  March,  1928. 

Bertrand  Joseph  Spencer  Pitt  (special — Nova  Scotia). 


ERRATA  ET  CORRIGENDA. 

Page  5,  seventh  line  from  top,  for  560  read  260. 

“ 122,  6th  line  from  the  top,  for  “section”  read  “action.” 

Pages  246  and  248,  Prentice  v.  City  of  Sault  Ste.  Marie,  the 
date  of  the  decision  is  October  14,  1927,  not  October  24,  1927. 
Page  426,  second  line  of  catch-words,  for  “176”  read  “76.” 

“ 559,  9th  line  from  top,  for  “T.L.R.”  read  “L.T.R.” 


OASES  REPORTED. 


A. 

Advance  - Rumely  Thresher 
Co.  v.  Lester.  (App.  Div.)  4 

Allison,  Re (App.  Div.)  261 

Appleton  and  Ross,  Re 338 

Armstrong,  Re  Wicks  and.  .. 

(App.  Div.)  667 

Attorney-General  for  On- 
tario, Erie  Beach  Co. 

Ltd.  v 507 

Azzole  v.  W.  H.  Yates  Con- 
struction Co.  Ltd 

(App.  Div.)  416 

B. 

Ballantine  v.  International 

Railway  Co (App.  Div.)  273 

Beaudreault,  Wainio  v 

(App.  Div.)  366 

Bertie,  Township  of,  Point 

Abino  Association  v 120 

Bertio,  Township  of  Point 

Abino  Association  v. 

(App.  Div.)  610 

Booth  (J.  R.)  Ltd.,  Queen 
Victoria  Memorial  Hospi- 
tal v (App.  Div.)  293 

Boulay,  Clary  v 

(App.  Div.)  616 

Boyce,  Hurley  v 

(App.  Div.)  618 

Brooks,  Rex  v.,  (App.  Div.)  147 

Brown,  Re (App.  Div.)  602 

Brown  v.  Weil  (App.  Div.)  55 
Brownlee,  Rex  v (Chrs.)  28 


Buffalo  and  Fort  Erie  Pub- 
lic Bridge  Co.,  Re  Vil- 
lage of  Fort  Erie  and 

(App.  Div.)  502 

Butler  v.  Fairhall  

(App.  Div.)  305 

C. 

Campbell  and  Dowdy,  Re.  ..  545 

Campbell  v.  McGregor 

(App.  Div.)  649 

Canadian  Credit  Corpora- 
tion Ltd.,  Leslie  v 

(Chrs.)  334 

Canadian  Pacific  Railway 
Co.,  Montreal  Trust  Co. 

v 137 

Carling  Export  Brewing  and 
Malting  Co.  Ltd.,  Rene  v. 

(Chrs.)  495 

Casa  Loma,  Re  (App.  Div.)  187 
Cassidy,  Rex  v.  (App.  Div.)  362 

Cassidy  v.  Stuart  480 

Chiemelewski,  Re  ..(Chrs.)  651 
Clary  v.  Boulay  (App.  Div.)  616 
Colchester  South,  Township 
of,  v.  Hackett  (App.  Div.)  77 

Collins,  Re  225 

Cornet,  Rex  v.  (App.  Div.)  583 
Cowdy,  Re  Campbell  and ...  545 
Cox,  Re  (Chrs.)  182 

D. 

Davies  v.  Nelson  

(App.  Div.)  457 

Delaporte  v.  Delaporte 302 
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Dennis  and  Lindsay,  Re 

Dobenko,  Meillen  v.  

(App.  Div.) 

Donald  Mason  & Co.p  Re 

(App.  Div.) 

Dumart  Packing  Co.  Ltd. 

v.  Dumart  (Ghrs.) 

Dunkelman  v.  Lister  

(App.  Div.) 

E. 

Eglinton  and  Bedford  Park 
Presbyterian  Church,  Re.. 

Elgin  v.  (Stubbs  

Erie  Beach  Do.  Ltd.  v. 
Attorney- General  for  On- 
tario   

Erwin  v.  Snelgrove  

(App.  Div.) 

E. 

Fairhall,  Butler  v 

(App.  Div.) 

Fenton  v.  Mewhinney  

(Election  Court) 

Fitch  v.  Fort  Frances  Pulp 

and  Paper  Co.  Ltd 

Fitch  v.  Fort  Frances  Pulp 

and  Paper  Cb.  Ltd 

(App.  Div.) 

Fort  Erie,  Village  of,  and 
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Fort  Frances  Pulp  Co.  v. 

Spanish  River  Pulp  Co. 
Fort  Frances  Pulp  and 
Paper  Co.  Ltd.,  Fitch  v. 
Fort  Frances  Pulp  and 
Paper  Co.  Ltd.,  Fitch  v. 

(App.  Div.) 

Foxcroft  and  City  of  Lon- 

don, Re 
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Foxcroft  and  City  of  Lon- 
don, Re  (App.  Div.)  553 

Freeh  and  Jackson,  National 
Discount  Corporation  v. 
(App.  Div.)  659 

G. 

Goldman  v.  Goldman 657 

Gray  v.  Patterson  (Chrs.)..  170 
Guelph  Board  of  Education, 
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Machines  Co.  Ltd.  v.  

(App.  Div.)  85 

H. 

Hackett,  Township  of  Col- 
chester South  v.  

(App.  Div.)  77 

Hagersville,  Village  of,  v. 

Hambleton  ..(App.  Div.)  327 
Halton,  County  of,  v.  Town- 


ship of  Trafalgar  45 

Hambleton,  Village  of  Hag- 
ersville v.  (App.  Div.)....  327 


Hansen  v.  Nugget  Publish- 
ers Ltd (App.  Div.)  239 

Hickson,  Re  (Chrs.)  180 

HiH  Rex  v (App.  Div.)  645 

Hill  v.  Union  Insurance 

Society  of  Canton  Ltd 

(App.  Div.)  201 

Hodgins,  Re  Kuntz  and 298 

Howard  and  City  of  To- 
ronto. Re  (App.  Div.)  563 

Hughes  v.  J.  H.  Watkins 

& Co.  (App.  Div.)  587 

Hurley  v.  Boyce  

(App.  Div.)  618 

Hydro-Electric  Power  Com- 
mission of  Ontario,  City 
of  St.  Catharines  v. 465 
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SUPREME  COURT  OF  ONTARIO 

(APPELLATE  AND  HIGH  COURT  DIVISIONS.) 


[LOGIE,  J.] 

Markson  v.  Rosenberg  and  Markson. 

Covenant — Restraint  of  Trade — “ Enter  into  any  Retail  Business  ” — 

Wide  Construction  — Reasonableness  — Covenant  Limited  as  to 

Space  but  not  as  to  Time  — Injunction  — Damages — Financing 

Competing  Business — Whether  Breach  of  Covenant — Costs. 

The  two  defendants  covenanted  “ not  to  enter  into  any  retail  business 
in  the  town  of  A.  in  competition  with  ” the  plaintiff.  The  defendant 
R.,  purporting  to  act  as  manager  for  his  father,  began  to  carry  on 
the  business  of  a general  storekeeper  in  the  town  of  A.,  admittedly 
in  competition  with  the  plaintiff:  — 

Held,  that  the  words  “enter  into>”  should  receive  a wide  construction; 
and  the  defendant  R.,  whether  really  acting  for  his  father,  or 
whether  operating  on  his  own  behalf,  was  guilty  of  a breach  of  his 
covenant,  and  should  be  restrained  from  directly  or  indirectly  con- 
ducting the  business  in  A. 

The  damages  not  being  liquidated,  and  general  loss  of  business  not 
being  shewn,  no  award  of  damages  was  made. 

The  covenant,  though  in  restraint  of  trade  and  unlimited  as  to  time, 
was  limited  as  to  space  to  a small  town,  and  must  be  regarded  as 
reasonable. 

Review  of  the  authorities. 

Cavendish  v.  Tarry  (1908),  52  Sol.  J.  726,  and  earlier  cases  where  a 
wide  meaning  was  given  to  the  words  “ concerned  in,”  applied. 

The  defendant  M.  was  not  committing  a breach  of  the  covenant  by 
financing  the  business  conducted  by  the  defendant  R. 

Bird  v.  Lake  (1863),  1 H.  & M.  338,  followed. 

But  the  financing  being  done  with  the  intention  of  aiding  and  abetting 
R.,  the  dismissal  of  the  action  as  against  M.  should  be  without  costs. 

An  action  for  an  injunction  and  damages  in  respect  of  an 
alleged  breach  of  a covenant. 

May  30.  The  action  was  tried  before  Logie,  J.,  without  a jury, 
at  Cornwall. 

W.  F.  Nicicle , K.C.,  for  the  plaintiff. 

G.  A.  Stiles,  for  the  defendants. 
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June  2.  Logie,  J. : — The  plaintiff  is  the  brother-in-law  of 
the  defendant  Rosenberg  and  is  the  brother  of  the  defendant  Mark- 
son.  There  have  been  unhappy  differences  in  the  family  since 
the  death  of  the  father  and  much  bad  feeling,  which  culminated 
in  an  action,  Rosenberg  v.  Mark  son,  tried  by  me  on  the  13th 
January,  1926.  In  that  action,  by  consent,  certain  agreements 
were  set  aside  and  an  administration  order  was  made.  Subsequent- 
ly, on  the  8th  March,  1926,  a family  settlement  was  arrived  at, 
reduced  to  writing,  and  signed  by  all  parties,  including  the  plain- 
tiff and  both  defendants.  By  it  the  plaintiff  took  over  his  late 
father’s  business  of  general  storekeeper  at  Alexandria,  Ontario. 
The  document  contained  the  following  clause : — 

“All  the  parties  hereto  and  the  said  Rosenberg  covenant  not 
to  enter  into  any  retail  business  in  the  town  of  Alexandria  in 
competition  with  the  said  David  E.  Markson.” 

There  was  ample  consideration  for  this  covenant,  but  hardly 
was  the  ink  dry  upon  it  when  Rosenberg,  camouflaged  under  his 
father’s  name,  and  purporting  to  act  as  manager,  but  financed 
by  the  defendant  Markson,  entered  into  business  in  Alexandria 
as  a general  storekeeper  in  competition  with  the  plaintiff.  Whether 
the  business  was  in  reality  the  son’s  or  the  father’s  makes  no 
difference,  in  my  opinion,  in  the  result. 

I find  no  case  in  which  the  words  “ enter  into  ” have  been  con- 
sidered by  the  Courts  in  covenants  of  this  kind.  There  are  many 
cases  on  such  phrases  as  “carry  on,”  “be  interested  in,”  “be  con- 
cerned in;”  and,  while  these  are  interesting,  the  nearest  cases 
are  those  in  which  the  covenant  was  against  being  “engaged  in” 
in  conjunction  with  the  words  “ carry  on:”  Rolf  a V.  Rolfe  (1846), 
15  Sim.  88;  Bird  v.  Lake  (1863),  1 H.  & M.  338;  Watts  v.  Smith 
(1890),  62  L.T.R.  453,  where  the  words  were  “not  to  engage  in  a 
similar  business”’  Pewrks  Ltd.  v.  Cullen  (1912),  28  Times  L.R. 
371;  and  McCabe  v.  Licciardi  (4919),  19  N.S.W.  S.R.  275  ; and 
even  if  the  defendant  Rosenberg  was  bond  fide  acting  as  manager 
for  his  father,  the  words  “ enter  into  ” would,  under  all  the  cir- 
cumstances, be  sufficiently  wide  to  cover  his  case : Skeans  v. 

Hampton  (1914),  31  O.L.R.  424. 

I am  of  opinion  that  the  wider  meaning  given  to  the  words 
“concerned  in”  in  such  cases  as  Cade  v.  Calfe  (1906),  22  Times 
L.R.  243,  Cavendish  v.  Tarry  (1908),  52  Sol.  J.  726.  Newling  v. 
Dobell  (1868),  38  L.J.  Ch.  Ill,  Jones  v.  Heavens  (1877).  4 Ch.D. 
636,  Baxter  v.  Lewis  (1886),  30  Sol.  J.  705,  in  all  of  which  cases 
employment  at  a fixed  salary  was  held  to  be  a breach,  should  be 
applied  where  the  wording  is  “enter  into,”  and  where,  as  in  this 
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case,  the  manager  has  a fixed  salary.  In  addition,  here  the  defend- 
ant Rosenberg  operated  under  a general  power  of  attorney. 

It  was  in  effect  conceded  at  the  trial  that  the  Rosenberg  busi- 
ness was  in  competition  with  that  of  the  plaintiff,  and  it  is 
therefore  not  necessary  to  consider  the  oases  such  as  Trego  v. 
Hunt , [1896]  A.C.  7,  at  p.  27,  where  Lord  Davey  laid  down  that 
a general  covenant  not  to  carry  on  business  in  competition  with 
the  purchaser  is  invalid^  or  to  consider  such  cases  as  Rely-A- 
Bell  Burglar  and  Alarm  Co.  v.  Eisler,  [1926]  Ch.  609,  Marshalls 
Lid.  v.  Leek  (1900),  17  Times  L.R.  26,  or  Beetliam  v.  Fraser 
(1904),  24  Times  L.R.  8.  The  decisions  point  to  the  conclusion 
that  where  there  is  in  effect  a sale  of  the  goodwill  a covenant 
against  competition  is  valid. 

An  agreement  in  restraint  of  trade  is  bad  unless  reasonable, 
and  it  may  be  made  reasonable  by  limitations  of  time  or  space, 
regard  being  had  to  all  the  circumstances  of  the  case,  and  a res- 
traint reasonably  limited  in  space  may  be  unlimited  in  time.  The 
covenant  here  conforms  to  these  principles.  It  is  unlimited  in 
time,  but  is  limited  in  space  to  the  small  town  of  Alexandria,  a 
place  of  some  two  or  three  thousand  inhabitants.  Markson,  the 
father,  was  well  known  in  Alexandria  and  the  surrounding  country. 
He  had  from  a travelling  pedlar  worked  up  a very  good  business 
as  a general  storekeeper,  and  he  and  his  family  were  well  known 
in  the  community,  and  it  was  by  reason  of  this  circumstance, 
namely,  the  fact  that  Rosenberg  was  known  to  be  a son-in-law  of 
Markson,  and  thereby  would  secure  customers  on  the  Markson 
name,  that  the  plaintiff  caused  the  covenant  in  question  to  be 
inserted.  In  my  opinion,  there  has  been  a. clear  breach  by  the 
defendant  Rosenberg,  and  the  plaintiff  is  entitled  to  an  injunction 
against  him  restraining  him  from  acting  in  any  capacity  in  the 
business  which  is  in  his  father’s  name,  but  which  I believe  is  in 
reality  his  own. 

So  far  as  damages  are  concerned,  I can  make  no  order.  The 
damages  are  not  liquidated,  and  general  loss  of  business  is  not 
shewn.  Upon  the  evidence  I am  unable  to  estimate  any  sum 
which  would  compensate  the  plaintiff  for  the  breach.  It  may  be 
that  the  plaintiff  has  suffered  damages,  but  if  he  has  he  has  not 
proved  them. 

So  far  as  the  defendant  Markson  is  concerned,  while  I was  of 
the  opinion  at  the  trial  that  he  also  had  entered  into  business 
contrary  to  the  terms  of  the  covenant,  reflection  has  caused  me 
to  reconsider  this  first  impression.  It  is  true  that  Markson  financ- 
ed Rosenberg,  but  it  has  been  held  in  Bird  v.  Lake , 1 H.  & M. 
338,  where  the  covenant  was  not  to  be  engaged  in  a specified 
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trade  (or  in  any  matter  or  thing  whatsoever  in  any  wise 
relating  thereto)  within  a given  district,  that  that  covenant  does 
' not  prevent  the  covenantor  from  lending  money  to  a person 
engaged  in  such  trade  within  the  said  limits  upon  mortgage  of  his 
trade  premises,  although  he  may  know  that  the  mortgagor  has 
no  means  of  paying  the  debt  except  out  of  the  profits  of  the  busi- 
ness ; but,  sembl.e,  a mortgage  expressly  charging  the  debt  upon 
such  profits  would  be  a breach  of  the  covenant.  This  case  was  de- 
cided in  1863  by  Sir  William  Page  Wood,  V.-C.,  and  has  never  been 
questioned.  Following  this  case,  I do  not  think  that  the  fact  that 
Markson  financed  Rosenberg  is  a breach  of  the  covenant,  but  I have 
no  doubt  that  this  financing  was  done  with  the  intention  of  aiding 
and  abetting  Rosenberg,  and  so  in  dismissing  the  action  against 
Dr.  Markson  I do  so  without  costs. 

There  will  be  an  injunction  against  Rosenberg,  restraining 
him  from  conducting  the  retail  business  in  Alexandria  directly  or 
indirectly,  and  particularly  as  manager  or  clerk  of  Rosenberg  senior, 
and  costs  will  f ollow  the  event.  It  is  to  be  hoped  that,  as  intimated 
at  the  trial,  Rosenberg  junior  will  sell  out  what  stock  he  has,  or, 
if  this  is  impossible,  remove  it  and  cease  to  do  business  in 
Alexandria. 


[APPELLATE  DIVISION.] 

Advance-Rumely  Thresher  Co.  y.  Lester. 

Sale  of  Goods— Reliance  on  Skill  and  Judgment  of  Vendors  in  Purchase 
of  Specific  ArtiQle — Purpose  for  which  Bought — Knowledge  of 
Vendors — Implied  Condition — Exclusion  of,  hy  Terms  of  Contract 
— Sale  of  Goods'  Act,  sec.  16  (a). 

The  defendants,  who  were  threshers,  signed  a written  offer  addressed 
to  the  defendants,  manufacturers  of  tractors,  to  purchase  an  oil-pulled 
tractor  of  a certain  description.  The  offer  was  accepted  by  the 
plaintiffs,  and  a contract  thus  constituted.  Before  signing  the  offer, 
the  defendants  expressly  made  known  to  the  agent  of  the  plaintiffs 
the  particular  purpose  for  which  the  tractor  was  required,  viz.,  to 
pull  their  separator  up  any  of  the  hills  in  the  neighbourhood.  The 
tractor  was  an  article  which  it  was  in  the  course  of  the  plaintiffs’ 
business  to  supply.  The  contract  expressly  provided  that  there  were 
no  conditions,  express  or  implied,  statutory  or  otherwise,  except 
those  contained  in  the  written  contract  itself,  and  that  no  agent  was 
authorised  to  alter  or  enlarge  the  written  contract.  It  was  also  pro- 
vided that  no  warranty  or  condition  should  be  enforceable  except  upon 
prompt  written  notice  to  the  plaintiffs  and  return  of  the  tractor.  The 
defendants  alleged  a representation  by  the  plaintiffs’  agent  that  the 
tractor  would  answer  the  purpose  mentioned,  and  its  failure  to  dt. 
so:  — 

Held,  that  the  representation  set  up  could  not  be  relied  on  as  an 
antecedent  contract  contradicting  or  varying  the  written  agreement: 
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it  was  admissible  in  evidence  for  the  purpose  of  founding,  under  sec. 
16  (a)  of  the  Sale  of  Goods  Act,  1920,  10  & 11  Geo.  V.  ch.  40,  an 
implied  condition  that  the  tractor  should  be  reasonably  fit  for  the 
purpose  intended;  but  any  implied  condition  of  fitness  was  excluded 
by  the  express  terms  of  the  contract  itself. 

Bristol  Tramways  etc.  Carriage  Co.  Ltd.  v.  Fiat  Motors  Ltd.,  [1910] 
2 K.B.  831,  followed. 

Baldry  v.  Marshall,  [1925]  1 K.B.  560,  and  Schofield  v.  Emerson  Brant- 
ingham  Implement  Co.  (1918),  57  Can.  S.C.R.  203,  distinguished. 
The  plaintiffs  were,  therefore,  found  entitled  to  recover  upon  promis- 
sory notes  given  for  part  of  the  price  of  the  tractor. 

Action"  upon  promissory  notes  made  by  the  defendants  and 
delivered  to  the  plaintiffs  as  part  of  the  consideration  for  the 
purchase  of  an  oil  tractor;  and  counterclaim  by  the  defendants 
for  damages  and  for  the  price  of  a ©team  tractor  taken  over  by 
the  defendants  to  make  up  the  purchase-price  of  the  oil  tractor. 

November  22,  23,  and  24,  1926.  The  action  and  counterclaim 
were  tried  before  Fisher,  J.,  without  a jury,  at  Guelph. 

H.  F.  Parkinson , for  the  plaintiffs. 

R.  S.  Robertson , K.C.,  and  J.  M.  Kearns,  for  the  defendants. 

January  5,  1927.  Fisher.,  J. : — The  defendants  are  three 
farmers,  father  and  two  sons,  residing  in  the  township  of  Nassaga- 
weya,  in  the  county  of  Halton,  and  by  written  contract,  dated 
the  1st  June,  1925,  agreed  to  purchase  from  the  plaintiffs;  manu- 
facturers of  tractors  and  carrying  on  business  at  LaPorte,  Indiana, 
in  the  United  States  of  America,  “one  oil-pull  rated  20  tractive 
h.p.,  35  brake  h.p.,  tractor,’’  with,  usual  equipments,  and  gave  in 
payment  therefor  their  three  promissory  notes,  sued  on  in  this 
action,  amounting  in  all  to  $1,250,  and  a second-hand  18  h.p.  steam 
tractor,  for  which  the  plaintiffs  allowed  the  defendants  in  the  deal 
$1,000.  The  defendants  refused  to  pay  the  $400  note  which  became 
due  on  the  15th  January,  1926,  alleging  that,  before  agreeing  to 
purchase,  they  made  known  to  the  plaintiffs’  agents  what  kind 
of  a tractor  they  required  and  the  work  it  was  expected  to  do; 
that  the  tractor  delivered  was  not  the  one  bargained  for,  nor  as 
warranted;  and  they  claimed  rescission,  return  of  their  securities, 
and  damages. 

This  action  followed,  the  plaintiffs  suing  on  all  the  notes,  alleg- 
ing that  the  other  two  notes  became  due  under  the  acceleration 
clause  in  the  contract. 

The  plaintiffs’  contentions  are:  that  any  representations  made 
by  the  agents  prior  to  the  execution  of  the  contract  were  simply 
laudatory ; that  there  was  no  misrepresentation,  and  the  defend- 
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ants  signed  the  contract  with  full  knowledge  of  its  contents  and  are 
bound  by  it;  that  the  tractor  delivered  was  the  one  the  contract 
called  for,  and  'answered  the  warranty;  that  a fair  test  was  made 
and  the  tractor  performed  well  the  work  for  which  it  was 
intended ; that  there  was  no  waiver  by  the  plaintiffs  of  the  written 
notices  to  be  given  by  the  terms  of  the  contract,  and  in  any  event 
the  failures  alleged  by  the  defendants  are  trifling,  and  had  the 
defendants  used  a cable,  as  they  should  have  done,  the  tractor 
would  have  taken  the  separator  over  all  the  roads  and  hills  in  the 
defendants’  territory. 

The  defendants  Edward  and  William  Lester  reside  with  their 
father,  and  have  for  some  years  past  carried  on  the  business  of 
threshers  in  the  district  adjacent  to  their  home. 

I admitted  parol  evidence,  subject  to  objection  by  counsel  for 
the  plaintiffs,  because  such  evidence  is  always  admissible  to  prove 
fraud,  mistake,  failure  of  consideration,  or  other  matters  affect- 
ing the  validity  of  a contract. 

The  facts,  as  I gather  from  the  evidence,  are:  that  in  1923 
and  1924  the  defendants  owned,  and  the  two  sons  operated',  a gas 
tractor  with  their  threshing  separator,  and  in  1925  operated  a 
steam  tractor  with  their  separator.  The  reason  given  by  the  defend- 
ants for  desiring  to  change  from  a steam  tractor  to  the  one  pur- 
chased was  that  their  customers  were  complaining  that  with  a 
steam  tractor  they  had  to  provide  fuel  and  water,  and  there  was 
always  the  risk  of  fire,  and  before  purchasing  the  tractor  in  ques- 
tion the  defendants  canvassed  their  old  customers,  and  many  new 
ones,  relative  to  the  prospects  of  business  if  they  changed  from  a 
steam  tractor  to  a gas  or  oil  tractor,  and  they  were  encouraged 
to  make  the  change. 

The  defendants,  before  agreeing  to  purchase  the  plaintiffs’ 
tractor,  interviewed  a manufacturer  of  tractors  at  Waterloo,  but 
were  not  satisfied,  and  afterwards  had  an  interview  with  Hanna 
& Beatty,  the  plaintiffs’  agents  at  Gfuelph.  Because  of  there  being 
several  hills  in  the  defendants’  threshing  district,  all  of  wdiich 
were  well  known  to  the  plaintiffs’  agents,  the  defendants  were 
in  doubt  as  to  whether  or  not  the  20  x 35  h.p.,  “oil-pull”  tractor, 
recommended  to  them  by  the  plaintiffs’  agents,  would  have  suffi- 
cient power  to  draw  their  separator  over  these  hills.  The  first 
visit  of  the  plaintiffs’  agents  to  the  defendants’  farm  took  place 
on  the  27th  May,  1925,  and  on  that  day  they  personally  inspected 
the  defendants’  steam  tractor  and  separator,  and  the  evidence  is 
conclusive  that  they  knew  the  weight  of  the  separator. 

The  defendants  informed  the  agents  that  they  had  experienced 
no  difficulty  with  their  gas  and  steam  tractors  in  negotiating  all 


LXI.  ] 


ONTARIO  LAW  REPORTS. 


7 


the  hills  with  the  separator,  and  they  /swore  that  the  agents  assured 
them  that  a 20  x 35  h.p.  oil-pulled  tractor  would  do  anything  the 
former  gas  tractor  or  steam  tractor  had  done,  and  that  it  was 
capable  of  hauling  the  defendants1’  separator  on  to  and  over  any 
of  the  hills  in  their  district-  No  bargain  was  concluded  on  the  27th 
May,  1925,  but  terms  were  discussed,  and  it  was  agreed  that,  if  the 
defendants  purchased  the  tractor,  the  plaintiffs  would  allow  $1,000 
for  the  steam  tractor  as  part  payment.  Subsequently,  the  same 
agents,  on  being  informed  that  the  defendants  were  likely  to  con- 
clude a deal,  again  went  out  to  the  defendants;’  farm,  on  the  1st 
June,  1925,  and  there  met  the  three  defendants,  when  the  same 
discussion  took  place  as  to  the  ability  of  the  oil-pulled  tractor  to 
negotiate  the  hills  with  the  separator,  and  the  defendants  6wear 
that  the  agents  again  represented  and  assured  them  that  the 
plaintiffs’  20  x 35  h.p.  tractor  would  draw  more  than  their  steam 
tractor,  and  would  take  their  separator  up  any  of  the  hills  and 
to  any  place  where  the  steam  tractor  had  taken  it,  and  at  this 
interview  the  defendants  asked  the  agents  a question  to  this  effect : 
“Provided  the  tractor  would  not  draw  the  separator  over  the  hills 
as  their  steam  tractor  had  done,  what  would  they  be  prepared 
to  do And  the  reply  was,  “ that,  if  it  would  not,  they  would 
furnish  them  with  a tractor  that  would.” 

This  satisfied  the  defendants,  and  the  contract  was  then  drawn 
up  in  duplicate,  by  one  of  the  agents,  whilst  sitting  in  his  auto- 
mobile, and  there  signed  by  the  three  defendants,  but,  before  it 
was  signed,  Joseph  Lester,  the  father,  said  that  he  did  not  have 
his  glasses  with  him  and  could  not  read  the  contract.  One  of  the 
agents  then  read  out  the  terms  of  the  purchase  and  explained 
to  the  defendants,  who  were  all  present,  that  the  contract  contained 
a warranty,  the  company  retained  a lien  on  the  tractor  until  it 
was  paid  for,  and  that,  as  the  contract  was  on  the  common  form 
used  by  the  company  in  all  sales  of  their  tractors,  it  was  unneces- 
sary to  read  it,  and  without  reading  it  the  defendants  signed  the 
contract  and  a copy  was  delivered  to  them.  The  agents,  having  sold 
the  steam  tractor  before  the  tractor  in  question  was  delivered, 
requested  the  defendants  to  deliver  to  them  the  steam  tractor,  and 
this  was  done.  Subsequently  the  defendants  were  notified  that 
the  tractor  had  arrived  at  Guelph,  the  place  where  they  were  to 
take  delivery;  but,  before  delivery  could  be  obtained,  they  were 
told  to  go  the  Bank  of  Nova  Scotia  and  sign  the  promissory  notes, 
which  they  did,  and,  immediately  after  the  signing  of  the  notes,  a 
clerk  in  the  bank  requested  them  to  sign  a receipt,  which  they  also 
did  without  reading,  excepting  the  top  line,  which  is  in  large  print 
and  reads  “Receipt  for  Machinery  Sold.”  This  receipt,  to  say  the 
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least,  is  misleading,  as  it  contains  a great  deal  more  than  a formal 
receipt,  which  the  defendants  thought  they  were  signing  for  the 
tractor.  Part  of  it  reads : “ It  is  expressly  understood  and  agreed 
that  the  above  described  machinery  is  received  by  the  under- 
signed under  and  pursuant  to  the  terms  and  conditions  of  said 
written  warranty,  and  not  otherwise  (any  changes  in  the  machinery 
ordered  or  terms  of  payment  notwithstanding),  and  that  said 
written  order  and  warranty  contains  all  the  agreement's  and 
understandings  between  us  on  account  of  or  pertaining  to  said 
purchase  of  said  machinery  or  otherwise ; that  the  notes  given  by 
the  undersigned  to  the  company  for  said  goods,  and  the  mortgage 
securing  the  said  notes,  were  examined  and  read  before  they  were 
executed,  and  the  same  are  delivered  in  fulfilment  of  said  written 
agreement.” 

The  plaintiffs  therefore  had  the  steam  tractor,  the  notes,  the 
contract  of  purchase,  and  the  receipt  with  the  additional  agree- 
ment, before  the  tractor  was  delivered  to  the  defendants. 

It  will  be  found,  on  a perusal  of  the  contract,  that,  among 
other  conditions,  it  provides  “that  the  tractor  described  in  the 
contract  is  for  identification  only  and  said  goods  are  not  ordered 
or  sold  by  description that  the  title  to.  the  tractor  is  to  remain 
in  the  vendors  until  paid  for;  and  that  there  are  the  usual  pro- 
visions that  upon  default  possession  may  be  taken  and  sale  made. 

The  terms  of  the  warranty  (para.  5)  are:  that  the  tractor 
etc.  are  “well  made  and  of  good  material,  and  with  proper  use 
and  management  capable  of  performing  well  the  work  for  which 
they  are  intended.” 

By  para.  6 : “No  claim  for  any  breach  of  any  warranty  or  condi- 
tion, and,  without  restricting  the  generality  of  the  foregoing, 
whether  in  respect  of  material,  design,  workmanship,  'working  order, 
or  development  of  power,  may  be  made  by  purchaser  unless  within 
10  days  after  his  first  use  of  the  goods  he  notifies  vendor  specifically 
of  the  breach,  giving  full  particulars  thereof,  and  the  date  of  its 
discovery,  by  postpaid  registered  letter  addressed  to  vendor  at 
its  head  office,  and  at  Toronto,  and  mailed  not  later  than  7 days 
after  its  discovery,  and  then  only  if  vendor  fails  to  remedy  by 
substitution  of  parts  or  otherwise  within  a reasonable  time  after 
it  receives  such  notice.” 

7 : “Purchaser  shall  not  rescind  this  order  in  whole  or  in  part, 
and  shall  have  no  claim  for  damages  against  vendor  hereunder, 
but  if  vendor  shall  fail  to  remedy  any  breach  within  a reasonable 
time  after  notice  to  it  as  hereinbefore  provided,  and  purchaser 
shall  thereupon  immediately  return  the  defective  goods  to  the 
place  where  he  received  them  in  as  good  order  as  when  received, 


lxi. ] ONTARIO  LAW  REPORTS. 

except  for  ordinary  wear,  and  forthwith  notify  vendor  thereof 
by  prepaid  registered  letter  addressed  to  it  at  its  said  head  office, 
and  at  Toronto  aforesaid,  he  shall  be  entitled  to  a return  of  the 
moneys  paid  and  securities  given  or  pro  rata  portion,  or  credit 
therefor  on  account  of  the  defective  goods  so  returned.  Failure 
so  to  return  the  said  goods  or  to  give  any  of  the  notices  provided 
for  in  this  contract  shall  be  taken  as  conclusive  evidence  that  every 
warranty  or  condition  is  satisfied.” 

10 : ‘‘There  are  no  representations,  warranties  or  conditions, 

express  or  implied,  statutory  or  otherwise,  other  than  those  herein 
contained,  nor  shall  any  agreement  collateral  hereto  be  binding 
upon  vendor  unless  it  is  in  writing  hereupon  or  attached  hereto 
and  duly  signed  on  behalf  of  vendor  at  its  said  head  office.” 

1&:  “No  agent  or  employee  of  vendor  is  authorised  to  alter, 

amend,  or  enlarge  this  contract  in  any  particular,  and  this  contract 
shall  not  be  obligatory  upon  vendor  until  accepted  by  it  at  its 
said  head  office,  notice  of  which  acceptance  is  hereby  waived.” 

14:  “In  consideration  of  vendor  procuring,  preparing,  and 

holding  said  machinery  for  purchase,  and  on  account  of  the 
expense  incurred  by  vendor  at  request  of  purchaser  in  so  doing  and 
in  taking  this  order,  booking  the  same,  and  making  proper  credit 
investigation  thereof  (the  cost  and  expense  of  which  will  be 
difficult  if  not  impossible  to  prove),  purchaser  agrees  to  pay  vendor 
1 0 per  cent,  of  said  purchase-price  upon  countermand  of  this  order 
by  the  purchaser,  and  no  notice  thereof  shall  be  effective  against 
the  vendor  unless  given  at  least  10  days  before  shipment  and 
accompanied  by  such  payment.” 

The  plaintiffs  proved  that  the  tractor  had  been  tested  before 
delivery  at  LaPorte,  Indiana,  as  a 20  x 35  h.p.,  and  the  defendants 
admit  that  the  tractor  worked  satisfactorily  on  the  belt  only. 

The  defendants*  complaint  was  and  is  confined  to  and  based 
on  the  failure  of  the  tractor  to  haul  the  separator  over  the  hills, 
to  back  it  up  certain  gangways  leading  to  farmers*  barns,  digging 
holes  in  the  highways  and  gangways,  and  in  other  places,  and 
for  these  reasons  the  defendants  could  not  continue  their  business 
and  lost  many  customers. 

I do  not  propose  to  refer  in  detail  to  the  several  attempts  made 
and  the  repeated  failure  of  the  tractor  to  negotiate  the  hills  and 
the  gangways  and  the  damage  done  to  the  roads  and  other  places, 
but  the  fact  is  that  the  plaintiffs*  agents  at  Guelph  and  the  agents 
at  the  head  office  of  the  plaintiff’s  business  in  Ontario,  at  Toronto, 
were  promptly  notified  within  10  days,  but  not  in  writing,  of 
these  failures,  and  they  very  properly  made  several  attempts  to 
remedy  the  trouble. 
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Early  in  September,  1925,  the  plaintiffs’  agents  'advised  the 
use  of  Pennsylvania  malleable  cleats.  The  defendants  agreed  to 
this,  and  the  plaintiffs  sent  the  cleats  on,  but  at  the  defendants’ 
expense;  and,  upon  a fair  trial,  the  evidence  is  that  the  attach- 
ment of  these  cleats  to  the  tractor  failed  to  remedy  the  trouble. 

On  the  3rd  November,  1925,  the  Toronto  agent  wrote  to  the 
defendants  the  following  letter:  “Hanna  Bros,  called  us  this 

morning  stating  that  yon  are  getting  anxious  about  your  20-35 
tractor  and  its  inability  to  handle  your  machine  in  hilly  country, 
and  we  have  to  report  that  on  the  20th  October,  shortly  after  the 
writer  saw  you  in  Guelph,  we  wrote  our  engineering  depart- 
ment in  Indiana,  but  to  date  have  heard  nothing  from  them.  We 
arc  writing  again  to-day  asking  them  to  answer  our  letter  immedi- 
ately. Just  as  soon  as  we  hear  from  them  we  will  communicate 
with  you  direct.” 

On  the  12th  November,  1925,  the  same  agent  wrote  to  the 
defendants  the  following  letter  : — 

“ We  have  received  a letter  from  our  tractor  engineering 
department  regarding  lack  of  sufficient  traction  to  negotiate 
hills  satisfactorily,  and  they  explain  that  the  difference  be- 
tween the  16-30  oil-pull  and  the  20-35  is  accounted  for  by 
the  difference  in  their  respective  weights,  and  that  this  is  one 
of  the  things  that  is  sacrificed  on  a light  weight  tractor.  They 
state  that  they  are  of  the  opinion  that  the  angle  iron  cleats  would 
give  better  traction  on  hard  surface  roads,  but  of  course  we  know 
that  you  had  trouble  when  you  used  them,  in  that  they  cut  the 
roads  so  badly  that  you  were  not  permitted  to  operate  your  tractor. 
The  only  equipment  they  have  to  offer  is  that  which  you  are  nowr 
using,  and  it  does  not  seem  that  it  is  possible  for  us  to  provide 
you  with  anything  else  which  would  he  better.  Spade  cleats 
would  of  course  give  you  plenty  of  traction,  but  then  they  would 
cut  up  the  Toads  more  than  the  angle  iron,  which  would  not  be 
satisfactory  to  you. 

“The  only  solution  we  have  is  that  the  load  which  you  are 
pulling  with  the  tractor  is  too  great  for  the  weight  of  the  machine.” 

The  defendants  consulted  their  solicitor  in  November,  1925, 
and  he  wrote  to  the  plaintiffs  in  Toronto.  This  letter  was  not  put 
in,  as  it  was  written  without  prejudice. 

On  the  27th  January,  1926,  another  letter  was  written  by  Mr. 
Mount  (the  plaintiffs’  agent  at  Toronto)  to  the  defendants,  which 
reads : — 

“Some  time  ago  we' received  a letter  from  your  solicitor,  Mr. 
John  M.  Kearns,  of  Guelph,  regarding  the  trouble  which  you  claim 
to  have  had  with  your  tractor,  and  we  have  again  discussed  this 
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with  our  LaPorte,  Indiana,  factory,  with  a view  to  finding  some 
sort  of  equipment  which  might  be  satisfactory  to  you. 

“ They  inform  us  that  they  have  tried  out  a new  style  of  cleat. 
It  is  the  regular  angle  iron  cleat,  with  a steel  bar  rivetted  to  it, 
making  a 1"  face.  This  gives  the  same  traction  as  the  regular 
cleat,  but  does  not  tear  up  the  roads.  We  are  willing  to  give 
you  a set  of  these  cleats  in  exchange  for  the  malleable  equipment 
which  you  now  have,  if  this  will  be  satisfactory  to  you.  We  are 
quite  sure  this  will  take  care  of  your  trouble,  and  if  you  will  write 
us  immediately  telling  us  what  you  wish  to  do  we  will  endeavour 
to  get  the  cleats  to  you  in  the  near  future.” 

The  defendants  had  become  discouraged,  asserting  that  they 
bad  lost  seven  weeks7  work  and  were  notified  by  some  of  their 
customers  that  they  would  not  allow  the  tractor  to  come  on  their 
farms,  and  were  forbidden  by  the  reeve  <of  the  township  to  use 
the  roads  with  their  tractor,  and  so  declined  to  use  the  angle 
cleats  referred  to  in  the  letters.  Nothing  more  appears  to  have 
been  done  (excepting  that  in  the  month  of  February,  1926,  the 
defendants  were  notified  that  they  must  pay  their  note)  until 
June,  1926,  when  the  plaintiffs  requested  the  defendants  to  allow 
them  to  make  a final  test  by  their  own  expert,  a Mr.  Bruce. 
Negotiations  took  place  as  to  the  terms  upon  which  the  test  wTas  to 
be  made,  and,  there  being  a conflict  of  evidence  as  to  the  terms,  the 
plaintiffs  contending  that  the  test  was  to  be  confined  to  hills 
Nos.  1 and  2 in  the  plans  put  in,  and  the  defendants  contending 
that  the  test  was  to  be  confined  to  hills  Nos.  1,  2,  3,  and  4,  as  shewn 
on  the  plans,  I prefer  to  believe  the  evidence  of  the  defendants 
as  to  what  the  terms  were. 

Before  this  test  was  made,  in  June,  1926,  the  plaintiffs’  expert 
put  on  the  tractor  extension  rims  and  the  angle  iron  cleats.  The 
tractor  did  take  the  separator  up  hills  1 and  2,  but  the  defendants 
insisted  that  the  test  be  continued  on  hills  3 and  4,  which  was 
was  done,  and  the  evidence  is  conclusive  that  the  tractor  cut 
deep  ruts  into  the  roads  and  failed  absolutely  to  take  the  separator 
up  these  two  hills.  Many  witnesses  who  were  present  at  the  test 
were  called  and  proved  this  to  be  a fact. 

A report  of  this  test  and  of  some  of  the  trouble  that  had  existed 
prior  thereto  appears  to  have  been  written  by  the  agent  Mount,  to 
the  plaintiffs,  and  I will  refer  to  parts  of  the  report: — 

“Our  dealer’s  representative,  L.  Hanna,  responded  to  a call 
made  by  Lester  when  he  was  having  trouble  on  a grade.  Mr. 
Hanna  got  there  after  Lester  had  made  the  hill  but  tells  us  he 
could  see  where  they  had  torn  the  roads  badly.  Other  than  this 
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no  employee  of  ours  witnessed  the  work  which  they  claim  was 
laulty. 

“On  the  9th  June one  farmer  informed  us 

that  they  had  a great  deal  of  trouble  and  tore  up  the  roads  badly, 
but  he  understood  they  were  to  change  cleats.  Another  gave  us 
about  the  same  report.  Mr.  Lester  stated  previously  that  they  had 
lost  seven  weeks’  work  because  the  reeve  of  the  township  had  for- 
bidden them  use  of  the  roads.  We  visited  Tom  S.  Doyle,  Reeve 
of  Puslinch  Township,  and  he  said  he  could  not  forbid  use  of 
road  because  he  had  no  authority  to  do  so.  The  only  thing  he 
told  them  to  do  was  to  fill  up  the  holes  after  they  had  passed 
over  them,  and  this,  he  states,  they  did  not  do,  and  it  was  neces- 
sary for  him  to  send  a township  man  out  to  fill  them  up  ...  . 
He  shewed  us  a very  small  grade  leading  into  his  barn  lot 
and  said  they  had  to  use  a cable  to  make  it.  There  is  no  question 
but  what  there  was  justification  for  complaint  in  that  case.  The 
last  party  we  visited  said  they  were  stuck  for  some  time  between 
his  barn  and  the  main  road.  The  grade  was  such  that  a team  of 
horses  would  not  find  it  much  more  difficult  to  make  than  on  the 
level  road.  After  they  reached  the  main  road  they  had  to  climb  a 
hill  of  some  size,  but  not  unreasonable,  and  it  took  them  from 
7 p.m.  until  11  p.m.  to  make  it.  These  people  (meaning  the 
defendants)  operate  a 33"  x 45"  Waterloo  separator,  the  weight 
of  which  is  no  greater  than  other  mills  operating  in  the  same 
locality — approximately  7,300  

“ On  Thursday  the  24th  June,  serviceman  Bruce  attached 
extension  rims  to  the  tractor  and  delivered  at  Lester’s  farm  1 set 
of  special  1"  face  A.  I.  cleats,  1 set  of  A.  I.  cleats  for  extension 
rims,  and  1 set  of  3-3/8"  spade  cleats'.  These  we  expected  to  use 

in  various  tests  if  we  failed  in  the  first With  the 

tractor  equipped  with  extension  rims  with  regular  malleable  cleats, 
and  the  wheels  with  Penn,  malleable,  and  Mr.  Bruce  operating 
the  tractor,  we  pulled  the  mill  over  the  hills  in  question  without 
any  wheel  slippage  whatever,  and  without  damage  to  the  roads. 
He  led  us  on  to  another  hill  which  we  made  with  ease.  He  then 
took  us  to  a had  hill  and  before  we  went  down  we  told,  him  it 
was  unreasonable  to  expect  the  tractor  to  do  it.  We  did,  however, 
go  half  way  up  the  hill  without  trouble,  but  the  engine  stalled  and 
ground  up  the  road  considerable.  There  were  about  ten  men 
present,  who  pushed  the  mill  and  helped  the  engine  sufficiently 
to/  get  it  over  the  loose  gravel  ....  We  don’t  believe  his  old  steam 
engine  would  take  the  machine  over  that  grade  without  the  use 
of  a cable;  however  he  states  that  it  did  it  several  times.  One 
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farmer  who  witnessed  the  test  told  ns  that  the  hill  was  as  bad  as 
any  in  the  vicinity.  It  is  possible  to  stick  any  engine  regardless 
of  power,  and  for  this  reason  all  threshermen  carry  cables.  This 
was  a case  where  a cable  would  have  been  a necessity . The  surface 
of  the  hill  was  in  bad  condition — very  hard,  and  large  stones 
shewing  through  the  surface.” 

On  the  2nd  July,  1926,  Mount  wrote  to  the  defendants  a letter 
which  reads: — 

“ When  we  left  you  the  other  day  we  promised  to  communicate 
with  you  by  the  end,  of  this  week.  The  matter  has  been  delayed 
and  we  do  not  expect  to  receive  a reply  from  our  head  office  until 
the  first  of  next  week.  We  will  let  you  hear  from  us  just  as  soon 
as  the  information  is  available.” 

I omitted,  to  mention  that  the  separator  did  not  have  all  the 
usual  equipment  on  it  when  this  test  was  made,  and  the  evidence 
is  that,  had  all  the  equipment  been  on,  the  weight  of  the  separator 
would  have  been  increased  by  at  least  500  pounds.  In  any  event,  the 
plaintiffs’  agent7  as  stated,  knew  the  weight  of  the  defendants’  sepa- 
rator with  its  equipment  prior  to  the  time  the  contract  was  entered 
into,  and  Mount,  the  agent,  admits  -in  his  report  to  the  plaintiffs 
that  “these  people  operate  a 33x45  Waterloo  separator,  the  weight 
of  which  is  no  greater  than  other  mills  operating  in  the  same 
locality,  approximately  7,300-” 

Immediately  after  the  final  test,  the  defendants  informed  the 
agents  that  they  would  not  accept  the  tractor,  and  it  has  remained 
ever  since  on  the  defendants’  farm. 

Mention  is  made  in  the  report  that  the  defendant  Joseph 
T.  Lester,  the  father,  attempted,  on  hill  No.  3,  to  hold  back  the 
separator  by  pulling  on  a rope.  This  the  father  denied  absolutely, 
and  I believe  him.  As  to  this  incident  there  is  a conflict  of  evidence 
on  the  part  of  the  plaintiff’s  own  witnesses : one  swore  that  he 
saw  the  father  hanging  on  to  same  wooden  projection  on  the 
side  of  the  separator,  and  another  witness  stated  that  the  father 
was  trying  to  hold  back  the  separator  by  a rope  hanging  down  at 
the  rear  of  the  separator.  The  witnesses  to  this  incident  were 
some  distance  back,  and  I think  they  are  mistaken  as  to  what 
actually  happened.  The  father  said  he  took  hold  of  the  rope 
hanging  down  at  the  rear  end  of  the  separator  (his  feet  being 
sore)  to  steady  himself  on  the  way  up  the  hill.  Nothing,  however, 
in  my  opinion;  turns  on  the  incident,  and  I would  not  have 
referred  to  it  were  it  not  for  the  fact  that  the  plaintiffs’  agent, 
Mount,  in  his  report,  gave  to  his  principals  the  impression  that 
the  father’s  attitude  was  hostile  to  a successful  test  being  made. 
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I find  no  such  attitude  at  any  time  on  the  part  of  any  of  the 
defendants.  There  is  no  suggestion,  as  is  often  to  be  found  in 
these  cases,  that  the  defendants  had  been  approached  by  rival 
manufacturers  to  purchase  a tractor  from  them,  and  were  regretting 
their  bargain;  on  the  contrary,  I am  satisfied  that  the  defendants 
would  have  been  only  too  glad  had  the  tractor  fully  answered  their 
purpose,  because  they  had  sufficient  work  ahead  to  keep  them 
ordinarily  busy  during  the  season,  and  it  would  be  of  no  advantage 
to  them  to  lose  their  business.  In  fact,  I cannot  imagine  a 
case  where  purchasers  were  more  serious  and  clear  in  stating  to 
the  vendors*  agents  exactly  what  the  tractor  was  required  to  do, 
nor  evidence  more  convincing  that  the  agents  knew  exactly  what 
the  defendants  required. 

One  of  the  plaintiffs*  witnesses  swore  that  in  recent  years  the 
plaintiffs  have  been  endeavouring  to  construct  their  tractors  as 
light  as  possible,  and  I think  that  probably  one  at  least  of  the 
real  causes  of  the  “spinning  of  the  wheels''*  and  the  “digging  in** 
in  the  highways  and  gangways  and  other  places  referred  to  in 
the  evidence,  is  to  be  found  in  the  plaintiffs*  agent’s  letter  to  the 
defendants,  supra. 

I do  not  agree  with  the  contention  of  the  learned  counsel  for 
the  plaintiffs  that  the  roads  and  hills  upon  which  the  defendants 
experienced  difficulties,  and  where  the  tests  were  made,  were  not 
in  good  -condition.  The  evidence  is  that  the  road-hills  were  hard 
and  free  of  stones  that  would  prove  any  serious  obstacle  to  a fair 
test.  Nor  do  I agree  with  the  same  counsel’s  contention  that  the 
defendants  should  have  -carried  and  used  a cable  when  they  got 
into  difficulties.  In  support  they  called  several  witnesses  en- 
gaged in  the  threshing  business  to  prove  that  it  was  their  custom 
to  do  so;  but  that  was  one  of  the  very  things  the  defendants 
did  not  want  to  do  and  had  not  been  obliged  to  do  with  their 
steam  and  gas  tractors,  and,  as  stated,  what  the  defendants  con- 
tracted for  was  a tractor  which  would  itself  perform  the  desired 
work  without  any  cable  or  outside  assistance, 

I am,  however,  of  the  opinion  that  the  defendants  were  under 
no  obligation  to  carry  a cable;  and,  even  if  they  did  carry  a cable, 
there  was  no  obligation  to  use  it  when  the  tractor  was  operating  on 
the  roads  in  the  defendants*  district,  but  only  in  cases  where,  by 
accident  not  due  to  the  tractor’s  defect  or  inadequacy,  the  tractor 
might  have  got  into  a bog  or  ditch,  so  that  they  would  have  been 
called  upon  to  use  a cable  to  get  out  of  the  difficulty. 

I do  not  see-  how  it  could  be  successfully  argued  that  if  A. 
purchased  from  B.  an  automobile  of  a certain  h.p.,  and  subsequently 
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A.  got  into  a deep  ditch  or  a bog-hole,  he  would  be  entitled  to  say 
to  B. : “I  am  going  to  return  the  ^automobile,  or  claim  damages, 
becaus'e  it  did  not  have  sufficient  horse  power  to  take  me  out  of 
that  particular  difficulty.”  It  would  be  quite  another  question  if 
the  automobile  had,  not  sufficient  h.p.  to  climb  the  hills  on  the 
highways  upon  which  its  owner  might  be  obliged  to  travel. 

There  can  be  no  doubt  that  what  the  defendants  offered  to  buy 
was  a tractor  that  would  haul  their  separator  up  the  hills  in  the 
district  where  the  defendants  carried  on  their  business,  and  that 
the  agents  were  repeatedly,  before  the  contract  was  signed,  inform- 
ed of  that  fact,  and  to  such  a contract  the  implied  condition  refer- 
red to  in  sec.  16*  of  the  Sale  of  Goods  Act,  1920,  10  & 11  Geo.  V. 
eh.  40,  would  have  applied.  The  agents  acting  for  the  plaintiffs 
accepted  this  offer  and  then  drew  up  a contract  whereby,  without 
drawing  the  attention  of  the  defendants  to  the  fact,  they  relieved 
the  plaintiffs  of  this  implied  condition,  and  on  the  representa- 
tions of  the  agents  that  the  contract  they  proposed  to  make  was  on 
their  usual  form,  the  defendants  signed  it;  but,  although  the  con- 
tract may  be  in  fact  on  the  plaintiffs’  usual  form,  it  is  certainly 
not  the  usual  form  of  a contract  such  as  the  plaintiffs’  agents  knew 
the  defendants  wished,  and  intended  to  make,  because  it  in  effect 
obliged  the  defendants  to  accept  something  they  never  agreed  or 
offered  to  buy,  a fact  which  was  not  communicated  to  them. 

It  appears  to  me  that  the  defendants  entered  into  the  contract 
through  mistake,  entitling  them  to  have  the  contract  reformed,  so 
that,  notwithstanding  anything  therein  contained,  the  implied  con- 
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* 16. — Subject  to  the  provisions  of  this  Act  and  of  any  statute 
in  that  behalf,  there  is  no  implied  warranty  or  condition  as  to  the 
quality  or  fitness  for  any  particular  purpose  of  goods  supplied  under 
a contract  of  sale,  except  as  follows: 

(a)  Where  the  buyer,  expressly  or  by  implication,  makes  known 
to  the  seller  the  particular  purpose  for  which  the  goods  are  required 
so  as  to  shew  that  the  buyer  relies  on  the  seller’s  skill  or  judgment, 
and  the  goods  are  of  a description  which  it  is  in  the  course  of  the 
seller’s  business  to  supply  (whether  he  be  the  manufacturer  or  not), 
there  is  an  implied  condition  that  the  goods  shall  be  reasonably  fit 
for  such  purpose,  provided  that  in  the  case  of  a contract  for  the  sale 
of  a specified  article  under  its  patent  or  other  trade  name,  there  is 
no  implied  condition  as  to  its  fitness  for  any  particular  purpose; 

(&)  Where  goods  are  bought  by  description  from  the  seller  who 
deals  in  goods  of  that  description  (whether  he  be  the  manufacturer 
or  not),  there  is  an  implied  condition  that  the  goods  shall  be  of 
merchantable  quality;  provided  that  if  the  buyer  has  examined  the 
goods,  there  shall  be  no  implied  condition  as  regards  defects  which 
such  examination  ought  to  have  revealed; 

(c)  An  implied  warranty  or  condition  as  to  quality  or  fitness  for 
a particular  purpose  may  be  annexed  by  the  usage  of  trade; 

( d ) An  express  warranty  or  condition  does  not  negative  a war- 
ranty or  condition  implied  by  this  Act  unless  inconsistent  therewith. 
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dition  referred  to  in  sec.  16,  supra , should  apply  thereto;  and,  it 
being  perfectly  plain  on  the  evidence  that  the  plaintiffs  have  failed 
to  deliver  the  tractor  actually  contracted  for  by  the  defendants,  it 
follows  that  their  action  fails. 

It  seems  to  me  that  it  would  be  nothing  short  of  fraud  if  a 
principal  be  held  entitled,  through  the  medium  of  an  agent,  to 
procure  signatures  of  third  parties  to  a contract,  the  terms  of  which 
preclude  the  third  parties — in  this  case,  the  defendants — from 
setting  up  as  a defence  the  very  representations  that  went  to  the 
root  of  and  induced  the  execution  of  the  contract,  and  but  for  these 
representations  the  contract  would  never  have  been  signed. 

It  is  still  the  law  that  a principal  is  hound  by  all  the  acts  of 
bis  agent  which  are  incidental  to  or  fall  within  the  scope  of  the 
agent  in  carrying  on,  in  the  ordinary  course,  a principal's  business, 
and  I know  of  no  decided  case  that  permits  a principal,  through  his 
agent,  to  procure  a purchaser’s  signature  to  a contract,  the  effect 
of  which  is  deliberately  to  contract  the  principal  out  of  a wrong 
done  by  the  agent  in  the  ordinary  course  of  his  business,  and  at  the 
same  time  to  retain  the  benefits  under  the  contract. 

Was  there  not  all  the  greater  obligation  on  the  part  of  the  agents 
to  see  that  the  defendants  thoroughly  understood  what  they  were 
signing,  instead  of  being  thrown  off  their  guard  in  the  manner  to 
which  I have  already  referred,  especially  when  it  is  admitted  by  the 
plaintiffs’  counsel  that  the  defendants  were  not  men  of  high 
mentality,  but  incompetent  and  inexperienced  ? ” 

Where  a manufacturer  or  dealer  contracts  to  supply  an  article 
which  he  manufactures  or  produces,  or  in  which  he  deals,  to  be 
applied  to  a particular  purpose,  so  that  the  buyer  trusts  to  the  judg- 
ment or  skill  of  the  manufacturer  or  dealer,  there  is  an  implied 
term  or  warranty  that  it  shall  be  reasonably  fit  for  the  purpose  fox 
which  it  is  to  be  applied.  In  such  a case  the  buyer  trusts  to  the 
manufacturer  or  dealer  and  relies  upon  his  judgment,  and  not 
upon  his  own. 

A purchaser  is  entitled  to  a rescission  if  it  is  shewn  that  there 
was  a fraudulent  representation  as  to  any  part  of  that  which 
induced  the  parties  to  enter  into  the  contract,  or  if  as  a result  of 
an  innocent  representation  there  is  a complete  difference  between 
what. was  agreed  to  be  sold  and  that  delivered  so  as  to  constitute  a 
failure  of  consideration:  Kennedy  v.  Panama  etc.  Mail  Co.  (1867), 
L.R.  2 Q.B.  580;  Jones  v.  Just  (1868),  L.R.  3 QB.  197. 

In  Schofield  v.  Emerson  Brantingham  Implement  Co.  (1918), 
43  D.L.R.  509.  57  Can.  S.C.R.  203,  the  purchaser  relied  on  the 
vendor’s  skill  and  ability  to  furnish  a tractor  that  would  be  rea- 
sonably fit  for  his  purpose,  and  one  of  the  representations  of  the 
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agent  was  that  the  tractor,  30  h.p.,  would  draw  8 breaking  ploughs 
on  the  plaintiffs’  land.  The  written  contract  provided  that  the 
order  was  made  upon  the  express  agreement  that  “ it  contains  the 
terms  and  conditions  of  sale  and  cannot  in  any  manner  be  changed, 
altered  or  modified  without  the  written  consent  of  the  officers  of 
the  company.”  The  engine  failed  to  develop  sufficient  power  to 
draw  8 breaking  ploughs  on  the  plaintiff’s  land,  and  the  court  held 
that  the  purchaser  was  justified  in  rejecting  it  and  entitled  to 
rescission  and  repayment.  Also  see  Baldry  v.  Marshall , [1925] 
1 K.B.  260,  and  Wallis  v.  Pratt , [1911]  A.C.  394. 

Because  of  my  findings  and  conclusions,  Sawyer  & Massey  Co. 
v.  Ritchie  (1910),  43  Can.  S.C.R.  614,  and  Case  Threshing 
Machine  Co.  v.  Mitten  (1919),  59  Can.  S.C.R.  118,  relied  on  by 
counsel  for  the  plaintiffs,  are  not  applicable  to  the  present  case. 

On  the  evidence  as  a whole,  I therefore  find,  and  hold,  that  the 
defendants  relied  upon  the  judgment  or  skill  of  the  plaintiffs  in 
furnishing  a tractor  that  would  be  reasonably  fit  for  the  purposes 
for  which  it  was  required ; that  the  defendants  were  induced  by  the 
plaintiffs’  agents  to  enter  into  the  contract  by  repeated  representa- 
tions that  a 20x35  h.p.  tractor  would  negotiate  the  hills  with  the 
defendants’  separator;  that  the  defendants  were  led  to  sign  the  con- 
tract in  full  belief  that  it  included  these  representations,  and  they 
are  not  debarred  by  the  terms  of  the  contract  from  Telying  on  the 
representations;  that  the  plaintiffs  waived  the  condition  in  the  con- 
tract requiring  written  notice  to  be  sent  to  the  company  with 
respect  to  the  failure  of  the  tractor  to  fulfil  the  warranty  or  con- 
dition; that  after  repeated  tests  the  tractor  not  only  failed  to 
develop  sufficient  h.p.  to  negotiate  the  hills  and  certain  gangways, 
but  seriously  cut  into  and  damaged  the  roads,  gangways,  and  other 
places  in  the  district  where  the  defendants  carried  on  their 
threshing  operations;  that  the  tractor  delivered  was  not  the  one 
bargained  for ; that  the  defendants  never  accepted  the  tractor ; and 
that,  by  reason  of  its  failure  to  fulfil  the  warranty  or  condition,  the 
defendants  are  entitled  to  rescission  and  return  of  the  notes,  and  to 
damages. 

The  counterclaim  set  up  in  para.  2 of  the  defendants’  affidavit  of 
merits,  whilst  not  a strictly  formal  one,  is,  in  my  opinion,  sufficient 
to  entitle  the  defendants  to  claim  any  damages  they  have  sustained. 

I do  not  require  to  discuss  the  difference  between  special  and 
general  damages  in  cases  where  the  title  in  the  property  has  not 
passed:  see  Frye  v.  Milligan  (1885),  10  O.R.  509;  Tomlinson  v. 
Morris  (1886),  12  O.R.  311;  and  New  Hamburg  Manufacturing 
Co.  v.  Webb  (1911),  23  O.L.R.  44. 

The  defendants  claim  to  have  lost  seven  weeks’  work  and  that 
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their  net  total  earnings  for  1924  were  $500,  and  the  total  net  earn- 
ings for  1925  were  $112.  There  is  no  reason  why  the  defendants 
should  not  have  made  as  much  during  the  year  1926  as  they  had 
during  the  year  1925,  and  it  may  be  that  they  would  have  earned 
more,  as  they  had  canvassed  new  customers  and  were  assured  by 
them  of  their  business. 

I think,  however,  that  $400  would  be  a fair  sum  to  allow  the 
defendants  as  damages. 

The  defendants  are,  in  addition  to  the  $400,  entitled  to  the 
sum  of  $1,000,  the  price  of  the  steam  tractor  taken  over  by  the 
plaintiffs  in  the  deal,  and  which,  as  stated,  was  by  the  plaintiffs 
subsequently  sold. 

There  will  be  judgment  dismissing  the  plaintiffs’  action  with 
costs,  and  judgment  in  favour  of  the  defendants  on  their  counter- 
claim,  with  costs,  for  $1,400,  and  for  delivery  up  of  the  notes  sued 
on. 

The  plaintiffs  will  be  entitled  to  the  tractor. 

The  plaintiffs  appealed  from  the  judgment  of  Fishee,  J. 

February  21.  The  appeal  was  heard  by  Riddell,  Middle- 
ton,  Masten,  and  Orde,  JJ.A. 

H.  F.  Parkinson,  for  the  appellants,  argued  that  there  was  no 
evidence  to  support  the  learned  trial  Judge’s  finding  that  an  oral 
contract  had  been  arrived  at  before  the  written  order  was  signed, 
and  that  the  evidence  did  not  support  any  allegation  of  fraud: 
King  v.  Smith,  [1900]  2 Ch.  425.  The  affidavit  of  merits  did  not 
support  the  defendants’  counterclaim,  and  did  not  amount  to  a 
pleading  of  fraud:  Anglo-Italian  Bank  v.  Wells  (1877),  38  L.T.R. 
197.  At  best  the  defence  was  confined  to  the  implied  condition  of 
fitness  under  sec.  16  (a)  of  the  Sale  of  Goods  Act,  1920,  10  & 11 
Geo.  Y.  ch.  40,  and  this  condition  was  barred  for  three  reasons: 
first,  because  the  contract  specifically  barred  all  conditions  as  well 
as  warranties;  second,  because  the  defendants  did  not  give  notice 
and  return  the  goods  as  required  by  the  contract;  and  third,  because 
the  goods  were  sold  under  the  trade  name.  See  sec.  16  (a)  of  the 
Sale  of  Goods  Act.  In  support  of  the  first  reason,  counsel  cited 
Sawyer  & Massey  Co.  v.  Ritchie,  43  Gan.  S.C.R.  614;  Minneapolis 
Threshing  Machine  Co.  Ltd.  v.  Scanlin  (1921),  58  D.L.R.  185; 
Aduance  Rumely  Thresher  Co.  v.  Keene  (1919),  47  D.L.R.  251; 
Bristol  Tramways  etc.  Carriage  Co.  Ltd.  v.  Fiat  Motors  Ltd., 
[1910]  2 K.B.  831;  Case  Threshing  Machine  Co.  v.  Mitten,  59 
Can.  S.C.R.  118.  In  support  of  the  third  reason  he  referred  to 
Charter  v.  Ilopkins  (1838),  4 M.  & W.  399,  at  p.  404;  Gillespie 
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Brothers  & C'o.  v.  Cheney  Eg  gar  & Co.,  [1896]  2 QB.  59,  at  p.  64. 
The  case  of  Schofield  v.  Emerson  Brantingham  Implement  Co., 
57  Can.  S.C.R.  203,  did  not  apply,  because  there  the  jury 
found  that  the  engine  did  not  deliver  the  power  called  for  in  its 
description,  whereas  here  the  engine  did  so  comply.  In  Baldry  v. 
Marshall,  [1925]  1 K.B.  260,  the  word  “ condition ” did  not 
appear  in  the  contract. 

R.  S.  Robertson,  K.C.,  for  the  defendants,  respondents,  contend- 
ed that  Schofield  v.  Emerson  Brantingham  Implement  Co.  and 
Baldry  v.  Marshall  both  applied  to  the  case  at  bar.  The  implied 
condition  of  fitness  was  proved  and  found,  and  was  not  satisfied 
by  the  engine  delivered,  and  was  not  barred  by  the  contract 
between  the  parties.  Also,  the  appellants  by  their  own  acts  waived 
the  requirement  that  the  respondents  should  give  notice  and  return 
the  goods.  The  evidence  justified  the  learned  trial  Judge’s  find- 
ings of  a previous  oral  contract  and  of  fraud  on  the  part  of  the 
appellants’  agents. 

Parkinson,  in  reply. 
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June  16.  The  judgment  of  the  Court  was  read  by  Masten, 
J.A. : — Appeal  by  the  plaintiffs  from  the  judgment  of  Fisher,  J., 
dated  the  5th  January,  1927. 

The  action  is  on  three  promissory  notes  given  in  payment  of  a 
tractor  supplied  by  the  plaintiffs  to  the  defendants,  which  tractor, 
the  defendants  allege,  was  not  as  contracted  for.  At  the  trial  the 
action  was  dismissed  with  costs,  and  judgment  given  the  defend- 
ants on  their  counterclaim. 

In  the  record  the  plaintiffs’  claim  consists  of  the  special 
endorsement  on  the  writ  of  summons,  describing  the  three  pro- 
missory notes  sued  on,  and  the  defence  and  the  alleged  counter- 
claim are  set  up  in  a joint  affidavit  of  merits  sworn  by  all  three 
defendants,  the  essential  allegations  of  which  are  as  follows : — 

2.  That  a tractor  was  purchased  by  us  from  the  plaintiffs 
upon*  the  condition  that  the  tractor  to  be  supplied  was  to  be  a 20 
tractive  horse  power  and  was  to  be  capable  of  performing  well  the 
work  for  which  it  was  intended.  The  tractor  supplied  is  not  a 20 
tractive  horse  power  and  is  not  capable  of  performing  well  the  work 
for  which  it  was  intended. 

“ 3.  We  relied  upon  the  vendors’  judgment  in  regard  to  the 
tractor  and  as  to  what  they  claimed  it  would  do,  and  the  tractor 
supplied  does  not  do  what  it  was  claimed  by  them  to  do  and  is  not 
reasonably  fit  for  the  purpose  that  it  was  sold  to  us  for. 

“ 4.  The  tractor  supplied  is  not  such  as  described  in  the  con- 
tract and  is  not  the  engine  bargained  for.  The  plaintiffs  were  noti- 
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tied  at  once  by  us  that  the  tractor  supplied  was  not  satisfactory  and 
was  not  as  described  in  the  contract,  nor  as  warranted,  and  the 
plaintiffs  had  their  representatives  out  on  several  occasions  trying 
to  get  the  tractor  which  they  supplied  to  work  satisfactorily  or  as 
warranted,  but  they  failed  to  get  the  said  tractor  to  so  work.  . . . 

ee  7.  The  defendants  were  known  by  the  plaintiffs  to  be  threshers, 
and  the  plaintiffs  knew  what  kind  of  an  engine  the  defendants 
required,  and  the  contract  entered  into  was  on  condition  that  the 
engine  to  be  supplied  would  be  able  to  perform  the  work  that  the 
defendants  were  doing,  but  the  tractor  supplied  does  not  do  this. 

“ 8.  The  contract  between  the  parties  hereto  was  not  read  over 
to  nor  fully  explained  to  the  defendants,  and  they  were  unaware  of 
any  terms  that  might  tend  to  limit  their  rights/5 

The  judgment  dismisses  the  plaintiffs5  action,  orders  repay- 
ment by  the  plaintiffs  to  the  defendants  of  $1,000,  the  value  of  a 
certain  second-hand  steam  tractor  which  the  defendants  had  deliver- 
ed to  the  plaintiffs  in  part  payment,  and  which  tractor  the  plain- 
tiffs had  resold;  awards  to  the  defendants  $400  special  damages 
for  loss  of  profits;  directs  that  the  promissory  notes  sued  on  be 
delivered  up  by  the  plaintiffs  to  the  defendants;  declares  the  plain- 
tiffs entitled  to  recover  possession  of  the  tractor  sold  by  the  plain- 
tiffs to  the  defendants;  and  awards  to  the  defendants  the  costs  of 
the  action  and  counterclaim. 

The  trial  occupied  three  days,  and  the  evidence  is  voluminous, 
but  the  essential  facts  are  succinctly  stated  by  the  trial  Judge  in  his 
reasons  for  judgment.  He  finds  that  the  sales-agent  of  the  plain- 
tiff company,  in  the  course  of  the  negotiations,  assured  the  defend- 
ants orally  “ that  a 20  x 35  h.p.  oil-pulled  tractor  would  do  any- 
thing the  former  gas  tractor  or  steam  tractor  had  done,  and  that  it 
was  capable  of  hauling  the  defendants5  separator  on  to  and  over 
any  of  the  hills  in  their  district.55  No  bargain  was  concluded  on  the 
27th  May,  1925,  but  terms  were  discussed,  and  it  was  agreed  that, 
if  the  defendants  purchased  the  tractor,  the  plaintiffs  would  allow 
$1,000  for  the  steam  tractor  as  part  payment.  Subsequently,  the 
same  agents,  on  being  informed  that  the  defendants  were  likely  to 
conclude  a deal,  again  went  out  to  the  defendants5  farm,  on  the 
1st  June,  1925,  and  there  met  the  three  defendants,  when  the  same 
discussion  took  place  as  to  the  ability  of  the  oil-pulled  tractor  to 
negotiate  the  hills  with  the  separator,  and  the  defendants  swear 
that  the  agents  again  represented  and  assured  them  that  the  plain- 
tiff s’  20  x 35  h.p.  tractor  would  draw  more  than  their  steam  trac- 
tor, and  would  take  their  separator  up  any  of  the  hills  and  to  any 
place  where  the  steam  tractor  had  taken  it,  and  at  this  interview 
the  defendants  asked  the  agents  a question  to  this  effect : * Pro- 
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vided  the  tractor  would  not  draw  the  separator  over  the  hills  as 
their  steam  tractor  had  done,  what  would  they  be  prepared  to  do  V 
And  the  reply  was,  That,  if  it  would  not,  they  would  furnish  them 
with  a tractor  that  would/  This  satisfied  the  defendants,  and  the 
contract  was  then  drawn  up  in  duplicate,  by  one  of  the  agents, 
whilst  sitting  in  his  automobile,  and  there  signed  by  the  three 
defendants. 

In  point  of  fact,  what  was  signed  by  the  defendants  on  the  1st 
June  was  not  a contract,  but  an  offer  only.  A copy  of  this  offer 
was  left  with  the  defendants.  It  was  not  to  be  binding  till  accept- 
ed by  the  plaintiff  company  at  its  head  office,  and  it  was  not  accept- 
ed until  the  15th  June.  The  defendants  thus  had  most  ample 
opportunity  of  perusing  and  considering  its  terms,  before  it  was 
accepted  and  became  a contract. 

The  machine  which  the  defendants  offered  to  buy  is  described 
in  the  contract  as  “ One  oil-pull  rated  20  tractive  h.p.,  35  brake 
h.p.,  tractor,  with  usual  equipment.” 

The  following  clauses  of  the  contract  are  relevant  to  the  mat- 
ters now  under  consideration  (quoting  clauses  6,  7,  9,  10,  and  12, 
all  of  which  except  9 are  set  out  in  the  judgment  of  Fisher,  J., 
supra) . 

“ 9.  No  attempt  by  vendor  or  by  any  person  in  its  behalf  to 
remedy  any  breach  in  said  goods  shall  be  deemed  a waiver  of  any 
provision  hereof,  and  no  act  by  vendor  or  its  agents  shall  be  deem- 
ed a waiver,  unless  an  intention  to  waive  is  expressed  in  writing, 
duly  signed,  on  behalf  of  vendor  at  its  head  office.” 

The  tractor  arrived  at  Guelph  on  the  27th  June,  when  the 
defendants  (having  since  the  1st  June  had  a copy  of  the  offer  in 
their  hands)  signed  the  following  receipt: — 

“ Receipt  for  Machinery  Sold. 

“ Dated  at  Toronto,  Ont.,  June  27th,  1925. 

“ Received  of  Advance-Rumely  Thresher  'Co.  Inc.  the  following 
described  machinery : — 

“ 1.  20-35  Rumley  oil-pull  tractor  No.  601,  with  standard 
equipment,  under  and  pursuant  to  the  conditions  of  a written 
order  signed  by  me  dated  on  the  1st  day  of  June,  1925,  which 
order  contains  a written  warranty  from  said  company  on  said  ma- 
chinery, a copy  thereof  being  received  by  me.  It  is  expressly 
understood  and  agreed  that  the  above  described  machinery  is 
received  by  the  undersigned  under  and  pursuant  to  the  terms  and 
conditions  of  said  written  warranty  and  not  otherwise  (any 
changes  in  the  machinery  ordered  or  terms  of  payment  notwith- 
standing), and  that  said  written  order  and  warranty  contains  all 
the  agreements  and  understandings  between  us  on  account  of  or 
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pertaining  to  said  purchase  and  of  said  machinery,  oral  or  other- 
wise ; that  the  notes  given  by  the  undersigned  to  the  company  for 
said  goods  and  the  mortgage  securing  said  notes  were  examined 
and  read  before  they  were  executed,  and  the  same  are  delivered  in 
fulfilment  of  said  written  agreement. 

“ Witness:  H.  I.  Mitchell.  “ Joseph  T.  Lester”  (seal). 

“Edward  W.  Lester”  (seal). 

“Wm.  Lester”  (seal). 

The  defendants  commenced  to  use  the  engine  in  question  at 
their  own  farm  some  time  about  the  middle  of  August,  and  it  work- 
ed satisfactorily.  On  the  17/th  August  they  first  experienced 
trouble,  when  hauling  their  outfit  to  the  farm  of  one  Albert  Amies. 
Notwithstanding  the  difficulties  experienced  in  hauling  their  sep- 
arator, they  continued  to  use  the  engine  during  the  fall  of  1925, 
making  oral  complaints  from  time  to  time  to  the  sales-agent 
through  whom  they  had  bought  the  engine. 

The  defendants  failed,  however,  within  10  days  after  their  first 
use  of  the  goods,  to  notify  the  plaintiffs  specifically  of  any  alleged 
breach  of  the  agreement,  giving  full  particulars  thereof,  and  the 
date  of  its  discovery  by  post-paid  registered  letter  addressed  to  the 
plaintiffs  at  their  head  office  and  at  Toronto,  and  mailed  not  later 
than  seven  days  after  its  discovery. 

The  first  notification  in  writing  of  the  defendants,  complaint 
was  made  by  letter  of  December,  1925,  whereas  the  tractor  had 
been  delivered  on  the  1st  July,  1925,  and  the  defects  and  differ- 
ences here  in  question  had  arisen  shortly  thereafter. 

The  defendants  also  failed  to  comply  with  the  provisions  of 
clause  7 of  the  agreement,  and  did  not  return  the  alleged  defective 
goods  to  the  place  where  they  received  them,  namely,  to  the  rail- 
way station  in  Guelph,  but,  on  the  contrary,  the  tractor  is  still  in 
the  defendants’  possession. 

The  plaintiffs  appeal  from  the  judgment  on  the  following 
grounds : — 

1st.  That  any  representations  made  by  an  agent  in  the  course 
of  the  negotiations  are  excluded  by  the  express  terms  of  the  writ- 
ten agreement,  were  inadmissible  in  evidence,  were  made  without 
authority,  and  are  of  no  effect. 

2nd.  That,  even  if  the  representations  of  the  agent  and  the 
concomitant  occurrences  gave  rise  to  an  implied  condition  binding 
on  the  plaintiffs,  and  such  condition  has  been  broken,  the  defend- 
ants have,  under  the  terms  of  the  written  contract,  precluded 
themselves  from  relying  upon  such  breach  of  condition. 

3rd.  That  the  tractor  in  question  was  bought  under  its  trade 
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name  of  “ Oil-Pull,”  and  there  is  no  implied  condition  as  to  its 
fitness  for  any  particular  purpose. 

4th.  That  the  contract  is  executed  and  rescission  is  impossible, 
because  the  parties  cannot  be  restored  to  their  original  positions, 
the  old  tractor  delivered  by  the  defendants  to  the  plaintiffs  in  part 
payment  having  been  sold  by  them  and  the  oil-pull  tractor  having 
been  retained  and  used  by  the  defendants  for  an  unreasonable 
time. 

This  appeal  affords  an  excellent  illustration  of  how  difficulties 
in  the  way  of  a satisfactory  trial  are  fostered  in  a case  of  this  kind 
by  the  absence  of  pleadings  or  any  clear  elucidation  of  the  issues  to 
be  tried.  No  claim  is  made  for  reformation  of  the  contract,  nor  is 
fraud  alleged  in  terms,  either  as  basing  an  action  of  deceit  or  as 
a ground  for  rescinding  the  contract.  None  the  less,  evidence  is 
led  and  admitted  as  though  such  issues  were  on  the  record,  and 
such  evidence  would  appear  to  have  influenced  the  result. 

If  I correctly  apprehend  the  legal  basis  of  the  judgment 
appealed  from,  it  is  that  the  written  contract  is  not  binding  on 
the  defendants  having  regard  to  the  circumstances  under  which 
the  offer  of  the  1st  June,  1925,  was  signed  by  the  defendants,  and 
that  the  contract  which  did  bind  the  parties  was  the  oral  contract 
of  sale  made  by  the  plaintiffs’  agent ; that  it  was  a condition  of  that 
oral  contract  that  the  machine  in  question  would  pull  the  defend- 
ants’ separator  up  any  hill  in  the  neighbourhood;  that  such  con- 
dition was  not  fulfilled ; and  that  the  defendants  were  not  obliged 
to  accept  the  machine  or  pay  for  it,  and  were  entitled  to  special 
damages  for  the  plaintiffs’  failure  to  supply. 

It  does  not  clearly  appear  whether  the  written  contract  is  ignor- 
ed because  the  parties  were  never  ad  idem  or  because  under  the 
circumstances  disclosed  it  was  inequitable  on  the  part  of  the  plain- 
tiffs to  rely  on  its  provisions. 

Had  the  issues  to  be  tried  been  clearly  elucidated  in  the  plead- 
ings, I cannot  help  thinking  that  the  Court  would  have  been  great- 
ly aided,  the  trial  shortened,  and  possibly  further  litigation  avoid- 
ed. 

Having  regard  to  the  considerations  just  indicated,  it  seems 
desirable,  before  discussing  the  real  issue,  to  clarify  the  situation 
by  certain  preliminary  observations.  This  is  not  an  action  for 
deceit;  and,  if  it  were,  the  evidence  adduced  would  not,  in  my  opin- 
ion, support  such  a claim,  Secondly,  adopting  the  words  of 
Anglin,  J.  (as  he  then  was),  in  Schofield  v.  Emerson  Branting- 
ham  Implement  Co.,  57  Can.  S.C.R.  203,  there  is  nothing  in  the 
nature  of  mistake  or  surprise  on  the  part  of  the  defendants  in 
making  the  contract  for  the  purchase  from  the  plaintiffs  of  an 
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oil-pull  tractor  rated  20  tractive  h.p.  35,  nor  was  there  any  fraud 
or  overreaching  inducing  their  execution  of  it.  It  was,  therefore, 
when  executed,  clearly  binding  upon  them  according  to  its  terms. 
Moreover,  there  is  no  claim  to  reform  the  agreement,  and  no  basis 
in  the  evidence  for  reformation.  Thirdly,  the  tractor  which  was 
delivered  by  the  plaintiffs  was  the  tractor  called  for  by  the  written 
agreement,  namely,  an  oil-pull  tractor,  rated  20  tractive  h.p.  35. 

The  representation  set  up  by  the  defendants  cannot  be  relied 
on  as  an  antecedent  contract  contradicting  or  varying  the  written 
agreement.  It  was,  no  doubt,  admissible  in  evidence  for  the  pur- 
pose of  founding,  under  sec.  16  of  the  Sale  of  Goods  Act,  an  im- 
plied condition  that  the  tractor  should  be  reasonably  fit  for  the  pur- 
pose intended,  but  it  cannot  avail  the  defendants  as  an  independ- 
ent express  contract.  That  principle  is  so  well  and  succinctly 
stated  by  Farwell,  L.J.,  in  Bristol  Tramways  etc.  Carriage  Co. 
Ltd.  v.  Fiat  Motors  Ltd.,  [1910]  2 K.B.  831,  at  p.  838,  that  I 
cannot  refrain  from  quoting  his  words : — 

“ I think  that  it  is  impossible  to  interfere  with  any  of  the  find- 
ings of  fact  of  the  learned  Judge.  I understand  that  he  has  not 
found  any  express  contract  of  warranty,  although  he  gave  leave  to 
amend  by  pleading  such  a contract.  At  any  rate  I am  of  opinion 
that  evidence  of  such  a contract  as  was  alleged  by  the  amendment 
is  inadmissible.  There  are,  no  doubt,  cases  where  evidence  may 
be  given  to  shew  that  a contract  was  entered  into  in  consideration 
of  a collateral  antecedent  contract  between  the  parties,  as  in 
Erskine  v.  A deawe  (1873),  L.R.  8 Ch.  756,  and  Morgan  v.  Griffith 
(1871),  L.R.  6 Ex.  70,  but  no  subsequent  contract,  founded  only 
on  the  same  consideration  as  the  principal  contract,  can  be  given  in 
evidence,  for  it  obviously  cannot  form  the  consideration  of  the  main 
contract,  which  was  complete  before  it  came  into  existence,  and  it 
cannot  add  to  or  vary  that  contract  without  infringing  the  element- 
ary rules  of  evidence,  and  unless  it  can  form  part  of  such  contract 
it  has  no  consideration  to  support  it.  There  may  be  cases  in  which 
a contract  has  to  be  extracted  from  a long  correspondence,  in  which 
case  the  whole  of  it  must  be  considered,  as  in  Hussey  v.  Horne  Payne 
(1879),  4 App.  Cas.  311;  but  when  the  contract  is  expressed  in  a 
formal  document  or  in  a letter  of  offer  and  a letter  of  acceptance, 
no  antecedent  or  subsequent  negotiations  are  admissible  to  con- 
strue such  contract : see  Lord  Blackburn’s  speech  in  Inglis  v.  But- 
tery (1878),  3 App.  Cas.  552,  at  p.  577.” 

See  also  Ileilbut  Symons  & Co.  v.  Buckleton,  [1913]  A.C.  30, 
at  p.  47,  and  Canadian  General  Securities  Co.  v.  George  (1919),  59 
Can.  S.C.R.  641,  reversing  the  judgment  in  S.C.  (1918),  42  O.L.R. 
560. 
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The  real  point  of  this  case  appears  to  me  to  be  that  the  defend- 
ants expressly  made  known  to  the  agent  of  the  plaintiffs  the  par- 
ticular purpose  for  which  the  tractor  was  required,  viz.,  that  it 
should  pull  the  defendants’  separator  up  any  of  the  hills  in  the 
neighbourhood ; that  the  tractor  in  question  was  an  article  which  it 
was  in  the  course  of  the  plaintiffs’  business  to  supply;  and  that  it 
was  an  implied  condition  that  the  tractor  should  be  reasonably  fit 
for  the  purpose  indicated  by  the  defendants  to  the  plaintiffs’  agent. 

Having  regard  to  the  varying  conditions  of  country  roads,  and 
to  the  failure  on  the  part  of  the  defendants  to  use  a cable  accord- 
ing to  the  usual  practice,  I am  not  sure  that  as  a trial  Judge  I 
should  have  been  able  to  find  on  this  evidence  that  the  tractor  was 
not  reasonably  fit  for  the  purpose  for  which  it  was  required ; but,  for 
reasons  about  to  be  stated,  it  seems  unnecessary  to  determine 
whether  the  finding  of  the  trial  Judge  on  that  point  can  or  cannot 
be  maintained. 

On  the  present  appeal  Mr.  Robertson  apparently  recognised  the 
real  position,  and  founded  his  argument  in  support  of  the  judgment 
below  on  the  condition  implied  under  sec.  16  of  the  Sale  of  Goods 
Act,  and  cites  the  cases  of  Baldry  v.  Marshall,  [1925]  1 K.B.  260, 
and  Schofield  v.  Emerson  Brantingham  Implement  Co.,  57  Can. 
S.C.R.  203. 

I therefore  turn  to  a consideration  of  these  two  cases. 

In  Baldry  v.  Marshall,  the  head-note  (which  correctly  states 
the  facts  and  epitomises  the  grounds  of  the  decision),  after  recit- 
ing the  provisions  of  sec.  14,  subsec.  1,  of  the  Imperial  Sale  of 
Goods  Act  (which  is  in  the  same  words  as  sec.  16,  subsec.  1,  of  our 
Act,  10  & 11  Geo.  Y.  ch.  40),  proceeds  as  follows: — 

“ The  plaintiff,  being  desirous  of  buying  a motor  car,  applied 
to  the  defendants,  motor  car  dealers,  and  told  them  that  he  wanted 
a comfortable  car  which  was  suitable  for  touring  purposes.  The 
defendants  said  they  thought  that  a ‘Bugatti  car,’  a type  of  car 
in  which  they  specialized,  would  meet  those  requirements,  and 
shewed  him  a specimen.  The  plaintiff  then  gave  the  defendants 
an  order  for  ‘an  eight  cylinder  Bugatti  car’  on  the  terms  that  the 
defendants  should  guarantee  the  car  for  twelve  months  against 
defects  of  manufacture,  it  being  stipulated  by  the  defendants  that 
that  guarantee  ‘ expressly  excludes  any  other  guarantee  or  war- 
ranty, statutory  or  otherwise.’  An  eight  cylinder  Bugatti  car  was 
delivered  to  the  plaintiff  in  pursuance  of  the  order,  but  proved  to 
be  uncomfortable  and  unsuited  for  touring  purposes.  The  plain- 
tiff claimed  to  reject  the  car,  and  sued  to  recover  back  the  pur- 
chase-money which  he  had  paid  : — 


App.  Div. 

1927. 

Advance^ 
Hum  ely 
Thresher 
C*o. 
v . 

Lester. 

Masten, 

J.A. 


26 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1927. 

Advance- 

Rumely 

Thresher 

Co. 

v. 

IjESTER. 

Masten, 

J.A. 


[VOL. 


‘'Held,  (l.)That  the  requirement  that  the  car  should  be  com- 
fortable and  suitable  for  touring  purposes  was  a condition  and  not 
a warranty,  and  that  on  the  principle  of  Wallis  v.  Pratt,  [1911] 
A.C.  394,  the  implication  of  that  condition  was  not  excluded  by 
the  terms  of  the  contract: 

“(2.)  That  the  mere  fact  that  an  article  is  sold  under  its  trade 
name,  in  the  sense  that  the  trade  name  forms  part  of  the  descrip- 
tion of  the  thing  sold,  does  not  necessarily  bring  the  case  within 
the  proviso  to  sec.  14,  subsec.  1,  so  as  to  exclude  the  implication  of 
the  condition  of  fitness.  If  the  buyer,  while  asking  to  be  supplied 
with  an  article  of  a named  make,  indicates  to  the  seller  that  he 
relies  on  his  skill  and  judgment  for  its  being  fit  for  a particular 
named  purpose,  he  does  not  buy  it  f under  its  trade  name  ’ within 
the  meaning  of  the  proviso  ; and  the  Court,  being  satisfied  upon  the 
facts  that  the  plaintiff  relied  on  the  defendants’  skill  and  judg- 
ment, held  that  the  proviso  did  not  apply.” 

I pause  here  to  observe  that  with  regard  to  the  second  point  in 
Baldry  v.  Marshall  the  reasoning  in  the  judgments  appears  to  me 
to  be  entirely  applicable  to  the  circumstances  of  the  present  case, 
and  to  be  decisive  against  Mr.  Parkinson’s  contention  that  the  last 
clause  of  sec.  16,  subsec.  1,  applies,  and  that  there  is  no  implied 
condition  of  fitness,  because  the  defendants  ordered  the  tractor  in 
question  under  its  trade  name  of  an  C£  oil-pull  ” tractor. 

I think  they  did  make  known  to  the  plaintiffs’  agent  the  par- 
ticular purpose  for  which  the  tractor  was  required,  so  as  to  shew 
that  they  relied  on  the  vendors’  skill  and  judgment.  Consequent- 
ly I am  of  opinion  that  the  final  clause  of  sec.  16  does  not  enure 
in  the  plaintiffs’  favour. 

But  I think  that  any  implied  condition  of  fitness  was  excluded 
by  the  express  terms  of  the  contract  itself. 

In  Baldly  v.  Marshall,  at  p.  265  and  266,  Bankes,  L.J.,  says 
that  in  that  case  there  appears  on  the  back  of  the  printed  contract, 
“ under  the  heading  ‘ Guarantee,’  the  words,  c The  same  as  received 
by  us  from  the  manufacturers.’  The  guarantee  which  they  had  so 
received  from  the  manufacturer  was  expressed  to  be  * against  any 
breakage  of  parts  due  to  faulty  material,’  and  contained  the  fol- 
lowing clause : ‘ Cars  are  sold  on  condition  that  the  foregoing 

guarantee  is  accepted  instead  of  and  expressly  excludes  any  other 
guarantee  or  warranty,  statutory  or  otherwise.’  It  is  said  that  by 
the  use  of  that  language  the  defendants  meant  to  exclude  condi- 
tions as  well  as  warranties ; but  they  have  not  done  so,  and  if  there 
is  one  thing  more  clearly  established  than  another  it  is  the  dis- 
tinction which  the  law  recognises  between  a condition  and  a war- 
ranty. In  Wallis  v.  Pratt , [1911]  A.C.  394,  the  sellers  by  a clause 
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stating  that  ‘Sellers  give  no  warranty  express  or  implied’ 
endeavoured  to  exclude  the  condition  implied  under  sec.  13  of  the 
Sale  of  Goods  Act,  that  the  goods  sold  should  correspond  with  the 
description,  but  the  House  of  Lords  held  that  they  had  not  used  apt 
words  to  effect  that  purpose.  So  here  the  defendants  have  not 
used  the  necessary  language  to  exclude  the  implied  condition  which 
arises  under  see.  14  as  to  fitness  for  the  particular  purpose  of  which 
the  plaintiff  had  given  them  notice.” 

Lord  Justice  Atkin,  pp.  268  and  269,  says: — 

“ It  remains  to  consider  whether  the  learned  J udge  in  the 
Court  below  was  right  in  holding  that  the  implied  condition  of 
fitness  was  not  excluded  by  the  terms  of  the  contract  itself.  What 
the  contract  said  was  that  the  express  guarantee  should  be  taken 
as  excluding  ‘any  other  guarantee  or  warranty,  statutory  or  otner- 
wise.’  It  said  nothing  about  ‘ conditions/  and  1 do  not  think 
that  the  words  ‘ any  other  guarantee  ’ can  be  read  as  meaning 
‘ any  other  condition/  merely  because  they  are  used  in  addition  to 
the  word  ‘warranty.’  In  those  circumstances  the  reasoning  of  the 
House  of  Lords  in  Wallis  v.  Pratt , [1911]  A.G.  J94,  applies  to  the 
present  case.  In  that  case  their  Lordships  based  their  decision  on 
the  distinction  which  is  drawn  in  the  Sale  of  Goods  Act  between  a 
condition  and  a warranty,  and  just  as  they  held  there  that  the 
implied  condition  under  sec.  13,  that  goods  sold  by  description  shall 
correspond  with  the  description,  was  not  excluded  by  a clause 
which  excluded  warranties,  so  here  a similar  clause  cannot  be 
regarded  as  excluding  the  condition  of  fitness  which  arises  under 
sec.  14.  I think  the  learned  Judge  was  right,  and  that  this  appeal 
should  be  dismissed.” 

In  the  present  case  the  contract  expressly  provides  that  there 
are  no  conditions,  express  or  implied,  statutory  or  otherwise,  other 
than  those  contained  in  the  written  agreement,  and  no  agent  is 
authorised  to  alter  or  enlarge  the  written  contract  in  any  par- 
ticular. 

These  express  provisions  of  the  written  contract  exclude  the 
authority  of  the  agent  to  make  any  condition,  and  they  exclude 
any  implied  condition,  statutory  or  otherwise.  But,  in  addition, 
clauses  6 and  7 of  the  agreement  provide  that  no  warranty  or  con- 
dition shall  be  enforceable  except  upon  prompt  written  notice  to  the 
head  office  and  return  of  the  tractor  to  the  place  where  it  was  re- 
ceived. These  provisions  of  the  written  contract  being  in  full  force 
and  effect,  it  is  impossible,  upon  the  admitted  facts,  for  the  defend- 
ants to  enforce  the  condition  which  they  have  attempted  to  set  up. 

I should  add  that  the  case  of  Schofield  v.  Emerson  Brantingliam 
Implement  Co.,  57  Can.  S.C.R.  203,  is  entirely  distinguished  on  its 
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facts.  In  that  case  the  engine  delivered  could  not  develop  its 
rated  horse  power,  while  in  the  present  case  the  engine  develops 
the  rated  horse  power  called  for,  and  more. 

Also  in  that  case  Mr.  Justice  Anglin  (as  he  then  was)  says, 
at  p.  221 : — 

“The  defendants  invoke  a provision  of  the  contract  to  negative 
Winterhalt’s  authority  as  an  agent  to  make  any  representation 
or  give  any  assurance  which  would  involve  a departure  from  its 
express  terms.  Apart  from  the  statement  of  their  own  agent, 
Cole,  that  it  was  customary  for  the  company’s  agents  and  that 
they  were  authorised  to  give  assurances  to  purchasers  that  the 
company  would  look  after  the  engine  and  make  it  run  satisfactorily, 
we  have  the  indisputable  facts  that,  when  notified  by  the  plaintiff 
that  the  engine  had  broken  down,  the  company,  without  any 
demur?  protest  or  reservation  of  rights,  sent  is  employees,  Cole 
and  Hill,  on  two  distinct  occasions  to  make  extensive  repairs  and 
replacements  of  parts.” 

And  Mr.  Justice  Idington  expressses  a similar  view. 

But  in  the  present  case  there  is  no  evidence  that  the  plaintiff 
company  in  practice  ever  sanctioned  a departure  from  the  express 
terms  of  the  agreement,  and  clause  9 of  that  agreement  provides 
expressly  that  no  attempt  to  remedy  any  defect  shall  operate  as 
a waiver. 

These  differences  in  the  facts  render  that  decision  inapplicable 
to  the  question  here  in  review. 

The  appeal  should  be  allowed,  the  judgment  below  set  aside, 
and  judgment  entered  for  the  plaintiffs  as  claimed,  with  costs 
here  and  below. 

Appeal  allowed. 


[IN  CHAMBERS.] 

Rex  v.  Brownlee. 

Criminal  Law — Conviction  by  Police  Magistrate  for  Offence  against 
Inland  Revenue  Act,  sec.  180(e) — Summary  Conviction  under  Part 
XV.  of  Criminal  Code — Power  of  Magistrate  to  Suspend  Sentence 
— Secs.  1026  and  1081  of  Code. 

A police  magistrate  before  whom  an  offender  is  convicted  summarily 
under  Part  XV.  of  the  Criminal  Code  has  power  under  sec.  1081  (the 
conditions  prescribed  by  that  section  existing)  to  direct  that  the 
offender  be  released  upon  entering  into  a recognizance  to  appear  and 
receive  judgment  when  called  upon. 

The  defendant  was  charged  before  a police  magistrate  with  an  offence 
against  the  Inland  Revenue  Act,  R.S.C.  1906,  ch.  51.  The  magistrate 
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tried  the  charge  summarily  under  Part  XV.,  and  convicted  the  defend- 
ant, but  suspended  sentence:  — 

Held,  upon  a case  stated  by  the  magistrate,  that  he  had  power  to  do  so. 

The  Criminal  Code,  secs.  2 (35)  (a),  164,  582,  70(7,  729,  733,  748,  771 
(a)  (i),  823,  1026,  considered. 

Rex  v.  Herron  (1922),  15  Sask.  L.R.  297,  16  D.L.R.  163,  and  Rex  v.  Hie- 
bert  (1923),  33  Man.  R.  375,  not  followed. 

Dictum  in  Rex  v.  Reid  (1927),  31  O.W.N.  392,  considered. 


1927. 


Rex 

v. 

Brownlee. 


Case  stated  by  the  acting  Police  Magistrate  for  the  District 
of  Algoma,  pursuant  to  sec.  761  of  the  Criminal  Code. 

May  27.  The  case  was  heard  by  Rose,  J.,  in  Chambers. 

George  Wilkie] , K.C.,  for  the  Crown. 

0.  S.  Hollinmke,  for  the  defendant. 

June  20.  Rose,  J. : — This  case,  stated  by  the  acting  Police 
Magistrate  for  the  District  of  Algoma,  raises  a difficult  question 
as  to  whether  a police  magistrate  before  whom  an  offender  is 
convicted  summarily  under  Part  XV.  of  the  Criminal  Code  has 
power  under  sec.  1081  (the  conditions  prescribed  by  sec.  1081 
existing)  to  direct  that  the  offender  be  released  upon  entering 
into  a recognizance  to  appear  and  receive  judgment  when  called 
upon. 

The  defendant  was  charged,  at  the  instance  of  the  Department 
of  Customs  and  Excise,  before  the  police  magistrate,  with  having 
in  his  possession  a still  suitable  for  the  manufacture  of  spirits 
(or  “liquor,”  to  use  the  word  in  the  information),  contrary  to 
sec.  180(e)  of  the  Inland  Revenue  Act,  R.S.C.  1906,  ch.  51.  The 
section  declares  any  offence  against  its  provisions  to  be  indictable, 
and  the  offender  for  a first  offence  to  be  liable  to  a penalty  not 
exceeding  $500,  and  not  less  than  $200,  and  to  imprisonment  for 
a term  not  exceeding  twelve  months  and  not  less  than  one  month, 
and  in  default  of  payment  of  the  penalty  to  a further  term 
of  imprisonment.  The  defendant  desired  to  be  tried  summarily 
under  Part  XVI.  of  the  Criminal  Code — the  part  providing  for 
the  summary  trial  of  indictable  offences — but  by  sec.  133!  of  the 
Inland  Revenue  Act  it  is  enacted  that  any  term  of  imprisonment 
not  exceeding  twelve  months  imposed  for  any  offence  against 
the  provisions  of  the  Act,  whether  in  conjunction  with  a pecuniary 
penalty  or  not,  and  whether  the  offence  has  or  has  not  been 
declared  to  be  an  indictable  offence,  may  be  adjudged  or  ordered 
by  summary  conviction  under  Part  XV.  of  the  Criminal  Code 
by  a Judge  of  a County  Court,  or  by  a police  or  stipendiary 
magistrate,  or  any  two  justices  of  the  peace  having  jurisdiction  in 
the  place  where  the  cause  of  prosecution  arises  or  wherein  the 
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accused  is  served  with  process;  and  the  magistrate,  at  the  instance 
of  counsel  for  the  prosecution,  proceeded  to  try  the  charge  sum- 
marily under  Part  XV. 

The  offence  was  proved  and  a conviction  recorded;  but,  as 
the  defendant  had  been  convicted  by  the  magistrate  a fortnight 
before  of  an  offence  against  the  Ontario  Temperance  Act  and  had 
been  punished,  and  as  the  punishment  inflicted  for  that  offence 
had  included  the  confiscation  of  the  still  in  respect  of  which  the 
charge  under  the  Inland  Revenue  Act  was  laid,  the  magistrate 
thought  that  the  case  was  one  in  which  he  might  properly  suspend 
sentence.  Counsel  for  the  prosecution  opposed  the  adoption  of 
that  course,  contending  that  the  magistrate  had  no  jurisdiction; 
but  the  magistrate,  founding  himself  upon  Mr.  Justice  Kelly’s 
dictum  in  Rex  v.  Reid  (1927),  31  O.W.N.  392,  held  that  power 
was  conferred  upon  him  by  sec.  1081  of  the  Criminal  Code,  and 
he  suspended  sentence  accordingly.  Thereafter,  upon  the  appli- 
cation of  counsel  for  the  Department,  the  magistrate,  pursuant  to 
sec.  761  of  the  Criminal  Code,  stated  a case  in  which,  yafter 
setting  out  the  facts,  he  submitted  the  question : “ Had  I the 
power  or  authority,  under  the  Criminal  Code  and  the  law  applic- 
able to  the  case,  to  suspend  sentence  against  the  said  Ernest 
Brownlee,  after  having  found  him  guilty  of  the  offence  charged  and 
convicting  him  therefor?”  The  question  so  submitted  was  argued 
before  me  in  Chambers  pursuant  to  sec.  766  of  the  Criminal  Code. 

Section  1081  of  the  Criminal  Code  is  found  in  Part  XX., 
which  is  a part  containing  miscellaneous  provisions  as  to  punish- 
ments, fines,  forfeitures,  costs,  restitution  of  property,  etc.  By 
the  section  it  is  enacted  that  “in  any  case  in  which  a person  is 
convicted  before  any  court  of  any  offence  punishable  with  not 
more  than  two  j^ears’  imprisonment,  and  no  previous  conviction 
is  proved  against  him,”  the  court,  if  certain  things  appear,  may, 
instead  of  sentencing  the  offender  at  once,  direct  him  to  be  re- 
leased on  his  entering  into  a recognizance  to  appear  and  receive 
judgment  when  called  upon;  and  by  the  first  section  of  Part  XX., 
sec.  1026,  the  word  “court”  as  used  in  sec.  1081  is  defined  as  follows : 
“In  the  sections  of  this  Part  relating  to  suspended  sentence,  un- 
less the  context  otherwise  requires,  ‘court*  means  and  includes  any 
superior  court  of  criminal  jurisdiction,  any  judge  or  court  within 
the  meaning  of  Part  XVIII.  and  any  magistrate  within  the  mean- 
ing of  Part  XVI.”  As  is  pointed  out  by  Turgeon,  J.A.,  in  the 
Saskatchewan  case  to  which  reference  will  be  made,  there  is  nothing 
in  sec.  1081  which  requires  any  meaning  other  than  the  meaning 
assigned  by  sec.  1026  to  be  given  to  the  word  “ court  ” where  used 
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in  sec.  1081.  The  question  in  the  present  case  is,  therefore,  whether  Rose,  J. 
the  convicting  police  magistrate  was  a “magistrate  within  the  1927. 

meaning  of  Part  XVI.”  No  question  is  raised  as  to  whether  the  

conditions  precedent  laid  down  by  sec.  1081  existed:  that  is  to  say, 

it  was  not  suggested  by  counsel  that  the  conviction  under  the  Brownlee. 

Ontario  Temperance  Act  was  a “previous  conviction”  within  the 

meaning  of  the  section;  and  I take  it  that  no  such  suggestion 

could  well  be  made — for  the  “previous  conviction”  referred  to  must 

be,  as  it  appears  to  me,  a previous  conviction  of  some  offence 

punishable  under  the  law  of  Canada,  and  not  a conviction  of  an 

offence  of  which  the  criminal  law  of  'Canada  takes  no  notice  even 

in  sec.  164  of  the  Criminal  'Code,  which  section  makes  it  an  offence 

to  do  an  act  forbidden  by  an  Act  of  a provincial  legislature,  unless 

some  penalty  or  other  mode  of  punishment  is  expressly  provided 

by  law. 

As  defined  by  the  Criminal  Code,  sec.  2(35)  (a),  the  expression 
“superior  court  of  criminal  jurisdiction”  means,  in  Ontario,  the 
High  Court  of  Justice  for  Ontario;  but  by  the  Interpretation 
Act,  as  amended  by  9 & 10  Geo.  Y.  ch.  27,  the  expression  “superior 
court”  means,  in  Ontario,,  either  division  of  the  Supreme  Court 
of  Ontario.  Therefore,  sec.  1081  of  the  Criminal  Code,  as  in- 
terpreted by  sec.  1026,  gives  the  power  of  suspending  sentence 
to  any  judge  of  the  Supreme  Court  of  Ontario  before  whom  an 
offender  is  convicted.  That  much  is  clear;  the  difficulty  is  caused 
by  the  unfortunate  phrases,  in  sec.  1026,  “any  judge  or  court 
within  the  meaning  of  Part  XVIII.”  and  “any  magistrate  within 
the  meaning  of  Part  XVI.,”  this  language  having  led  to  con- 
flicting opinions,  one  view  being  that  the  power  conferred  by 
sec.  1081  is  exercisable  only  by  a court  or  judge  proceeding  under 
Part  XVIII.  or  by  a magistrate  proceeding  under  Part  XVI., 
and  the  other  view  being  that  sec.  1081,  as  interpreted  by  sec. 

1026,  means  that  when  any  person  is  convicted  before  any  such 
court  or  judge  as  is  named  in  Part  XVIII.  or  before  any  such 
magistrate  as  is  named  in  Part  XVI.  the  powers  stated  in  sec. 

108 1 may  be  exercised.  The  history  of  the  legislation  is  given, 
and  the  difficulty  in  construing  sec.  1081  is  discussed,  by  Mr. 

Eric  Armour,  K.C.,  in  an  article  in  [1926]  4 D.L.R,  435. 

Part  XVIII.  of  the  Criminal  Code  is  the  part  relating  to 
speedy  trials  of  indictable  offences.  It  gives  the  right  to  a person 
who  is  committed  to  gaol  for  trial  on  a charge  of  being  guilty  of 
any  of  certain  offences  which  are  within  the  jurisdiction  of  the 
general  or  quarter  sessions  of  the  peace  to  elect  to  be  tried  and,  if 
convicted,  sentenced  in  the  County  Judge’s  Criminal  Court  by 
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(in  Ontario)  a judge  of  a county  or  district  court,  junior  judge 
or  deputy  judge  authorised  to  act  as  chairman  of  the  general 
sessions  of  the  peace — the  word  “judge,”  in  the  part,  unless  the 
context  otherwise  requires,  meaning  and  including  any  such  judge 
as  has  just  been  mentioned:  sec.  823.  Part  XYI.  is  the  part 
governing  the  summary  trial,  by  a magistrate,  of  certain  specified 
indictable  offences,  the  jurisdiction  of  the  magistrate  being  absolute 
in  some  instances  and  dependent  upon  the  consent  of  the  accused 
in  others.  In  this  part,  unless  the  context  otherwise  requires, 
“magistrate”  means  and  includes,  in  Ontario,  “any  judge  of  a 
county  court  if  a justice  of  the  peace,  judge  of  the  sessions  of 
the  peace,  and  police  magistrate,  district  magistrate,  or  other 
functionary  or  tribunal,  invested  by  the  proper  legislative  authority 
with  power  to  do  alone  such  acts  as  are  usually  required  to  be 
done  by  two  or  more  justices,  and  acting  within  the  local  limits 
of  his  or  of  its  jurisdiction:”  sec.  771  (a)  (i).  Part  XV.,  under 
which  the  proceedings  were  taken  in  the  present  case,  is  the  part 
relating  to  summary  convictions  of  offences  for  which  the  offender 
is  liable,  on  summary  conviction,  to  imprisonment,  fine,  penalty, 
or  other  punishment.  Every  complaint  dealt  with  under  the 
part  is  “heard,  tried,  determined  and  adjudged  by  one  justice  or 
two  or  more  justices  as  directed  by  the  Act  or  law  upon  which 
the  complaint  or  information  is  framed  or  by  any  other  Act  or 
law  in  that  behalf,”  or  “if  there  is  no  such  direction  in  any  Act 
or  law  then  the  complaint  or  information  may  be  heard,  tried, 
determined  and  adjudged  by  any  one  justice  for  the  territorial 
division  where  the  matter  of  the  complaint  or  information  arose :” 
Criminal  Code,  sec.  707.  The  direction  in  the  Inland  Revenue 
Act,  sec.  133,  is,  as  has  been  mentioned,  that  such  a term  of 
imprisonment  as  is  provided  for  the  offence  of  which  the  defendant 
was  convicted  in  this  case,  whether  in  conjunction  with  a pecu- 
niary penalty  or  not,  may  be  adjudged  and  ordered  “by  summary 
conviction  under  Part  XV.  of  the  Criminal  Code,  by  a judge  of  a 
county  court,  or  by  a police  or  stipendiary  magistrate,  or  any 
two  justices  of  the  peace  having  jurisdiction  in  the  place  where 
the  cause  of  action  arises,  or  wherein  the  defendant  is  served  with 
process.”  Thel  offender,  therefore,  cannot  be  tried  by  a single  jus- 
tice of  the  peace,  but  he  can  be,  and  the  defendant  here  was,  tried 
by  one  of  those  persons  who  in  sec.  771  (a)  (i)  are,  in  Ontario, 
declared  to  be  magistrates  competent  to  try  indictable  offences 
summarily  under  Part  XVI.  The  trial  might  also  be  before  two 
justices;  but  two  justices  sitting  together  are  not  by  sec.  771 
declared  to  be  a magistrate  for  the  purposes  of  Part  XVI.,  and  it 
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seems  to  be  reasonably  clear  that  in  the  case  of  a trial  and  convic- 
tion before  two  justices  there  would  be  no  power  under  sec.  1081  to 
suspend  sentence.  Whether  there  is  such  power  when  the  convic- 
tion is  before  a police  magistrate  is  what  has  to  be  determined. 

Leaving  aside  for  the  moment  all  questions  of  policy  and  all 
speculation  as  to  what  Parliament  would  have  been  likely  to  intend, 
it  appears  to  me  that  secs.  1081  and  1026  of  the  Criminal  Code, 
when  read  together  and  as  nearly  as  possibly  literally,  are  an  enact- 
ment that,  in  any  case  in  which  a person  is  convicted  (1)  before  any 
superior  court  of  criminal  jurisdiction,  or  (2)  before  any  judge  or 
court  (the  words  “ judge  ” and  “ court  ” here  having  the  meanings 
assigned  to  them  respectively  in  Part  NVIII.),  or  (3)  before  any 
magistrate  (the  word  “magistrate”  having  the  meaning  assigned 
to  it  in  Part  XVI.),  the  superior  court  of  criminal  jurisdiction  or 
the  “ judge  99  or  “ court 99  or  the  magistrate,  as  the  case  may  be, 
may  (the  prescribed  conditions  existing)  exercise  the  powers  stated 
in  sec.  1081.  Such  being,  in  my  opinion,  the  natural  meaning  of 
the  words  of  the  statute,  and  one  of  the  meanings  assigned  to  the 
word  “magistrate”  in  Part  XVI.  (in  Ontario)  being  “police 
magistrate,”  it  seems,  to  me  that  the  statute  says  that,  in  any  case 
in  which  a person  is  (in  Ontario)  convicted  before  a police  magi- 
strate of  any  offence,  the  police  magistrate,  in  the  circumstances 
stated  in  sec.  1081,  may  exercise  the  power  stated  in  that  section. 

Assuming  the  statute  to  say  what  has  just  been  stated,  there  is 
nothing  which  in  my  opinion  justifies  a holding  that  the  intention 
of  Parliament  was  to  enact,  and  that  by  the  statute  it  is  in  fact 
enacted,  that  the  power  given  by  sec.  1081  is  exercisable  by  a magi- 
strate only  when  he  is  proceeding  under  Part  XVI.  of  the  Criminal 
Code. 

It  is  said  that  in  Part  XV.  express  power  is  given  to  the  tri- 
bunal, upon  finding  an  accused  person  guilty  of  one  of  certain 
offences,  to  refrain  from  imposing  the  penalty  which  the  law 
attaches  to  the  offence.  Reference  is  made  to  sec.  729,  by  which 
it  is  enacted  that  when  a person  is  summarily  convicted  before  a 
justice  of  one  of  certain  specified  offences  and  it  is  a first  convic- 
tion, the  justice  may  discharge  the  offender  from  his  conviction 
upon  his  making  satisfaction  to  the  person  aggrieved;  to  sec.  733, 
which  authorises  the  justice,  upon  the  hearing  of  a charge  of  assault 
or  battery  laid  by  the  person  aggrieved,  to  dismiss  the  complaint  if 
the  justice  finds  the  assault  or  battery  to  have  been  justified  or  so 
trifling  as  not  to  merit  any  punishment ; and  to  sec.  748,  by  which 
it  is  enacted  that  when  a person  is  charged  before  a justice  with 
an  offence  which  in  the  opinion  of  the  justice  is  directly  against 
the  peace,  and  the  justice  after  hearing  the  case  is  satisfied  of  the 

3—61  o.T..i?. 


Rose,  J. 

1927. 

Rex 

v. 

Brownlee. 


34 


ONTARIO  LAW  REPORTS. 


Rose,  J. 

1927. 

Rek 

v. 

Bbownlee. 


[VOL. 


guilt  of  the  accused  and  that  the  circumstances  render  it  probable 
that  the  accused  will  again  he  guilty  of  the  same  or  some  other 
offence  against  the  peace  unless  he  is  bound  over  to  good  behaviour, 
the  justice,  in  addition  to  or  in  lieu  of  any  other  sentence,  may 
require  the  accused  forthwith  to  enter  into  his  own  recognizance 
or  to  give  security  to  keep  the  peace  and  be  of  good  behaviour  for 
any  term  not  exceeding  12  months  ; and  it  is  suggested  that  these 
special  powers  would  not  have  been  given  if  it  had  been  intended 
that  the  general  power  stated  in  sec.  1081  might  be  exercised.  An 
analysis  of  the  special  powers  referred  to  seems  to  me  to  deprive 
this  suggestion  of  much  of  its  apparent  force.  The  cases  triable 
upon  summary  conviction  in  which  the  first  of  the  special  powers 
(sec.  729)  may  be  exercised  are  for  the  most  part  cases  of  small 
damage  done  to  property  in  one  of  several  unlawful  ways,  and  the 
power  in  such  cases  to  discharge  the  offender  from  his  conviction 
upon  his  making  satisfaction  to  the  person  aggrieved  is  a very  dif- 
ferent kind  of  power  from  the  power  to  suspend  sentence  given  by 
sec.  1081;  the  second  of  the  special  powers  (sec.  733)  is  a power 
to  dismiss  a complaint  where  the  assault  or  battery  complained  of 
is  one  for  which  no  punishment  ought  to  be  imposed,  not  a power  to 
suspend  sentence;  and  the  third  special  power  (sec.  748)  is  a mere 
power  to  add  to  or  substitute  for  a sentence  imposable  in  respect 
of  an  offence  against  the  peace  a requirement  that  the  defendant 
shall  enter  into  a recognizance,  or  give  security,  to  keep  the  peace; 
it  bears  no  resemblance  to  a suspension  of  sentence.  The  argument, 
therefore,  is  not  nearly  as  strong  as  it  would  have  been  if  the  special 
powers  given  by  Part  XV.  had  been  powers  to  do.  in  certain  cases 
triable  upon  summary  conviction,  the  very  thing  that  is  authorised 
to  be  done  in  the  cases  and  in  the  circumstances  stated  in  sec.  1081. 
Moreover,  it  is  to  be  noted  that  the  powers  given  by  secs.  729,  733, 
748  are  exercisable  by  any  justice  of  the  peace,  whereas  a single 
justice  cannot  exercise  the  power  conferred  by  sec.  1081;  and  I see 
nothing  inherently  improbable  in  the  supposition  that  Parliament 
intended  that  if  a magistrate  happened  to  he  acting  under  Part 
XY.  he  might  exercise  a discretion  which  it  would  be  unwise  to 
confer  upon  a justice  of  the  peace. 

While  I am  unable  to  find  in  secs.  729,  733,  and  748  any  clear 
indication  of  the  intention  of  Parliament  that  the  words  of  sec. 
1081,  as  interpreted  by  sec.  1026,  should  not  be  construed  literally, 
I do  find  in  sec.  1026  what  seems  to  me  to  be  weighty  argument  in 
favour  of  the  literal  construction.  By  sec.  1026,  the  word  “court”  as 
used  in  sec.  1081  is  made  to  include  any  judge  within  the  mean- 
ing of  Part  XVIII.  of  the  Criminal  Code ; and  by  sec.  823,  which 
is  the  defining  section  of  Part  XVI II.,  the  word  “ judge  ” in  that 
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part  means  and  includes,  in  Ontario,  “ any  judge  of  a county  or 
district  court,  junior  judge  or  deputy  judge  authorised  to  act  as 
chairman  of  the  general  sessions  of  the  peace.”  Now  in  Ontario 
every  court  of  general  sessions  of  the  peace,  when  presided  over  by 
a county  or  district  judge,  has  power,  under  sec.  582,  to  try  any 
indictable  offence,  except  some  that  are  reserved  for  the  superior 
court  of  criminal  jurisdiction;  and  the  court  of  general  sessions, 
presided  over  by  a county  or  district  judge,  tries  a very  great  portion 
of  the  indictable  offences  committed  in  the  Province.  But  if  the 
words  of  see.  1026,  “ any  magistrate  within  the  meaning  of  Part 
XVI.,”  mean  “any  magistrate  acting  under  Part  XVI.,”  then  the 
words  “ any  judge  or  court  within  the  meaning  of  Part  XVIII/' 
must  mean  “any  judge  or  court  acting  under  Part  XVIII. ;”  and 
the  result  is  that  Parliament  in  sec.  1081  has  given  to  a “ judge 
authorised  to  act  as  chairman  of  the  general  sessions  of  the  peace  ” 
(sec.  823  (i) ) power  to  suspend  sentence  when  he  happens  to  be 
trying  an  indictable  offence  speedily,  but  has  not  given  him  any 
such  power  when,  as  chairman  of  the  general  sessions  of  the  peace, 
he  is  presiding  at  the  trial  of  a similar  indictable  offence.  It  is 
true  that  the  court  of  general  sessions  seems  to  have  had  power  at 
common  law  to  postpone  sentence,  and  in  the  meantime  to  admit 
the  prisoner  to  bail : Rex  v.  Spmtling , [1911]  1 K.B.  77 ; never- 
theless it  would  be  strange  that  Parliament  should  confer  upon  the 
superior  court  of  criminal  jurisdiction,  and  upon  the  judge  of  the 
county  court  when  trying  indictable  offences  summarily,  the  special 
power  set  forth  in  sec.  1081,  and  should  refrain  from  conferring 
the  same  special  power  upon  the  judge  of  the  county  court  when 
acting  as  chairman  of  the  court  of  general  sessions  of  the  peace. 
This  consideration  seems  to  me  to  have  more  weight  as  an  argument 
in  favour  of  the  literal  construction  than  any  inference  drawn  from 
secs.  729,  733,  and  748  can  have  as  an  argument  in  favour  of  the 
construction  contended  for  by  counsel  for  the  Crown. 

My  view  being  that  the  words  of  the  statute  ought  to  have  what 
I think  is  their  literal  meaning,  I am  face  to  face  with  the  ques- 
tion: Must  I give  effect  to  my  own  opinion  or  may  I adopt  the 
more  congenial  course  of  following  the  opinion  of  the  majority  of 
the  Court  of  Appeal  for  Saskatchewan  in  Rex  v.  Herron  (1922), 
15  Sask.  L.R.  297,  16  D.L.R.  163,  and  the  judgment  of  the  Court 
of  Appeal  for  Manitoba  in  Rex  v.  Hiebert  (1923),  33  Man.  R. 
375?  I cannot  escape  this  question  by  professing  to  follow  the 
opinion  expressed  by  Kelly,  J.,  in  Rex  v.  Reid  (1927),  31  O.W.NT. 
392,  for  that  expression  of  opinion  was  not  necessary  in  the  deter- 
mination of  the  case,  and  my  learned  brother  tells  me  that  he  had 
not  considered  the  judgments  in  Rex  v.  Ilerron  and  Rex  v.  Hie- 
bert. 


Rose,  J. 

1927. 

Rex 

v. 

Brownlee. 
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The  desirability  of  uniformity  throughout  Canada  in  the  inter- 
pretation of  the  Criminal  Code  is  obvious ; it  is  stated  strongly  by 
the  Court  of  Appeal  for  British  Columbia  in  Rex  v.  Sam  Jon 
(1914),  20  B.C.R.  549,  20  Can.  Crim.  Cas.  334,  and  it  was  recog- 
nised by  the  Court  of  Appeal  for  Manitoba  in  Rex  v.  Hiebert;  and 
the  strength  of  the  observations  made  in  the  judgments  in  those  cases 
is  not  weakened  by  the  fact  that  neither  the  British  Columbia  court 
nor  the  Manitoba  court  was  in  the  predicament  in  which  I find  my- 
self— the  British  Columbia  court  having  agreed  with  the  judg- 
ment of  the  Ontario  court  which  was  cited,  and  the  majority  of  the 
Manitoba  court  in  Rex  v.  Hiebert ; while  entertaining  a certain 
amount  of  doubt,  agreeing  on  the  whole  with  the  majority  of  the 
Saskatchewan  court  in  Rex  v.  Herron.  There  are,  however,  certain 
considerations  which  have  led  me  to  conclude  that  I am  bound  to 
give  effect  in  the  present  case  to  my  own  opinion.  In  the  first 
place,  the  necessity  for  uniformity  is  not  as  great  in  matters  of 
practice  or  questions  concerning  the  jurisdiction  of  particular  pro- 
vincial tribunals  as  it  is  in  the  case  of  questions  as  to  the  meaning 
of  enactments  creating  or  describing  offences ; and  to  decide  in  the 
present  case  that  the  magistrate  had  the  jurisdiction  which  he  pro- 
fessed to  exercise  does  not  involve  any  inroad  upon  the  principle 
stated  by  Martin,  J.A.,  in  Rex  v.  Sam  Jon , that  "the  reasons  in 
law  for  convicting  or  acquitting  a man  on  a charge  brought  on  a 
particular  section  of  the  Code  should  be  the  same  all  over  Can- 
ada/’ Again,  the  opinion  in  Rex  v.  Herron  which  was  followed  in 
Rex  v.  Hiebert  was  not  the  unanimous  opinion  of  the  members  of 
the  Court  of  Appeal  for  Saskatchewan:  Lamont,  J.A.,  wrote  a dis- 
senting judgment,  the  reasoning  of  which  was  to  Dennistoun,  J.A., 
who  .spoke  for  the  majority  of  the  Court  in  Manitoba,  “ cogent,” 
and  which  is  to  me  convincing.  Moreover,  it  has  been  recognised 
that  care  must  be  taken  not  to  do  an  injustice  through  striving  for 
uniformity;  and  it  seems  to  me  that  I should  be  doing  something 
very  like  an  injustice  to  the  defendant  in  this  case  if,  after  consid- 
ering the  reasons  both  of  the  majority  in  the  Saskatchewan  and 
Manitoba  courts  and  of  the  dissenting  judge,  I were  to  compel  the 
magistrate  to  pass  a sentence  which  I believe  he  had  jurisdiction  to 
suspend.  The  position  is,  as  I have  said,  embarrassing  ; an  opinion 
that  is  opposed  to  the  opinion  of  two  appellate  courts  must  be  mis- 
trusted. I believe,  however,  that  my  duty  is,  in  answer  to  the 
question  submitted,  to  state  the  opinion  that  I have  formed.  The 
answer,  therefore,  will  he  in  the  affirmative. 
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Fitch  v.  Fort  Frances  Pulp  and  Paper  Co.  Ltd. 


1027. 


June  27. 


Solicitor — Engagement  at  Salary — Solicitors  Act,  R.S.O.  1915,  ch.  159, 
sec.  59 — Agreements  betioeen  Solicitors  and  Clients — Whether  Writ- 
ing Necessary — Sufficiency  of  Letters  and  Memoranda  in  Lieu  of 
Formal  Written  Agreement — Agreement  for  Indefinite  Period — 
Termination — Reasonable  Notice — Insufficiency  of  Notice  Given — 
Damages  for  Dismissal  without  Due  Notice — Amendment — Absence 
of  Waiver  or  Abandonment — Effect  of  secs.  56  and  57  of  Act — Pro- 
cedure by  Action  instead  of  by  Summary  Motion. 

The  plaintiff,  a solicitor,  was  in  October,  1924,  engaged  by  B.,  president 
of  the  defendant  company  and  of  allied  companies,  to  act  as  solicitor 
for  the  defendant  company  for  an  indefinite  period  at  a monthly 
salary  of  $500  and  was  thereby  under  the  obligation  of  performing  for 
the  defendant  company  and  any  of  its  allied  or  subsidiary  compan- 
ies all  the  duties  of  a solicitor  which  might  be  required  of  him  while 
so  engaged,  and  was  of  course  obliged  during  the  period  of  such 
employment  to  refuse  all  work  for  other  clients  whose  interests  would 
conflict  with  those  of  the  defendant  company.  The  plaintiff  acted  as 
solicitor  accordingly  and  the  defendant  company  paid  him  the  salary 
up  to  the  end  of  1925.  He  brought  this  action  to  recover  the  salary 
for  the  first  quarter  of  1926: — 

Qucere,  whether  it  was  necessary  that  the  agreement  should  be  in  writ- 
ing under  sec.  49  of  the  Solicitors  Act. 

Sections  48  to  66  of  that  Act,  embraced  within  the  heading  “ Agree- 
ments between  Solicitors  and  Clients,”  are  enabling  sections  intend- 
ed to  validate,  under  certain  safeguards,  what  before  could  not  be 
done;  and,  semble,  such  an  agreement  would  have  been  lawful  before 
this  legislation,  and  there  was  nothing  in  sec.  69  to  invalidate  it 
merely  because  it  was  not  in  writing. 

But,  held,  that  there  was  sufficient  writing  to  establish  an  agreement 
in  the  letters  which  passed  between  the  plaintiff  and  B.  and  the 
defendant  company  and  the  memoranda  or  vouchers  sent  by  the 
defendant  company  to  him  when  making  payment  from  time  to 
time. 

Held,  also,  the  engagement  being  for  an  indefinite  period,  that  it  could 
not  be  terminated  except  upon  reasonable  notice;  what  constituted 
reasonable  notice  depended  upon  the  character  of  the  employment; 
and  three  months’  notice — which  the  plaintiff  was  willing  to  accept — 
was  reasonable. 

No  notice  was  given  to  the  plaintiff  until  the  1st  January,  1926;  that 
notice  terminated  the  agreement;  and  the  plaintiff  was  entitled  to 
three  months’  salary  in  lieu  of  notice,  as  damages  for  wrongful  dis- 
missal, nothing  in  his  subsequent  conduct  operating  as  a waiver  or 
abandonment  of  his  right  to  damages. 

The  plaintiff  was  allowed  to  amend  by  setting  up  a claim  for  damages 
in  lieu  of  one  for  services  performed. 

Held,  also,  that  an  action  may  be  brought  for  damages  sustained  by  a 
wrongful  termination,  without  due  notice,  of  an  agreement  between 
solicitor  and  client,  notwithstanding  the  provision’s  of  secs.  56  and  57 
of  the  Solicitors  Act  requiring  a party  to  such  an  agreement  to  pro- 
ceed by  summary  motion  to  enforce  it. 

These  statutory  provisions  were  intended  to  prevent  actions  to 
recover  the  remuneration  agreed  upon  in  lieu  of  costs  when  the  work 
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has  been  done,  and  do  not  apply  to  an  action  for  refusing  to  allow 
the  solicitor  to  do  the  work  and  earn  the  remuneration. 

Rees  v.  Williams  (1875),  L.R.  10  Ex.  200,  applied  and  followed. 

Action  brought  by  a solicitor  practising  at  Fort  Frances  for 
the  recovery  of  $1,500  alleged  to  be  due  for  services  rendered  to  the 
defendant  company  as  its  solicitor  and  $14.20  for  certain  dis- 
bursements made  on  its  behalf. 


June  20.  The  action  was  tried  before  Orde,  J.A.,  without  a 
jury,  at  Port  Arthur. 

The  plaintiff  in  person. 

A.  D.  George,  for  the  defendant  company. 

June  27.  Orde,  J.A. : — By  the  specially  endorsed  writ  the 
plaintiff  claimed  two  sums  in  addition  to  the  $1,500  and  the  $14.20. 
but  the  one  the  plaintiff  abandoned,  and  the  other,  an  item  of  $11, 
if  recoverable  at  all,  was  clearly  not  payable  by  this  defendant. 

The  $1,500  is  claimed  for  legal  services  rendered  by  the  plain- 
tiff for  the  period  of  three  months  from  the  1st  January,  1926,  to 
the  1st  April,  1926,  the  claim  as  disclosed  by  the  evidence  being 
based  upon  a retainer  or  engagement  at  a salary  of  $6,000  per 
annum,  or  $500  per  month. 

The  defence  set  up  by  the  affidavit  of  merits  is  that  the  account 
sued  on  “is  not  an  account  for  legal  services  rendered  as  alleged, 
but  is  for  salary  claimed  by  the  plaintiff  in  lieu  of  notice,  which 
salary  was  never  earned  and  which  services  were  never  rendered.” 

At  the  opening  of  the  trial  I allowed  the  defendant  to  amend  its 
defence  by  setting  up  that  “the  alleged  agreement  under  which 
the  plaintiff  claims  to  be  paid  the  sum  of  $1,500  was  not  in  writ- 
ing, as  required  by  section  49*  of  the  Solicitors  Act  (R.S.O.  1914, 
ch.  159),  and  is  therefore  not  binding  upon  the  defendant.” 

The  plaintiff  says  that  some  time  in  October,  1924,  Mr.  E.  W. 
Backus,  the  president  of  the  defendant  company,  telephoned  him 

*49. — (1)  Subejct  to  the  provisions  of  sections  50  to  66  a solicitor 
may  make  an  agreement  in  writing  with  his  client  respecting  the 
amount  and  manner  of  payment  for  the  whole  or  a part  of  any  past 
or  future  services  in  respect  of  business  done  or  to  be  done  by  such 
solicitor,  either  by  a gross  sum  or  by  commission  or  percentage,  or 
by  salary  or  otherwise,  and  either  at  the  same  rate  or  at  a greater 
or  less  rate  than  that  at  which  he  would  otherwise  be  entitled  to  be 
remunerated.  In  this  subsection  the  expressions  “commission”  and 
“percentage”  apply  only  to  non-contentious  business  and  to  convey- 
ancing. 

(2)  This  section  shall  apply  to  and  include  any  business  to  which 
section  47  relates,  whether  or  not  any  general  rule  under  section  46 
Is  in  operation. 
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and  asked  if  he  would  be  willing  to  act  as  solicitor  for  his  Orde,  J.A. 
(Backus’s)  companies  upon  a salary  basis.  The  plaintiff  expressed  1927. 

his  assent,  and  later  went  to  Minneapolis  and  discussed  several  — — 

business  matters  with  Mr.  Backus,  who  arranged  for  him  to  go  to  1^B[ 
Toronto.  While  in  Toronto  Mr.  Backus  referred  to  the  salary 
matter  and  told  the  plaintiff  that  Mr.  Strachan  Johnston,  K.C., 
who  was  acting  for  Mr.  Backus  in  certain  matters,  would  settle  the  and  Paper 
matter  with  him. 

The  plaintiff’s  account  of  his  interview  with  Mr.  Johnston 
varied  somewhat  from  that  of  Mr.  J ohnston,  but  the  discrepancy  is 
really  of  no  consequence.  Both  agree  that  at  the  interview  the  rate 
of  the  remuneration  was  fixed  at  $500  per  month,  the  plaintiff  say- 
ing that  it  was  arranged  at  $6,000  per  annum  payable  monthly, 
while  Mr.  Johnston  says  that  nothing  was  said  about  an  annual 
salary.  It  is  clear  that  nothing  was  fixed  as  to  the  minimum 
period  of  the  plaintiff’s  engagement.  The  plaintiff  says  that  he 
also  broached  the  question  as  to  the  engagement  being  terminated 
upon  reasonable  notice  and  said  that  he  thought  three  months’ 
notice  would  be  reasonable.  Mr.  J ohnston  says  that  nothing  what- 
ever was  said  about  notice.  It  seems  to  be  clear  from  the  evidence 
that  the  plaintiff  and  Mr.  J ohnston  at  this  interview  were  each  dis- 
cussing the  matter  from  a different  standpoint.  The  plaintiff 
was  under  the  impression  that  the  question  of  his  engagement  was 
already  settled  between  himself  and  Backus  subject  to  the  salary 
being  satisfactorily  fixed,  and  that  Mr.  Johnston  was,  in  a sense, 
completing  the  agreement  with  him,  on  behalf  of  Backus.  Mr. 

Johnston,  on  the  other  hand,  says  that  his  only  instructions  from 
Backus  were  to  settle  the  amount  of  the  plaintiff’s  remuneration 
with  him ; that  he  had  no  instructions  to  retain  the  plaintiff  at  all ; 
and  that  he  didn’t  know  whether  the  plaintiff  was  going  to  be 
retained  by  Mr.  Backus  personally  or  by  the  defendant  in  this 
action  or  by  another  of  Mr.  Backus’s  companies.  And  he  told  the 
plaintiff  that  he  would  have  to  complete  his  contract  with  Mr. 

Backus. 

On  the  24th  December,  1924,  in  a letter  to  Mr.  Johnston  upon 
a matter  of  business  for  the  defendant  company,  the  plaintiff 
added  a paragraph  headed  “Re  salary,”  and  reading  as  follows: 

<e  You  have,  no  doubt,  overlooked  your  promise  to  write  me  confirm- 
ing our  arrangement  re  salary,  a salary  dating  from  the  10th  of 
October,  when  I began,  and  the  engagement  to  continue  subject  to 
notice  by  either  party.  I assume  three  months’  notice  would  be 
satisfactory  to  both  myself  and  Mr.  Backus.”  To  this  letter  Mr. 

Johnston  made  no  reply.  His  explanation  for  ignoring  the  letter 
was  that  the  letter  included  terms  which  he  had  not  discussed  with 
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the  plaintiff  at  all.  Had  he  written  and  said  so  to  the  plaintiff, 
this  action  might  perhaps  have  been  avoided. 

On  the  17th  December,  1924,  the  plaintiff  had  written  to  Mr. 
Backus  in  Minneapolis,  saying  that  Mr.  Johnston  and  he  had 
arranged  for  his  salary  in  the  meantime  to  be  $500,  and  disburse- 
ments, starting  from  the  10th  October,  when  he  began  work  for  the 
company,  and  asking  that  a cheque  for  two  months*  salary  be  for- 
warded. A few  days  later  the  plaintiff  went  to  Minneapolis  and  had 
an  interview  with  Mr.  Backus.  The  latter  thought  the  plaintiff 
ought  not  to  insist  upon  the  salary  dating  from  the  10th  October, 
and  it  was  arranged  that  the  salary  to  the  end  of  1924  should  be 
fixed  at  $750,  and  on  the  2nd  January,  1925,  the  defendant  com- 
pany sent  the  plaintiff  a cheque  for  that  amount. 

During  the  year  1925  the  plaintiff  continued  to  act  as  solicitor 
for  the  defendant  company,  rendering  services  for  it  and  some  of 
its  associated  companies,  and  regularly  sent  to  the  defendant  com- 
pany monthly  his  account  for  salary  and  for  any  disbursements 
made  during  the  month,  and  he  was  paid  by  the  defendant  com- 
pany during  the  whole  of  that  year,  for  whatever  legal  services  he 
rendered,  at  the  rate  of  $500  per  month,  the  cheques  being  issued 
sometimes  monthly,  and  sometimes  for  two  months  together 

On  the  30th  December,  1925,  Mr.  Backus  wrote  the  plaintiff  a 
letter  which  was  handed  to  him  by  Mr.  McLean,  the  manager  at 
Fort  Frances  of  the  defendant  company.  This  letter  is  as  follows : 
“ At  the  expiration  of  this  year  the  arrangement  for  your  services 
on  a monthly  basis  will  cease,  and  thereafter  any  services  which  we 
may  wish  to  ask  you  to  perform  for  us  will  be  on  the  basis  of  specific 
charges  for  the  services  rendered.  The  services  we  have  asked  you 
to  perform  for  us  have  been  very  slight  during  the  past  year,  and 
we  prefer  not  to  continue  on  the  same  basis  during  1926.” 

The  plaintiff  immediately  replied  in  a letter  dated  the 
7th  January,  1926,  in  which  he  protested  against  the  decision  of 
Mr.  Backus,  and  pointed  out  a number  of  matters  which  were  still 
pending  and  in  which  he  was  acting  as  solicitor.  He  says:  “ The 
arrangement  made  with  me  by  Mr.  Johnston  was  for  the  salary  and 
the  arrangement  to  be  terminated  by  either  party  on  three  months* 
notice.”  He  asks  Mr.  Backus  to  reconsider  his  letter  of  the  30th 
December,  and  hints  at  accepting  certain  other  retainers.  To  this 
Mr.  Backus  replied  on  the  13th  January.  The  letter  contains  the 
following : “ If  you  do  not  care  to  act  as  our  solicitor  and  receive 

compensation  for  services  performed  whenever  we  call  upon  you  to 
do  so,  there  is  nothing  for  us  to  do  but  to  give  you  a free  reign 
(sic)  to  take  on  any  other  clients  you  choose.  Mr.  Johnston  dis- 
claims having  made  any  arrangement  which  called  for  a ninety- 
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clay  notice,  and  I am  sure  none  of  our  organizations  did,  so  there- 
fore my  notice  of  December  30th  stands.” 

The  plaintiff  continued  to  perform  services  for  the  company 
with  regard  to  'certain  matters  which  were  not  concluded  at  the  end 
of  the  year,  and  in  particular  in  launching  an  appeal  from  the 
decision  of  the  Ontario  Railway  and  Municipal  Board  upon  an 
assessment  matter.  But  no  understanding  was  arrived  at  as  to  the 
footing  upon  which  he  was  so  employed.  He  says  he  felt  that  lie 
was  still  bound  by  his  retainer  and  was  consequently  working  for 
his  salary.  On  the  other  hand,  the  defendant  company  appears  to 
have  continued  to  accept  the  benefit  of  his  services  without  having 
the  question  of  the  basis  of  his  remuneration  cleared  up. 

Matters,  however,  became  acute  in  March,  1926,  and  there  was 
some  spirited  correspondence  between  the  plaintiff  and  Backus, 
and  on  the  1st  April,  1926,  the  plaintiff,  who  had  rendered  his  bill 
for  two  months’  salary  and  $29.70  disbursements  on  the  1st  March, 
rendered  a bill  for  that  and  a further  month’s  salary,  in  all  $1,- 
529.70.  The  $29.70  was  paid  by  the  defendant,  but  payment  of 
the  $1,500  was  refused. 

Mr.  Backus’s  version  of  the  circumstances  under  which  the 
plaintiff  was  engaged  is  not  quite  the  same  as  the  plaintiff’s,  but 
there  is  not  much  variation  in  substance.  Mr.  Backus  says  the 
plaintiff  sought  the  appointment,  which  the  plaintiff  denies. 
Backus  says  that  the  understanding  was  that  “the  matter  would 
run  along  at  $500  per  month  as  long  as  we  required  his  services,” 
but  he  does  not  say  that  there  was  any  definite  arrangement  with 
the  plaintiff  that  the  engagement  should  be  deemed  to  be  one  from 
month  to  month.  He  says  he  made  that  suggestion  to  Mr.  John- 
ston, but  Mr.  Johnston’s  evidence  does  not  corroborate  this.  It 
may  be  that  Mr.  Backus  thought  that  an  engagement  at  so  much 
per  month  of  itself  constituted  an  engagement  from  month  to 
month.  That  the  plaintiff  never  considered  himself  as  being 
engaged  upon  any  such  limited  footing  is  clear  from  the  corre- 
spondence. 

The  evidence  establishes  clearly  that  the  plaintiff  was  engaged 
as  the  solicitor  for  the  defendant  company  for  an  indefinite  period 
at  a monthly  salary  of  $500,  and  under  the  obligation  of  perform- 
ing for  the  defendant  company  and  any  of  its  allied  or  subsidiary 
companies  all  the  duties  of  a solicitor  which  might  be  required  of 
him  while  so  engaged,  and,  of  course,  obliged  during  the  period  of 
such  employment  to  refuse  all  work  for  other  clients  whose  inter- 
ests would  conflict  with  those  of  the  defendant  company. 

It  is  argued  that  such  an  agreement  must  be  in  writing  under 
sec.  49  of  the  Solicitors  Act  (R.S.O.  1914,  ch.  159).  Whether  or 
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not  such  an  agreement  as  that  in  question  here  comes  within  that 
section  may  be  open  to  question.  The  group  of  sections  48  to  66, 
embraced  within  the  heading  “ Agreements  between  Solicitors 
and  Clients,”  are  enabling  sections  intended  to  validate,  under  cer- 
tain safeguards,  what  before  could  not  be  done.  If  there  was  any 
type  of  agreement  between  a solicitor  and  his  clients  which  before 
this  legislation  would  have  been  valid,  then  there  is  nothing  in  sec. 
49  to  invalidate  it  merely  because  it  is  not  in  writing.  There  is 
some  ground  for  the  argument  that  an  agreement  whereby  a solici- 
tor agrees  for  a salary  to  act  as  such  for  a client  in  all  matters  in 
which  his  services  are  required,  and  incidentally  to  act  for  no  one 
whose  interests  are  opposed  to  the  client’s,  and  who  under  the 
terms  of  his  engagement  may  find  himself  obliged,  though  not  in 
terms  required,  to  devote  all  his  time  to  that  one  client,  might  have 
been  held  to  be  quite  lawful  before  the  legislation  in  question : 
Galloway  v.  Corporation  of  London  (1867),  L.R.  4 Eq.  90. 

But  I do  not  think  it  is  necessary  to  deal  with  that  question, 
because  I am  of  the  opinion  that  there  is  sufficient  writing  here  to 
establish  an  agreement.  There  is  the  plaintiff’s  letter  to  Mr 
Backus  of  the  17th  December,  1924,  and  the  defendant’s  letter  of 
the  2nd  January,  1925.  Then  there  are  the  letters  written  by  the 
plaintiff  asking  for  payment  of  the  salary  and  the  memoranda  or 
vouchers  sent  by  the  defendant  to  him  when  making  payment  from 
time  to  time.  The  plaintiff  had  these  for  the  whole  year  1925,  and 
would  have  put  them  all  in,  but  I suggested  that  a few  of  them 
would  be  sufficient,  and  he  put  in  his  letters  of  the  4th  February 
and  4th  May,  1925,  and  the  memoranda  referring  to  the  cheques 
for  January,  1925,  and  for  March  and  April,  1925.  One  memor- 
andum reads,  “Aect.  Jan.  salary,  $500.”  The  others,  “Acct.  April 
salary,  and  telegrams,  $1,006.37.”  These,  in  my  judgment,  are 
enough  to  establish  the  existence  of  the  contract  and  to  satisf}r  the 
requirements  of  the  Act  if  the  contract  is  within  it. 

What  notice,  if  any,  was  required  to  end  the  engagement?  It 
is  clear,  I think,  that  there  was  no  agreement  upon  this  point. 
The  plaintiff  at  the  outset,  as  disclosed  by  his  letter  to  Mr.  John- 
ston, suggested  three  months  as  reasonable.  No  response  was 
made  to  that  suggestion,  and  the  plaintiff  quite  naturally  assumed, 
as  no  objection  was  raised,  that  there  was  none.  The  assumption 
by  Mr.  Backus  that  the  engagement  was  from  month  to  month  arises 
from  no  definite  arrangement  to  that  effect  with  the  plaintiff,  but 
merely  from  the  method  of  payment.  It  is  clear  to  me  that  the 
engagement  was  for  an  indefinite  period,  and  that  what  would 
constitute  reasonable  notice  must  depend  upon  the  character  of 
the  employment.  In  the  case  of  a solicitor  who.  by  the  terms  of 
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his  engagement,  must  give  up  other  clients  and  must  refuse  certain 
work,  I think  that  the  three  months7  notice  which  the  plaintiff  was 
willing  to  accept  cannot  be  considered  unreasonable. 

Mr.  Backus  swore  that  some  time  during  the  summer  or 
autumn  of  1925.  he  told  the  plaintiff  that  he  had  come  to  the  con- 
clusion that  the  engagement  was  not  working  out  as  the  defendant 
had  expected,  and  that  it  would  be  terminated  at  the  end  of  the 
year,  and  that  he  thought  of  it  again  at  the  end  of  the  year,  and 
then  wrote  the  letter  of  the  30th  December,  1925.  The  plaintiff 
contradicts  Backus  and  says  that  Backus  made  no  such  statement 
to  him  in  1925,  and  that  the  first  intimation  that  the  engagement 
was  terminated  was  the  receipt,  on  the  1st  January,  1926,  of  the 
letter. 

It  is  rather  significant  that  the  letter,  though  written  by  Backus 
personally,  does  not  purport  to  confirm  any  previous  verbal  notice, 
and  also  that  the  defendant  company  does  not  plead  the  fact  that 
verbal  notice  was  given.  In  these  circumstances,  I do  not  believe 
Backus7s  statement.  I find  as  a fact  that  no  notice  was  given  the 
plaintiff  before  the  1st  January,  1926. 

The  plaintiff  appears  to  have  assumed,  and  this  was  his  atti- 
tude at  the  trial,  that  the  notice  embodied  in  the  letter  of  the  30th 
December,  1925,  was  merely  a notice  affecting  the  basis  of  his 
remuneration,  and  did  not  effect  a termination  of  his  engagement. 
But  its  legal  effect  was  undoubtedly  to  terminate  the  agreement  un- 
der which  the  plaintiff  was  acting  as  the  defendant’s  salaried  solici- 
tor. If  he  performed  further  services,  he  would  of  course  be  entitled 
to  be  paid  for  them,  but  I see  nothing  in  his  subsequent  conduct 
which  could  operate  as  a waiver  or  abandonment  of  his  right  to 
damages  for  unlawful  dismissal,  though  of  course  he  cannot  re- 
cover both  damages  and  additional  remuneration  for  services  ren- 
dered between  the  31st  December,  1925,  and  the  1st  April,  1926. 
And  no  such  defence  is  pleaded. 

No  point  was  made  at  the  trial  as  to  the  effect  of  secs.  56  and 
57*  of  the  Solicitors  Act  upon  the  plaintiff’s  right  to  bring  an 
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* 56.  No  action  shall  be  brought  upon  any  such  agreement,  but 
every  question  respecting  the  validity  or  effect  of  it  may  be  examined 
and  determined,  and  it  may  be  enforced  or  set  aside  without  action  on 
the  application  of  any  person  who  is  a party  to  the  agreement  or  who 
is  or  is  alleged  to  be  liable  to  pay  or  who  is  or  claims  to  be  entitled 
to  be  paid  the  costs,  fees,  charges  or  disbursements,  in  respect  of  which 
the  agreement  is  made,  by  the  Court,  not  being  a Division  Court,  in 
which  the  business  or  any  part  of  it  was  done  or  a Judge  thereof,  or, 
if  the  business  was  not  done  in  any  Court,  by  the  Supreme  Court 
or  a Judge  thereof. 

57.  Upon  any  such  application,  if  it  shall  appear  to  the  Court  or 
Judge  that  the  agreement  is  in  all  respects  fair  and  reasonable  between 
the  parties,  it  may  be  enforced  by  such  Court  or  Judge  by  order  in 
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action  upon  the  agreement  (if  it  comes  under  the  Act)  rather  than 
to  proceed  hy  way  of  summary  motion  to  enforce  it.  The  question 
would  probably  resolve  itself  into  one  of  costs  merely  had  it  been 
raised,  but  it  is  probable  that  the  ruling  in  Bees  v.  Williams 
(1875),  L.R.  10  Ex.  200,  would  be  applicable  here.  There  it  was 
held  that  the  corresponding  provision  in  the  English  Act  “was 
intended  to  prevent  actions  to  recover  the  remuneration  agreed 
upon  in  lieu  of  costs  when  the  work  had  been  done,  and  did  not 
apply  to  an  action  for  refusing  to  allow  the  attorney  to  do  the  work 
and  earn  the  remuneration.”  That  construction  of  the  Act  is 
applicable  here,  and  I am  of  the  opinion  that  an  action  may  be 
brought  for  damages  sustained  by  a wrongful  termination  of  the 
agreement  without  due  notice. 

The  plaintiff  ought  to  be  at  liberty  to  amend  by  setting  up  a 
claim  for  damages  rather  than  for  services  performed. 

As  to  the  amount  recoverable,  I can  see  no  reason  for  fixing  it 
below  the  three  months’  salary  which  he  would-diave  earned  had 
the  notice  of  the  30th  December,  1925,  been  a reasonable  one. 
The  plaintiff  in  fact  continued  to  act  for  the  defendant  in  some 
matters  during  the  period,  and  to  that  extent  the  defendant  was 
receiving  some  return  for  the  three  months’  salary.  Having 
regard  to  the  nature  of  a solicitor’s  business  and  to  the  fact  that 
his  engagement  by  the  defendant  company  precluded  him  from 
accepting  retainers  from  others  whose  interests  might  be  antagon- 
istic to  those  of  the  defendant  and  its  allied  companies,  it  might 
well  take  three  months  or  more  before  one  who  had  been  acting  for 
more  than  fourteen  months  for  the  defendant  could  recover  the 
ground  lost  by  a sudden  cessation  of  his  employment  by  the  defend- 
ant. 

There  will  be  judgment  for  the  plaintiff  for  the  sum  of  $1,514.20 
and  costs,  in  respect  of  all  the  plaintiff’s  claim,  except  the  item  of 
$11,  as  to  which  the  action  is  dismissed  without  costs. 


such  manner  and  subject  to  such  conditions  as  to  the  costs  of  the 
application  as  such  Court  or  Judge  may  think  fit,  but  if  the  terms  of 
the  agreement  shall  not  be  deemed  by  the  Court  or  Judge  to  be  fair 
and  reasonable  the  agreement  may  be  declared  void,  and  the  Court  or 
Judge  may  order  it  to  be  delivered  up  to  be  cancelled  and  may  direct 
the  costs,  fees,  charges  and  disbursements  incurred  or  chargeable  in 
respect  of  the  matters  included  therein  to  be  taxed  in  the  ordinary 
manner. 
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[GRANT,  J.] 

County  of  II Alton  v.  Township  of  Trafalgar. 

Municipal  Corporations — County  ancl  Township — Moneys  Expended  by 
County  upon  Roads  under  County  Road  System — Highway  Im- 
provement Act,  R.S.O.  1914,  ch.  40,  secs.  3,  4(1),  26,  26a. — County 
By-law — Rates  Levied  upon  Township — Invalidity — Ultra  Vires — 
Consolidated  Municipal  Act,  1922,  secs.  433,  4^4,  486(1)  (a)  — 
Benefit  Received  by  Township — Liability  to  Repay  Moneys  Ex- 
pended. 

A county  municipality  brought  this  action  against  one  of  the  town- 
ship municipalities  forming  the  county,  to  recover  a balance  alleged 
to  be  owing  in  respect  of  county  rates  levied  in  1925.  The  plaintiff 
had  adopted  a county  road  system  under  the  Highway  Improvement 
Act,  R.S.O.  1914,  ch.  40.  Included  in  the  system  were  certain  high- 
ways within  the  limits  of  the  defendant  municipality,  and  moneys 
expended  upon  those  highways  were  to  be  repaid  by  the  defendant. 
The  defendant  made  the  annual  payments  for  a number  of  years, 
but  failed  to  do  so  for  the  year  1925.  The  defendant  alleged  that 
the  by-laws  passed  by  the  plaintiff  were  not  in  accordance  with  the 
provisions  of  the  statutes  in  that  behalf,  and  were  invalid  and  ultra 
vires,  and  the  plaintiff  had  no  right  in  law  to  collect  any  moneys 
from  the  defendant.  The  objection  to  the  county  by-laws  and  to 
the  levy  for  1925  was,  that  the  by-laws  should  have  levied  a rate  on 
all  ratable  property  within  the  county  and  not  merely  upon  ratable 
property  in  the  defendant  municipality.  The  plaintiff  replied  that 
the  defendant  had  for  many  years  acquiesced  in  what  was  done  and 
had  made  the  annual  payments  required  up  to  the  year  1924,  and 
that  if  the  by-laws  were  invalid  or  ultra  vires,  the  defendant,  having 
received  the  benefit  of  the  moneys  which  were  raised  at  its  request 
and  expended  upon  the  highways  within  its  limits,  should  not  be 
allowed  to  repudiate  its  obligation  to  refund  the  moneys:  — 

Held,  that  one  purpose  of  the  Highway  Improvement  Act  was  to 
assist  local  municipalities  in  improving  highways  within  their 
bounds,  the  greater  financial  responsibility  of  the  county  corporation 
being  utilised  as  a basis  for  facilitating  the  borrowing  of  the  neces- 
sary funds. 

A corporation  which  has  received  benefit  from  an  ultra  vires  contract 
must  account  for  the  benefit  received;  and  the  defendant,  having 
received  the  benefit  of  the  moneys  expended  by  the  plaintiff,  must, 
notwithstanding  that  the  by-laws  were  ultra  vires,  repay  the  moneys 
expended. 

Zimmerman  v.  Trustee  of  Andrew  Motherwell  of  Canada  Ltd.  (1923), 
54  O.L.R.  342,  and  other  cases,  applied  and  followed. 

The  question  of  acquiescence  was  not  dealt  with. 

Sections  3,  4(1),  26,  and  26a.  of  the  Highway  Improvement  Act,  and 
secs.  433,  434,  436(1)  (a)  of  the  Consolidated  Municipal  Act,  1922, 
considered. 

An  action  brought  by  the  Corporation  of  the  County  of  Hal  ton 
against  the  'Corporation  of  the  Township  of  Trafalgar,  one  of  the 
local  municipalities  forming  the  county,  io  recover  a balance  alleg- 
ed to  be  due  in  respect  of  county  rates  levied  and  owing  for  the  year 
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June  18.  The  action  was  tried  by  Grant,  J.,  without  a jury, 
at  Hamilton. 

S.  F.  Washington , K.C.,  and  W.  I.  Diclc,  for  the  plaintiff  cor- 
poration. 

H.  E.  Manning , for  the  defendant  corporation. 

June  29.  Grant,  J. The  defendant  township  is  one  of  the 
local  municipalities  which  form  the  County  of  Halton,  the  plain- 
tiff. The  plaintiff  claims  against  the  defendant  the  sum  of  $5,- 
536.74,  with  interest  thereon  at  6 per  cent,  per  annum  from  the 
20th  day  of  December,  1925.  The  sum  claimed  is  stated  to  be  the 
balance  owing  by  the  defendant  to  the  plaintiff  in  respect  of  county 
rates  levied  and  owing  for  the  year  1925,  the  total  amount  alleged 
to  have  been  owing  in  respect  of  that  year  having  been  the  sum  of 
$58,259.71,  of  which  the  defendant  paid  in  all  the  sum  of  $52,- 
722.97,  leaving  the  balance  above  stated  as  alleged  by  the  plaintiff 
to  be  still  owing. 

This  litigation  arises  out  of  transactions  extending  over  a num- 
ber of  years  and  purporting  to  have  evolved  from  the  adoption  and 
application  of  a system  of  county  highways  under  the  Highway 
Improvement  Act,  R.S.O.  1914,  ch.  40. 

The  plaintiff  alleges  that,  it  having  adopted  a county  road  sys- 
tem, including  certain  highways  within  the  limits  of  the  defend- 
ant municipality,  moneys  were  raised  by  the  plaintiff  and  furnished 
for  and  expended  upon  the  improvement  of  certain  highways  with- 
in the  limits  of  the  defendant  township,  which  moneys  were  to  be 
repaid  by  the  defendant  over  a period  of  years ; that  the  defendant 
did  make  the  annual  payments  for  a number  of  years,  but  failed  to 
do  so  for  the  year  1925;  and  that  the  amount  now  claimed  is  the 
amount  owing  in  that  regard. 

The  defendant  sets  up  that  the  by-laws  passed  by  the  plaintiff 
corporation  were  not  in  accordance  with  the  provisions  of  the 
statutes  in  that  behalf;  that  they  were  not  only  invalid  but  also 
ultra  vires ; and  that  the  plaintiff  has  no  right  in  law  to  collect  any 
money  from  the  defendant.  Various  answers  are  made  and  addi- 
tional grounds  alleged,  pro  and  con,  reference  to  the  essential  par- 
ticulars of  which  will  be  made  at  a later  stage. 

On  the  21st  July,  1925,  the  municipal  council  of  the  plaintiff 
corporation  passed  by-law  number  534  (exhibit  1)  levying  a county 
rate  for  the  financial  year.  This  by-law  purports  to  have  been 
passed  under  the  provisions  of  the  Consolidated  Municipal  Act, 
1922,  12  & 13  Geo.  V.  ch.  72,  secs.  297  to  300,  inclusive. 

The  preliminary  portion  of  the  by-law  is  in  the  usual  form,  but 
when- it  comes  to  the  operative  part,  containing  the  names  of  the 
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municipalities  and  the  amounts  to  be  collected  under  their  respective 
headings,  it  will  be  noted  that,  while  all  the  municipalities  aTe 
charged  under  the  heading  of  “ general  rate  ” and  “ good  roads/’ 
yet,  when  we  come  to  the  other  headings  shewing  special  rates 
under  particular  by-laws,  only  two  or  three  municipalities,  and  in 
one  case  only  one,  is  assessed,  namely,  the  Township  of  Trafalgar, 
which  is  the  defendant  in  this  action.  The  circumstances  which 
led  up  to  this  situation  are  somewhat  peculiar.  It  appears  that 
as  far  back  as  the  year  1907  the  plaintiff  corporation  passed  by-law 
No.  291  (see  exhibits  7 and  8),  reciting  the  statutory  provision  for 
highway  improvement  and  providing  for  the  furnishing  of  financial 
assistance  to  counties  which  would  avail  themselves  of  the  help 
thus  to  be  obtained,  by  complying  with  the  statutory  requirements. 
The  County  of  Halton  passed  this  by-law,  and  proceeded  with  an 
extensive  programme  for  the  improvement  of  various  highways 
throughout  the  county.  The  various  township  municipalities  avail- 
ed themselves  of  the  opportunity  to  secure  the  improvement  of 
the  roads  within  their  bounds,  and,  as  was  contemplated  by  the  sta- 
tute, the  township  municipalities  became  responsible  to  the  county 
for  the  repayment,  over  a period  of  years,  usually  twenty,  of 
the  moneys  which  had  been  raised  by  the  county  and  had  been 
expended  within  the  bounds  of  the  particular  township  muni- 
cipalities. 

This  system  was  followed  for  a number  of  years  until  in  or 
about  the  year  1917,  when  by-law  No.  428  (exhibit  3)  was 
passed.  A copy  of  this  by-law  will  be  found  on  p.  67  of  the  minutes 
of  the  county  council  for  the  year  1917.  As  will  be  noted  on 
perusal,  the  by-law  authorises  the  issue  and  sale  of  debentures  to 
provide  funds  for  expenditure  in  the  improvement  of  certain 
highways,  but  the  by-law  is  peculiar  in  this  respect,  that  it  excepts 
from  its  operation  two  townships  and  two  towns  within  the  county 
limits.  The  explanation  for  the  exclusion  of  these  four  muni- 
cipalities from  the  operation  of  the  by-law  is  that  no  highway 
in  any  one  of  those  four  municipalities  was  being  benefited  or 
improved  by  the  expenditures,  and  therefore  it  was  deemed 
inequitable  that  such  municipalities  should  be  called  upon  to  bear 
any  of  the  expense  incurred  in  making  improvements.  Such  a 
by-law,  in  that  it  purports  to  exclude  from  its  operation  certain 
municipalities,  is  not  strictly  in  accordance  with  the  provisions  of 
the  statutes  bearing  upon  the  matter,  as  will  be  apparent  upon  their 
perusal.  Any  difficulty  on  that  score  was  surmounted  by  having 
the  by-law  validated  by  special  Act,  which  will  be  found  in  the 
statutes  of  1918,  8 Geo.  V.  ch.  20,  sec.  68,  subsec.  1. 
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By-law  No.  439  was  passed  subsequently;  but,  as  it  merely 
increased  the  rate  of  interest  and  therefore  the  amount  of  the 
annual  instalments  payable,  it  was  not  deemed  of  any  practical 
importance  in  this  inquiry  and  has  not  been  placed  upon  the 
record. 

In  1921  a further  by-law.  No.  479  (exhibit  4),  was  passed:  a 
copy  will  be  found  in  the  minutes  of  the  council  for  1921  at 
p.  8A  of  the  appendix.  Provision  is  made  for  the  issue  of  de- 
bentures for  the  sum  of  $100,000,  to  be  expended  in  highway 
improvement,  and,  like  exhibit  3,  in  its  preliminary  provisions 
it  appears  to  follow  the  usual  form.  It  may  be  noted  that  this 
by-law,  and,  in  fact  all  or  nearly  all  of  the  others  in  question, 
contains  a provision  (sec.  4)  for  making  the  levy  on  all  the 
ratable  property  in  the  county.  After  so  providing,  however,  it 
proceeds  to  make  levy  only  on  the  ratable  property  in  certain 
municipalities.  The  explanation  is  that  which  is  given  above  in 
respect  of  b}r-law  428  (exhibit  3),  namely,  that  the  money  was 
raised  for  and  was  expended  within  the  limits  of  certain  town- 
ships only,  and  therefore  the  amount  expended  should  be  repaid 
by  such  municipalities  only,  to  which,  apparently,  the  assessed 
townships  gave  ready  assent. 

In  1922,  by-law  No.  495  (exhibit  5)  was  passed,  of  which  a 
copy  will  be  found  at  p.  69  of  the  council  minutes  for  1922. 
This  by-law  was  enacted  for  the  purpose  of  raising  $46,000  for 
highway  improvement ; it  also  contains  the;  recital  that  the  amount 
was  to  be  levied  on  all  ratable  property  in  the  county;  and  there- 
after it  proceeded  to  provide  for  the  amount  to  be  levied  on  the 
property  in  two  only  of  the  township  municipalities,  namely,  Tra- 
falgar and  Nelson. 

In  1924,  by-law  No.  526  (exhibit  6)  was  also  passed,  a copy 
of  which  will  be  found  on  p.  96  of  the  council  minutes  for  1924. 
This  by-law  was  passed  for  the  purpose  of  raising  the  sum  of 
$69,000  for  highway  improvement;  it  also  contained  sec.  4 in 
form  similar  to  the  others,  providing  for  a rate  being  levied 
against  all  ratable  property  within  the  county,  but,  like  the  others, 
it  proceeded  to  levy  the  amount  only  against  the  ratable  property 
in  the  Township  of  Trafalgar,  the  defendant  herein,  for  the  reason 
that  the  whole  of  the  money  which  was  thereby  raised  was  raised 
at  the  request  of  and  for  expenditure  upon  the  highways  within 
the  limits  of  the  defendant  Township  of  Trafalgar.  It  was 
thought  that,  as  Trafalgar  Township  asked  that  the  money’s  should 
be  raised  to  be  expended  upon  the  highways  within  its  limits, 
and  no  other  township  was  to  receive  any  part  of  or  be  benefited 
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by  the  expenditure,  the  defendant  municipality  should  repay  the 
money. 

In  explanation  of  the  course  which  was  followed  from  1917  to 
June,  1925,  it  may  be  stated  that  by  the  year  1917  many  of  the 
local  municipalities  had  already  improved  the  condition  of  their 
roads  to  such  a degree  that  they  did  not  require  any  further 
assistance  from  the  county  under  the  Highway  Improvement  Act, 
and  therefore  no  further  moneys  were  required  to  be  raised  in 
their  behalf.  The  defendant  township  still  required  expenditures  to 
be  made  upon  the  highways  within  its  limits,  as  also  did  the 
township  of  Nelson,  until  the  year  1922. 

The  objection  to  these  by-laws  and  to  the  levy  for  1925,  made 
by  the  defendant  corporation,  is,  briefly,  that  the  by-laws  should 
have  levied  a rate  on  all  ratable  property  within  the  county,  and 
not  merely  upon  ratable  property  within  the*  township  of  Trafalgar. 
In  support  of  this,  counsel  for  the  defendant  points  to  the  pro- 
visions of  the  statutes  which  require  county  rates  to  be  so  levied, 
namely  upon  all  ratable  property  within  the  county.  Counsel  for 
the  plaintiff  do  not  assert  the  validity  of  the  by-laws  so  passed 
nor  do  they  contend  that  they  comply  with  the  provisions  of  the 
statutes  in  that  regard;  but  they  take  the  position  that  what  was 
done  was  so  done  at  the  request  of  the  defendant ; that  the  defendant 
in  one  or  more  instances  entered  into  an  agreement  or  contract 
in  writing  to  repay  the  money  if  the  county  would  raise  the  funds 
for  the  expenditures;  that  the  defendant  has  for  many  years 
acquiesced  in  and  actively  approved  of  what  was  done  and  has 
made  the  annual  payments  required  to  be  made  right  down  until 
and  including  the  year  19/24;  and,  further,  that  whether  or  not 
the  by-laws  be  valid,  the  defendant  having  received  the  benefit 
of  the  moneys  which  were  raised  at  its  request  and  which  were 
expended  upon  the  highways  within  its  limits,  it  will  not  be  allowed 
to  repudiate  its  obligation  to  refund  the  moneys.  Expressed  in 
other  words,  the  last  ground  taken  by  the  plaintiff  corporation 
is  that,  whether  or  not  the  by-laws  were  invalid  or  ultra  vires , 
such  a defence  can  only  be  given  effect  to  upon  the  condition  that 
the  defendant  make  good  the  amount  expended  at  its  request  and 
for  its  benefit. 

When  the  position  of  the  matter  became  apparent,  I granted 
leave  to  the  plaintiff  to  amend  its  pleading  by  setting  up  this 
ground  of  reply  against  the  defence  of  invalidity  or  ultra  vires, 
as  for  money  had  and  received  or  in  any  such  similar  terms  as 
counsel  might  advise. 

There  can  be  no  question  but  that  these  by-laws  were  not 
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properly  framed.  As  already  stated,  counsel  for  the  plaintiff  did 
not  attempt  to  argue  that  this  manner  of  levying  the  county  rates 
was  in  accordance  with  the  requirements  of  the  statutes.  It  is 
not  necessary  to  deal  with  that  phase  of  the  matter  further  than 
to  state  that,  under  the  general  statutes,  the  county  is  required 
to  levy  the  amount  to  be  raised  against  all  the  ratable  property 
within  the  county.  The  provisions  for  equalization  of  assessment 
throughout  the  county  are  intended  to  enable  this  to  be  done  in 
an  equitable  manner.  The  Highway  Improvement  Act  (R.S.O. 
1914,  ch.  40),  and  the  amendments  thereto,  contain  provisions 
for  collecting  the  cost  of  the  highway  improvements  in  an  equit- 
able manner.  For  example,  in  sec.  4,  subsec.  1,  it  will  be  noted 
that  provision  is  made  for  cases  in  which  all  townships  will  not 
benefit  by  the  system  which  may  be  adopted,  and  the  county  is 
authorised  to  provide  for  compensation  to  any  such  township  by 
a grant  of  a specific1  amount  or  annual  sum  or  both  to  be  expended 
in  the  improvement  of  the  highways  in  such  township.  So,  also, 
by  sec.  26  it  is  provided  that  where  the  county  is  assuming  a 
main  or  leading  road  which  does  not  serve  all  the  townships 
equally,  the  county  council  may,  with  the  approval  of  the  Minister, 
omit  from  assessment  any  township  or  townships  through  which 
the  road  does  not  pass  or  may  assess  such  township  for  a larger 
or  smaller  amount  in  order  that  the  assessment  may  be  equitable, 
having  in  mind  the  benefit  derived  from  the  work  done.  It  will 
be  noted  that  in  such  a case  the  approval  of  the  Minister  is  to 
be  obtained.  There  is  no  evidence  that  this  was  done  in  the  case 
of  the  by-laws  which  are  under  consideration  in  this  action. 

In  1916,  by  6 Geo.  V.  ch.  14,  sec.  26a.  was  added,  which  enables 
the  council  of  the  county,  “with  the  approval  of  the  Minister/’  to 
pass  a by-law  and  exercise  the  powers  provided  for  in  the  Act 
“with  respect  to  any  part  of  such  county  consisting  of  four  or 
more  adjoining  townships,”  etc.  In  1919,  by  9 Geo.  V.  ch.  18, 
sec.  10,  this  was  changed  so  as  to  apply  to  two  or  more  adjoining 
townships. 

By  subsec.  2 of  sec.  26a.,  where  the  county  council  passes  such 
a by-law  the  rate  for  payment  of  the  debentures  issued  or  any 
other  rate  levied  shall  be  levied  and  collected  upon  the  property 
liable  to  assessment  in  that  part  of  the  county  included  under 
such  by-law,  and  no  part  of  the  cost  of  such  system  shall  be  borne 
by  the  municipalities  not  so  included. 

It  will  be  noted  that  the  Legislature,  by  these  statutory  pro- 
visions, has  recognised  the  necessity  for  making  provision  for  the 
obligations  of  the  various  local  municipalities  in  such  manner  as 
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will  equitably  impose  the  financial  obligation  upon  the  munici- 
palities which  derive  the  benefit  from  the  expenditures.  That 
which  the  county  council  attempted  to  do,  therefore,  namely,  ro 
require  the  Township  of  Trafalgar  to  repay  the  moneys  borrowed 
and  expended  upon  the  roads  within  the  limits  of  that  township, 
is  quite  within  the  spirit  and  intendment  of  the  statute.  Unfor- 
tunately, the  county  council,  while  obeying  the  spirit,  has  rather 
flagrantly  broken  the  letter,  of  the  enactment.  Under  date  of  the 
4th  October,  1921,  the  defendant  township  entered  into  a written 
contract  or  agreement  with  the  plaintiff  corporation  (exhibit  12) 
whereby  it  is  recited  that  the  county  authorise  the  borrowing,  by 
the  issue  of  debentures,  of  the  sum  of  $100,000  required  for  the 
cost  of  the  construction  of  roads  within  the  townships  of  Trafalgar, 
Nelson,  and  Esquesing;  it  recites  further  that  the  Township  of 
Trafalgar  had  requested  the  county  to  provide  the  sum  of  $40,000, 
being  part  of  the  said  sum  of  $100,000,  for  the  completion  of 
roads  in  the  township  of  Trafalgar,  upon  condition  that  the  town- 
ship would  repay  to  the  county  the  said  sum  of  $40,000  and 
interest  in  twenty  equal,  consecutive,  annual  instalments  of 
$3,487.38,  commencing  in  the  year  1922.  The  agreement  goes  on 
to  provide  that  the  corporation  of  the  township,  in  consideration 
of  the  sum  of  $40,000,  promises  to  repay  to  the  county  the  said 
sum  or  such  lesser  sum  as  might  form  its  proportion  of  the 
$100,000  mentioned,  together  with  interest,  in  consecutive,  annual 
instalments  as  above  mentioned.  The  township  also  promises  to 
pay  the  county  corporation  one-half  of  the  costs  incidental  to  the 
passing  of  the  by-law,  and  agrees  to  join  with  the  county  in  an 
application  to  the  Legislature  for  an  Act  to  affirm  and  legalise  the 
agreement  and  other  agreements  of  similar  effect  to  be  entered 
into.  This  document  is  signed  by  the  Reeve  and  Deputy  Reeve 
and  bears  the  corporate  seal  of  the  defendant  corporation.  At- 
tached to  its  face  will  be  found  a document  also  under  the  cor- 
porate seal  of  the  defendant  township  municipality,  and  signed 
by  its  Reeve  and  Clerk,  in  the  form  of  a motion  duly  moved  and 
seconded  whereby  the  Reeve  and  Deputy  Reeve  were  authorised 
to  execute  the  contract  in  question. 

Under  date  of  the  15th  September,  1924,  another  similar 
agreement  was  entered  into.  It  will  be  found  as  exhibit  11. 
This  agreement  is  in  respect  of  the  sum  of  $140,000  which  the 
township  desired  the  county  to  raise  for  the  purpose  of  expendi- 
tures on  certain  highways  within  the  limits  of  the  township  muni- 
cipality, namely,  on  the  2nd  and  7th  lines  of  the  township  of  Tra- 
falgar. In  other  respects  it  is  similar  in  form  to  exhibit  12  and 
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is  executed  by  the  Warden  and  the  Clerk  with  the  county  seal,  as 
well  as  by  the  Reeve  and  Clerk  of  the  defendant  township  with 
the  township’s  corporate  seal.  Attached  to  the  face  of  this  exhibit 
will  be  found  a certified  copy  under  seal  of  the  resolution  passed 
on  the  23rd  June,  1924,  by  the  township  council,  authorising  the 
making  of  the  contract,  with  which  is  also  to  be  found  an  amend- 
ment made  thereto  by  resolution  subsequently  passed.  This  later 
resolution  does  not  affect  the  matter  in  any  material  particular. 

A perusal  of  the  Highway  Improvement  Act  discloses  readily 
an  apparent  scheme  whereby  highways  in  townships  may  be 
properly  constructed  or  improved,  and  following  some  general 
plan  so  as  to  be  of  service.  The  county  corporation,  which  is 
made  up  of  the  various  municipalities  within  its  bounds,  and 
whose  interests  therefore  would  be  identical  with  the  interests  of 
such  local  muncipalities,  is  authorised  to  lay  out  a system  of 
county  roads  to  be  assumed  and  improved,  and  the  raising  of  the 
money  to  be  expended  in  such  improvements  is  thereby  facilitated 
by  reason  of  the  greater  responsibility  of  the  county  corporation. 
By  this  means  townships  are  enabled  to  have  good  highways  con- 
structed or  existing  highways  improved  within  their  boundaries, 
the  required  moneys  being  raised  upon  the  credit  of  the  county 
corporation.  The  intention  of  the  Legislature  is  manifest — that 
each  township  should  be  required  to  repay  its  equitable  proportion 
of  the  moneys  thus  raised  and  expended,  based  or  computed  upon 
the  amount  of  the  expenditure  upon  highways  within  its  bound- 
aries. As  compared  with  the  total  amount  being  expended,  where, 
as  in  the  present  case,  the  whole  amount  raised  and  expended  is 
so  expended  upon  highways  within  the  limits  of  one  township 
municipality,  it  is  in  no  sense  contrary  to  the  spirit  of  the  legis- 
lation that  such  township  should  be  required  to  repay  the  amounts 
required  only  to  meet  the  debentures  for  the  moneys  expended. 
On  the  contrary,  if  the  statutory  requirements  had  been  observed, 
no  exception  could  be  taken  to  what  has  been  done. 

Expressed  in  general  terms,  two  answers  are  made  by  the 
plaintiff  to  the  charge  of  invalidity,  namely,  acquiescence  or 
estoppel,  and  that  the  defendant  cannot  take  advantage  of  the 
defence  of  invalidity  or  ultra  vires  without  refunding  the  moneys 
received,  or  accounting  for  the  benefit  which  the  defendant  has 
obtained. 

Counsel  for  the  defendant  replies  that  acquiescence  will  not 
validate  an  u ultra  vires  ” act,  and  that,  as  the  highways  in  ques- 
tion were  taken  over  and  assumed  by  the  county,  they  are  thereby 
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made  county  roads,  and  that  the  money  was  not  “ had  and  re- 
ceived ” by  the  defendant  township. 

As  to  the  effect  of  acquiescence,  in  an  executed  contract,  Bern <- 
ardin  v.  Municipality  of  North  Dufferin  (1891),  19  Can.  S.C.R. 
581,  is  an  instance  of  the  class  of  cases  in  which  the  absence  of  the 
corporate  seal  has  been  held  not  to  constitute  a bar  to  recovery 
against  the  corporation.  On  the  other  hand,  in  the  same  Court, 
Waterous  Engine  Works  Co.  v.  Town  of  Palmerston  (1892),  21  Can. 
S.C.R.  556  (the  fire-engine  case),  the  case  of  an  executory  con- 
tract, and  no  by-law  passed  by  the  municipal  council,  is  an  example 
from  the  line  of  cases  in  which  the  contract  has  been  held  invalid 
and  unenforceable.  In  the  view  which  I entertain  upon  the  other 
aspect  of  the  matter,  I prefer  to  withhold  any  expression  of  opinion 
upon  this  point. 

As  already  stated,  one  purpose  of  the  Highway  Improvement 
Act  was  to  assist'  local  municipalities  in  improving  highways 
within  their  bounds.  A Provincial  subsidy  was  provided  ( vide 
sec.  3 of  the  Act),  and  the  greater  financial  responsibility  of  the 
county  corporation  is  utilised  as  a basis  for  facilitating  the  bor- 
rowing of  the  necessary  funds.  Apparently  for  the  purpose  of 
securing  some  intelligent  and  systematic  co-operation  in  the  work- 
ing out  of  the  plans,  within  a county,  the  highways,  to  be  con- 
structed or  improved,  were  to  form  a county  road  system.  High- 
ways assumed  by  the  county  under  the  provisions  of  the  statute 
apparently  become  county  roads  (vide  secs.  433,  434,  and  436, 
subsec.  1 (a),  of  the  Consolidated  Municipal  Act,  4922)  ; but  they 
revert  to  the  local  municipality,  upon  the  passing  of  an  appro- 
priate by-law  with  the  approval  of  the  Lieutenant-Governor  in 
Council.  The  highways  still  remain  within  the  boundaries,  and 
enure  to  the  benefit  (though  not  exclusively  of  course)  of  the 
ratepayers,  of  the  township  municipality.  In  the  case  at  bar,  the 
moneys  were  originally  raised  by  the  county,  at  the  request  of  the 
defendant,  in  conjunction  with  another  or  other  municipalities, 
or  alone.  It  was  expressly  stipulated  and  agreed  that  the  defend- 
ant should  be  obligated  to  repay  the  amounts.  In  two  cases 
agreements  were  executed  under  the  defendant’s  corporate  seal,  to 
this  effect.  In  the  minutes  of  the  meetings  of  the  township 
council  in  1924  (exhibit  10,  pp.  12,  15,  16,  17,  and  18)  will  be 
found  concrete  evidence  of  the  fact  that,  whether  they  were  county 
or  township  roads,  the  township  council  was  actively  engaged  in 
the  letting  of  the  contracts,  etc.  The  moneys  were  borrowed  by 
the  county  upon  the  security  of  certain  issues  of  debentures,  for 
payment  of  which,  through  the  county  rate,  the  townships  benefited 
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were  intended  to  be  obligated.  The  county  must  pay  these  deben- 
tures. The  other  municipalities  are  honourably  meeting  their 
obligations  in  that  regard.  The  defendant  township  seeks  to  evade 
its  liability.  If  it  be  successful,  the  money  must  be  found  by  the 
county  in  some  manner,  and  possibly  the  rest  of  the  county  will 
have  to  contribute.  The  position  taken  by  the  defendant  is  not 
to  be  commended.  In  an  individual,  it  would  be  designated  as 
dishonest.  If  my  view  of  the  legal  position  be  correct,  the  defend- 
ant’s course  will  not  avail  to  free  it  from  liability. 

The  principle  that  a corporation,  which  has  received  benefit 
from  an  ultra  vires  contract,  must  account  for  the  benefit  received, 
has  been  long  and  firmly  established:  Zimmerman  v.  Trustee  of 
Andrew  Motherwell  of  Canada  Ltd.  (1923),  54  O.L.R.  342,  and 
in  the  Privy  Council,  [1925]  3 D.L.R.  953  (a  case  of  a mortgage)  ; 
Martin  v.  Clarkson  (1926),  58  O.L.R.  618  (debentures) ; and  Re 
Home  Bank  of  Canada  (1926),  58  O.L.R.  654,  [1926]  3 D.L.R, 
388 — all  cases  in  our  Courts.  I had  occasion  to  deal  with  the 
same  principle  in  the  case  of  Niagara  Public  School  Board  (Section 
v)  y.  Queenston  Branch  Women’s  Institute  (1926),  59  O.L.R. 
213.  But  this  principle  is  applicable  to  any  case  in  which,  by 
reason  of  an  ultra  vires  engagement,  a corporation  has  received 
benefit.  The  law,  supported  by  numerous  references,  to  decisions, 
will  be  found  embodied  in  a series  of  succinct  statements  in  Brice 
on  the  Doctrine  of  Ultra  Vires,  3rd  ed.,  pp.  640  et  seq. : — 

At  p.  641 : — 

“ 257.  A corporation  must  account  for  and  pay  to  the  other 
party  the  benefits  it  receives  from  certain  Ultra  Vires  engage- 
ments.” 

At  p.  644:— 

“ 25 7 A.  Persons  who  have  advanced  moneys  for  a corporation, 
which  moneys  have  been  applied  in  payment  of  debts  or  otherwise 
devoted  to  the  necessities  of  the  corporation,  are  in  equity  entitled 
to  be  recouped  by  the  corporation  to  the  extent  to  which  the  ad- 
vances have  been  so  expended.” 

At  p.  648 : — 

“ 259.  A corporation  must,  in  every  case  of  an  Ultra  Vires 
engagement  entered  into  in  bona  fides,  account  for  any  benefit 
derived  by  it  from  the  engagement.” 

In  the  view  which  I entertain,  the  defendant  received  the 
benefit  of  the  moneys  expended,  and  must  account  therefor  to  the 
plaintiff  corporation.  There  will  be  judgment  for  the  plaintiff 
for  $5,536.74,  with  interest  at  the  legal  rate  from  the  20th  De- 
cember, 1925,  together  with  the  costs  of  the  action. 
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Fraudulent  Conveyance — Action  by  Judgment  Creditor  to  Set  aside 
Conveyance  by  Husband  to  Wife — 13  Eliz.  ch.  5 — Status  of  Plaintiff 
— Security  for  Claim  on  which  Judgment  Founded — Insufficiency — 
“ Creditor  or  Person  Defrauded ” — Plaintiff  not  Suing  on  Behalf  of 
all  Creditors  and  not  Having  Lien  by  Virtue  of  Execution  in 
Sheriff’s  Hands — Amendment  to  be  Made  if  Necessary — Laches — 
Legal  Claim — Evidence — Prevenient  Agreement  for  Conveyance — 
Depositions  of  Defendant  on  Examination  for  Discovery — Presump- 
tion from  Relationship  — Suspicious  Circumstances  — Failure  to 
Shew  Want  of  Consideration  or  Fraudulent  Intent — Appeal — Re- 
versal of  Findings  of  Trial  Judge. 


The  plaintiff,  suing  in  her  own  right  and  for  her  own  benefit,  and  not 
on  behalf  of  other  creditors,  brought  this  action  for  a declaration 
that  a conveyance  of  land  made  by  W.  in  1915  to  the  defendant,  W.’s 
wife,  was  fraudulent  and  void  as  against  her  (the  plaintiff).  She  re- 
covered judgment  against  W.,  in  1922,  in  an  action  upon  a covenant 
contained  in  a mortgage-deed.  Her  mortgage  was  a second  mortgage ; 
the  first  mortgagee  foreclosed  in  1917;  and  the  plaintiff  thus  lost  the  se- 
curity of  the  mortgaged  land,  and  had  resort  to  the  covenant  of  W.,  the 
mortgagor.  It  was  contended  for  the  defendant  that  the  mortgaged 
land  was,  at  the  time  when  the  impeached  conveyance  was  made, 
sufficient  security  for  the  amount  of  the  plaintiff’s  claim  against  it, 
and  therefore  that  the  plaintiff  was  not  a creditor  or  other  person 
defrauded  within  the  meaning  of  the  statute  of  Elizabeth:  — 


Held,  that  the  evidence  did  not  establish  that  the  mortgaged  premises 
were,  in  1915  and  1917,  ample  security  for  the  plaintiff’s  claim  under 
her  mortgage. 

(2)  That  a judgment  creditor  may  in  his  own  name  maintain  an  action 
to  set  aside  a conveyance  as  fraudulent  and  void,  without  having  a 
lien  by  virtue  of  an  execution  in  the  hands  of  the  sheriff. 

Reese  River  Silver  Mining  Co.  v.  Atwell  (1869),  L.R.  7 Eq.  347,  Longe- 
way  v.  Mitchell  (1870),  17  Gr.  190,  and  Shephard  v.  Shephard  (1925), 


56  O.L.R.  555,  followed. 

If  it  were  otherwise,  the  plaintiff  should  be  allowed  to  amend  by  claim- 
ing on  behalf  of  herself  and  all  other  creditors. 

(3)  That  the  plaintiff  was  suing  to  enforce  a legal  rather  than i an 
equitable  claim;  and  mere  laches  and  delay  could  not  bar  her  lega 


IlgUX. 

In  re  Maddever  (1883),  27  Ch.  D.  523,  followed. 

(4)  That  the  conveyance  was  made  when  W.  was  in  embarrassed  cir- 
cumstances, and,  being  made  to  a near  relative  and  in  suspicious  cir- 
■ stances,  the  burden  of  explaining  and  justifying  the  transaction  was 
upon  the  defendant  ( Koop  v.  Smith  (1915),  51  Can.  S.C.R.  554); 
and,  if  no  explanation  had  been  forthcoming,  want  of  consideration 
and  fraud  might  have  been  inferred;  but  here  the  plaintiff  put  in  as 
part  of  her  case  the  defendant’s  examination  for  discovery,  in  which 
she  deposed  that  the  conveyance  was  made  in  pursuance  of  a prior 
agreement  negotiated  by  her  solicitor,  for  valuable  considerations 
set  out  in  the  agreement,  which  was  also  produced;  and  the  defend- 
ant was  thereby  relieved  from  giving  evidence  in  explanation  or 
corroboration. 
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And  the  plaintiff  had  failed  to  adduce  evidence  on  which  the  Court 
could  reasonably  and  fairly  find,  presume,  or  infer  want  of  valuable 

Brown 

V. 

Weil. 

consideration  or  fraudulent  intent. 

The  judgment  of  the  trial  Judge  was  reversed  and  the  action  dismissed. 

An  appeal  by  the  defendant  from  the  judgment  of  Lennox,  J., 
at  the  trial  (11th  March,  1927),  in  favour  of  the  plaintiff,  a judg- 
ment creditor  of  Julius  Weil,  declaring  void  as  against  the  plain- 
tiff a conveyance  of  land  dated  the  20th  September,  1915,  made 
by  Julius  Weil  to  the  defendant,  his  wife. 

The  plaintiff’s  judgment  against  Julius  Weil  was  entered  in 
September,  1922,  and  was  based  on  a covenant  contained  in  a second 
mortgage  made  in  1912;  the.  mortgage  arose  out  of  a sale  of  two 
houses  by  the  plaintiff  to  Julius  Weil  in  1912,  for  $5,800,  part  of 
the  purchase-price  being  represented  by  a second  mortgage  upon 
each  house  for  $1,250.  The  first  mortgagee  foreclosed  in  1917, 
and  the  plaintiff  thus  lost  her  security  about  two  years  after  the 
making  of  the  conveyance  attacked  in  this  action. 

May  9 and  10.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

I.  F.  Hellmuth , K.C.,  and  C.  B.  Henderson f for  the  appellant, 
argued  that,  although  the  learned  trial  Judge  did*  not  believe  the 
evidence  of  the  wife,  he  was  not  entitled  to  impute  to  her,  for  that 
reason  alone  and  without  further  evidence  in  support,  knowledge 
on  her  part  of  her  husband’s  intention  to  defraud  his  creditors. 
The  only  debt  proved  against  the  husband — a judgment  obtained 
on  a covenant  in  a mortgage — was  not  a debt  at  the  time  of  the 
transfer  of  the  land  to  the  wife,  because  the  value  of  the  property 
was  far  in  excess  of  the  amount  of  the  mortgage,  so  that  the  mort- 
gagee could  not  be  called  a creditor  within  the  statute  of  Elizabeth. 
Reference  to  Webb  v.  Hamilton  (1907),  10  O.W.R.  192;  Crombie 
v.  Young  (1895),  26  O.R.  194;  Sun  Life  Assurance  Co.  v.  Elliott 
(1900),  31  Can.  S.C.R.  91;  Watkins  v.  Bertrand  (1926),  30 
O.W.N.’  396;  Shephard  v.  Shephard  (1925),  56  O.L.R.  555;  Gur- 
ofski  y.  Harris  (1896),  27  O.R.  201.  The  plaintiff  has  no  lien 
upon  the  property,  and  no  status  to  maintain  the  action  on  behalf 
of  herself  alone.  Her  laches  is  also  a bar.  There  was  no  evidence 
of  fraudulent  intent. 

IF.  T.  J.  Lee,  for  the  plaintiff,  respondent,  contended  that  the 
fact  that  the  husband,  after  the  agreement,  still  managed  the 
property  and  on  one  occasion  at  least  signed  an  offer  of  sale,  not  as 
the  agent  of  his  wife  but  in  his  own  name,  was  a suspicious  cir- 
cumstance. At  the  time  of  the  conveyance  attacked,  the  husband 
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was  insolvent,  and  there  was  no  evidence  at  the  trial  to  prove 
otherwise.  Even  if  the  husband  were  solvent  at  the  time  of  the 
transfer,  if  he  denuded  himself  of  all  his  property  and  all  means 
of  satisfying  his  debts,  the  transaction  would  then  come  within 
the  statute  13  Eliz.  ch.  5.  Where  the  defendant  is  in  court  and 
does  not  give  evidence  the  trial  Judge  is  entitled  to  draw  every 
reasonable  presumption  against  him.  The  plaintiff  made  out  a 
prima  facie  case  when  she  disclosed  suspicious  circumstances.  The 
onus  was  then  shifted  to  the  defence  to  shew  that  there  was  no 
intent  to  defeat  creditors.  Reference  to  Freeman  v.  Pope  (1870), 
L.R.  5 Ch.  538;  Miller  v.  McCuaig  (1899),  13  Man.  R.  220;  Koop 
v.  Smith  (1915),  51  Can.  S.C.R.  554,  25  D.L.R.  355;  McGuwe  v. 
Ottawa  Wine  Vaults  Co.  (1913),  48  Can.  S.C.R.  44;  Fillips  v. 
Porter  (1916),  26  D.L.R.  326;  Enfield  Realty  Co.  v.  Peterson, 
[1926]  2 D.L.R.  1005;  Edmunds  v.  Edmunds,  [1904]  P.  362; 
Anderson  v.  Bradley  (1921),  20  O.W.N.  13;  Hawley  v.  Hand 
(1921),  50  O.L.R.  444. 

Hellmuth,  K.C.,  in  reply,  argued  that  where  an  examination 
for  discovery  is  put  in,  the  admissions  contained  therein  cannot 
be  used  without  the  qualifications  which  attach  thereto,  and  that 
if  the  examination  is  looked  at  in  this  way  there  are  no  suspicious 
circumstances,  because  the  defendant  offered  a perfectly  satisfac- 
tory explanation  of  the  transaction  between  herself  and  her  hus- 
band. The  husband  must  be  before  the  court  if  the  transaction 
is  set  aside,  because  there  was  consideration  which  passed  to  him 
and  with  regard  to  which  he  would  be  prejudiced.  Reference 
to  Capital  Trust  Corporation  v.  Fowler  (1921),  50  O.L.R.  48; 
Taylor  v.  Davies  (1917),  41  O.L.R.  403,  at  pp.  465  and  469. 

July  4.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A. : — Appeal  by  the  defendant  from  a judgment  of  Lennox,  J., 
setting  aside  and  declaring  void  as  against  the  plaintiff,  a judg- 
ment creditor  of  Julius  Weil,  a conveyance  dated  the  20th  Sep- 
tember, 1915,  made  by  Julius  Weil  to  his  wife,  the  defendant  in 
this  action. 

The  grounds  of  appeal  urged  by  counsel  for  the  appellant  are 

1.  That  the  judgment  obtained  by  the  plaintiff  against  Julius 
Weil  is  based  on  a covenant  in  a mortgage,  and  the  evidence 
disclosed  that  at  the  time  the  conveyance  here  attacked  was  made 
the  mortgaged  premises  were  ample  security  for  the  plaintiff’s 
mortgage,  and  that  consequently  the  plaintiff  has  not  the  status  to 
maintain  this  action. 

2.  That,'  because  the  plaintiff  has  not  an  execution  in  the  hands 
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of  the  sheriff  of  the  county  in  which  are  situate  the  lands  conveyed 
in  the  conveyance  attacked,  she  has  not  a lien  on  the  property, 
and,  having  no  lien,  is  without  the  status  required  to  maintain  an 
action,  except  for  the  benefit  of  all  creditors. 

3.  That  the  plaintiff’s  cause  of  action  is  barred  by  laches. 

4.  That  the  evidence  does  not  justify  a finding  of  want  of 
valuable  consideration  or  of  fraudulent  intent. 

The  plaintiff  is  a judgment  creditor  of  Julius  Weil  by  a judg- 
ment dated  September,  1922,  based  on  a covenant  contained  in  a 
second  mortgage  made  in  1912.  The  mortgage  arose  out  of  a 
sale  by  the  plaintiff  to  Julius  Weil,  in  1912,  of  two  houses  in  the 
city  of  Toronto.  The  purchase-price  was  $5,800,  payable  thus: — 


Assume  a first  mortgage  of $1,300 

Give  second  mortgages  of  $1,250  on  each  house. . 2,500 

Cash  on  completion  of  sale  ....•• . 2,000 


$5,800 

The  evidence  disclosed  that  both  the  first  and  second  mortgages 
fell  into  arrear;  that  the  first  mortgagee  foreclosed  in  1917;  and 
that  thus  the  plaintiff  lost  her  security  about  two  years  after  the 
making  of  the  conveyance  herein  attacked.  The  plaintiff  did  not  offer 
any  evidence  of  the  value  of  the  land  at  the  time  of  the  foreclosure, 
or  at  the  time  of  the  alleged  fraudulent  conveyance.  The  defend- 
ant called  a real  estate  agent  named  McConkey,  who  testified  that, 
in  his  opinion,  the  property  was  at  the  time  of  making  the  convey- 
ance good  security  for  the  plaintiff’s  claim  against  it.  The  defend- 
ant argues  that  in  these  circumstances  we  should,  on  the  authority 
of  Crombie  v.  Young , 26  O.R.  1'94.  considered  in  Sun  Life  Assur- 
ance Co.  v.  Elliot , 31  Can.  S.C.R.  91,  hold  that  the  plaintiff  is  not 
a creditor  or  other  person  defrauded  within  the  meaning  of  13  Eliz. 
ch.  5. 

The  learned  trial  Judge  considered  McConkey’s  evidence  of  lit- 
tle or  no  value,  and,  though  the  agreement  of  sale  furnishes  evidence 
that  would  go  to  indicate  that  the  mortgaged  property  had  a much 
higher  value  than  the  amount  secured  by  the  first  mortgage,  yet, 
in  view  of  war  conditions  which  existed  in  1915  and  1917,  I am  not 
satisfied  that  the  evidence  is  such  as  enables  us  to  find  that  the 
mortgaged  premises  were,  in  these  years,  ample  security  for  the 
plaintiff’s  mortgages. 

That  brings  me  to  the  appellant’s  second  point.  The  plaintiff 
sues  in  her  own  right  and  for  her  own  benefit,  and  not  on  behalf  of 
herself  and  all  other  creditors,  and  the  appellant  contends  that  in 
ordeT  to  maintain  such  an  action  it  is  necessary  for  the  plaintiff 
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to  have  a lien  on  the  property  which  it  is  sought  to  make  available 
to  satisfy  her  judgment,  and  that,  not  having  an  execution  in  the 
hands  of  the  sheriff  she  has  no  lien. 

A consideration  of  Reese  River  Silver  Mining  Co.  v.  Atwell 
(1869),  L.R.  7 Eq.  347,  Longeway  v.  Mitchell  (1870),  17  Gr.  190, 
and  Shephard  v.  Shephard,  56  O.L.R.  555,  has  led  me  to  the  con- 
clusion that  a judgment  creditor  may  in  his  own  name  maintain  an 
action  to  set  aside  as  fraudulent  and  void  a conveyance,  without 
having  a lien  by  way  of  execution  in  the  hands  of  the  sheriff; 
if  I be  mistaken  in  this  view,  and  the  form  of  ,the  action  is 
the  only  thing  standing  in  the  way  of  the  plaintiff’s  success,  the 
Court  should  and  would  allow  her  to  amend  by  claiming  on  behalf 
of  herself  and  all  other  creditors. 

That  brings  me  to  the  appellant’s  third  point.  This  action 
was  commenced  on  the  21st  November,  1925,  or  more  than  ten  years 
after  the  making  of  the  conveyance  impeached,  and  counsel  for  the 
defendant  contends  that  after  such  delay  and  after  the  defendant 
has  improved,  and  by  care  and  expenditures  materially  increased 
the  value  of,  the  lands,  it  would  be  unfair  and  inequitable  to  give  the 
plaintiff  the  fruits  of  the  defendant’s  labour,  care,  and  expenditures, 
and  she  is  barred  by  laches. 

I am  of  opinion  that  the  plaintiff  has  been  guilty  of  laches  and 
delay,  and  that  such  laches  and  delay  may  and  should  be  taken  into 
consideration  in  reaching  a conclusion  as  to  the  satisfactory  nature 
of  the  evidence  tendered  by  the  defendant  to  establish  considera- 
tion, and  to  explain  why  the  conveyance  was  made,  but  that  the  case 
of  In  re  Maddever  (1883),  27  Ch.D.  523,  establishes  that  a plaintiff, 
suing  to  set  aside  a conveyance  as  fraudulent  under  13  Eliz.  ch.  5, 
comes  into  court  to*  enforce  a 'legal  rather  than  an  equitable  claim, 
and  that  mere  laches  and  delay  cannot  be  relied  upon  to  bar  a legal 
right. 

That  brings  me  to  the  appellant’s  fourth  and  last  proposition, 
which  is  that  the  learned  trial  Judge  was  not,  on  the  evidence, 
justified  in  finding  lack  of  consideration  and  fraud.  A careful 
consideration  of  the  evidence  and  exhibits  has  satisfied  me  that  the 
plaintiff  has  established  that  the  conveyance  was  made  when  Julius 
Weil  was  in  embarrassed  circumstances,  and  consequently  that  the 
conveyance  was  one  coming  within  the  rule  of  evidence  established 
by  such  cases  as  Koop  v.  Smith,  51  Can.  S.C.R.  554,  which  requires 
that,  where  the  Conveyance  attacked  is  made  to  a near  relative  under 
suspicious  circumstances,  the  burden  of  giving  evidence  to  explain 
and  justify  the  transaction  is  upon  the  defendant,  and  that  if,  in 
this  case,  llo  explanation  had  been  forthcoming,  it  would  have  been 
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open  to  the  learned  trial  J ndge  to  have  inferred  want  of  considera- 
tion and  fraud.  See  Barker  y.  Furlong , [1891]  2 Ch.  172,  184; 
Miller  v.  McCuaig,  13  Man.  R.  220.  But  where,  as  was  done 
here,  the  plaintiff  elects  to  put  in  as  part  of  her  case  the  defendant’s 
examination  for  discovery  in  which  the  defendant  deposes  that  the 
conveyance  was  made  in  pursuance  of  a prior  agreement  negotiated 
by  her  solicitor,  for  valuable  considerations  set  out  in  the  agree- 
ment, which  is  also  produced  and  put  in  as  part  of  the  plaintiff’s 
case,  I incline  to  the  view  that  the  learned  trial  Judge  had  a dif- 
ferent task  than  would  have  been  imposed  upon  him  had  this  exam- 
ination for  discovery  not  been  put  in,  for  I am  of  the  opinion  that 
the  course  adopted  deprived  the  plaintiff  of  the  benefit  of  the  rules 
set  out  in  Koop  v.  Smith  and  in  Barker  y.  Furlong f supra j,  and 
relieved  the  defendant  from  giving  evidence  to  explain,  or  corrob- 
orative evidence.  See  Capital  Trust  Corporation  v.  Fowler , 50 
O.L.R.  48. 

I am  also  of  opinion  that,  in  the  circumstances  of  this  case,  the 
task  of  the  learned  J udge  and  our  task  is  to  determine : Are  there 
before  the  Court  facts  and  circumstances  that  enabled  and  entitled 
the  learned  trial  Judge  to  discredit  entirely  the  story  of  the  defend- 
ant and  the  evidence  of  the  witness  Flett,  and  thus  dispose  of  the 
case  on  the  rule  that  where  no  evidence  has  been  offered  by  the 
person  supporting  the  conveyance,  lack  of  consideration  and  fraud 
may  be  presumed  ? 

As  I read  Flett’s  testimony,  there  is  nothing  in  it  to  suggest 
that  his  demeanour  and  manner  of  giving  evidence  was  not  all  that 
could  be  desired,  and  there  is  nothing  in  the  opinion  of  the  trial 
Judge  to  suggest  that  he  discredited  him  because  of  his  demeanour. 
The  learned  trial  Judge  seems  to  have  discredited  Flett  because  he 
deposed  that  his  client,  the  defendant,  had  told  him  that  “her 
husband  had  been  unfaithful  to  her,  and  had  been  running  around 
with  other  women,”  and  the  defendant  had  not,  on  her  examina- 
tion put  in,  stated  that  as  one  of  the  reasons  why  she  had  separat- 
ed from  her  husband,  and  made  a demand  upon  him  for  the  pay- 
ment of  the  moneys  she  said  he  owed  her.  I cannot  find  that  a 
question  was  put  to  her  on  her  examination  that  required  her  to 
disclose  this  fact  .and  I would  not  blame  her  for  not  volunteering 
such  a statement.  The  defendant  was  not  called  as  a witness,  and 
the  learned  trial  Judge  appears  to  have  discredited  the  story  told 
by  her  on  her  examination  for  discovery  because  he  seems  to  think 
her  examination  was  unsatisfactory,  her  answers  incomplete,  and 
her  story  unbelievable.  It  is  not,  I think,  to  be  overlooked  that 
the  transaction  took  place  many  years  ago ; that  the  defendant  is  a 
foreigner,  apparently  not  highly  educated ; that  she  gave  lier  evi- 
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dence  on  examination  for  discovery  through  an  interpreter;  that 
on  her  examination  she  told  how  she  acquired  and  where  she  had 
banked  her  money  or  some  of  the  money  she  claims  to  have  lent  to 
her  husband;  and  that,  although  this  information  was  given  to  the 
plaintiff  some  time  prior  to  the  trial,  no  attempt  was  made  to  check 
up  or  contradict  her  story,  nor  do  I think  it  strange  that  this 
defendant,  who  has  apparently  been  living  with  her  husband  for 
many  years  since  the  separation  she  deposed  to,  did  not  volunteer 
on  her  examination  the  statement  that  her  husband  had  been  at 
one  time  unfaithful,  nor  do  I think  the  fact  that  she  did  not 
volunteer  such  a charge  establishes  that  such  was  not  the  fact,  or 
that  she  did  not  make  such  a charge  as  that  to  Mr.  Flett,  and  that 
he  did  not  believe  it.  Mr.  Flett  is  a member  of  the  Bar  apparently 
in  good  standing.  It  is  not  suggested  that  he  is  connected  in  any 
way  with  the  defendant’s  family  or  has  any  reason  to  tell  what  he 
knew  to  be  untrue,  or  that  his  recollection  of  what  was  told  to  him 
was  faulty.  In  these  circumstances  I would  hesitate,  and  I think 
we  should  hesitate,  to  find,  as  the  trial  Judge  seems  to  have  found, 
that  Mr.  Flett’s  statement  in  this  respect  was  an  afterthought,  and 
in  effect  that  this  apparently  respectable  witness  was  knowingly 
manufacturing  and  giving  false  testimony  for  the  purpose  of  sup- 
porting a fraudulent  scheme  entered  into  between  parties  to  whom 
he  was  not  obligated  or  related.  With  deference,  I incline  to  the 
view  that  such  a finding  should  not  and  cannot  be  made  on  mere 
suspicion.  My  own  opinion  is  that  Flett’s  story  is  reasonable  and 
truthful,  and  should  have  been  accepted  as  such.  However,  his  evi- 
dence does  not  prove  that  what  he  says  the  defendant  told  him  was 
true,  and  the  question  remains:  Can  and  should  we,  having  in 

mind  Flett’s  evidence,  discredit  and  disregard  the  statements  made 
by  the  defendant  on  her  examination  for  discovery,  simply  because 
some  of  her  answers  are  unsatisfactory,  in  that  she  answered  “ I 
don’t  know  ” to  many  questions,  most  of  which  seem  to  me  not  very 
relevant  to  the  issue? 

On  a careful  study  of  the  whole  evidence  in  the  light  of  the 
arguments  and  the  authorities,  I am  of  opinion  that  the  plaintiff 
has  failed  to  put  before  the  Court  evidence  on  which  the  Court  may 
reasonably  and  fairly  find,  presume,  or  infer  want  of  valuable  con- 
sideration or  fraudulent  intent,  and  that  in  these  circumstances, 
and  for  these  reasons,  the  appeal  should  be  allowed  and  the  action 
dismissed,  both  with  costs. 
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Sentinel-Review  Co.  Ltd.  v.  Robinson. 


July  4. 

Libel — Newspaper — Notice  of  Action — Service  on  Defendants  before 
Action — Notice  not  Given  in  Name  of  Company  which  subsequently 
Brought  Action  — Fatal  Defect  — Pleading  — Service  of  Notice 
APerred  in  Statement  of  Claim — Whether  Necessary  for  Defend- 
ants Specially  to  Allege  Defect — Rules  142-146 — Findings  of  Jury — 
Excessive  Damages — New  Trial. 

In  an  action  by  an  incorporated  company,  the  owner  and  publisher  of 
a newspaper  called  the  Sentinel-Review,  against  the  proprietor  of  a 
newspaper  called  the  Evening  Telegram,  for  libel,  it  appeared  that 
a notice  purporting  to  be  the  notice  required  by  sec.  8 of  the  Libel 
and  Slander  Act  was  served  upon  the  defendants  before  action;  it  was 
not  signed  nor  did  it  purport  to  be  given  by  the  plaintiff  company,  but 
was  in  the  name  of  the  plaintiff  company’s  newspaper,  which  could 
not  be  a plaintiff.  The  plaintiff  company  in  its  statement  of  claim 
alleged  that  the  proper  notice  had  been  given,  and  the  defendants 
did  not  plead  the  want  or  insufficiency  of  the  notice.  Section  15  of 
the  Act  requires  the  “ address  of  publication  ” of  a newspaper  to  be 
stated  in  a particular  place  in  every  issue  of  the  newspaper:  — 

Held,  that  sec.  15  was  sufficiently  complied  with  by  the  printing  in  each 
issue  of  the  Evening  Telegram,  in  the  exact  place  designated  by  the 
statute,  of  an  address,  without  an  averment  that  that  address  was 
the  place  of  publication. 

Held,  also  (Magee,  J.A.,  dissenting),  that  it  was  not  necessary  for  the 
defendants  to  plead  the  want  or  insufficiency  of  the  statutory  notice 
— the  issue  of  fact  was  proffered  by  the  plaintiff  company’s  pleading, 
and,  not  being  admitted,  remained  to  be  determined  by  the  Court. 

And  held,  that,  no  proper  notice  having  been  given,  the  action  did  not 
lie. 

The  rule  stated  in  such  cases  as  Metropolitan  Bank  v.  Pooley  (1885), 
10  App.  Cas.  210,  applied. 

Per  Magee,  J.A. : — It  was  incumbent  upon  the  defendants  to  have  raised 
specially,  by  their  statement  of  defence,  their  objection  to  the  notice; 
and,  not  having  done  so,  they  were  not  entitled  to  avail  themselves 
of  any  defect  in  it  or  the  absence  of  a notice  if  the  one  given  be  treat- 
ed as  a nullity. 

Rules  142-146  considered. 

Semble,  per  Mulock,  C.J.O.,  and  Hodgins,  J.A.  (Magee,  J.A.,  contra), 
that  the  damages  assessed  by  the  jury  ($6,000)  were  excessive. 

The  jury  should  have  confined  the  damages  to  compensation  for  such 
injury  to  the  reputation  of  the  plaintiff  company  (also  the  owner  of  a 
newspaper)  in  so  far  as  its  newspaper  was  affected  in  regard  to  its 
property,  circulation,  or  otherwise,  as  might  fairly  flow  from  such  a 
libel  as  had  been  found,  in  all  the  circumstances  disclosed. 

The  Court  may  order  a new  trial  where  the  jury  have  misapplied  an 
accurate  definition  of  the  measure  of  damages  and  adopted  a wrong 
measure,  although  not  in  a position  to  say  that  the  mere  quantum  of 
excess  is  so  large  that  no  reasonable  jury  could  have  arrived  at  such 
an  amount. 

Johnston  v.  Great  Western  Railway  Co..  [1904]  2 K.B.  250,  256,  applied. 

An  appeal  by  the  defendants,  the  proprietors  of  the  Evening 
Telegram  newspaper,  from  the  judgment  of  Logie,  J.,  upon  the 
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findings  of  a jury  at  the  trial  at  Woodstock,  in  favour  of  the  plain- 
tiff company  for  the  recovery  of  $6,000  damages  in  an  action  of 
libel. 

The  plaintiff  company  was  the  proprietor  of  a newspaper  called 
the  " Sentinel-Review and  its  complaint  was  that  certain  edi- 
torial articles  published  in  the  defendants’  newspaper  in  effect 
accused  the  plaintiff  company  of  hypocrisy  in  the  policy  pursued 
by  it  in  its  conduct  of  its  newspaper. 

The  facts  and  the  findings  of  the  jury  are  set  out  in  the  judg- 
ments, infra. 


April  13  and  14.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Okde,  and  Smith,  JJ.A. 

W.  N.  Tilley , K.C.,  and  James  Parker , for  the  appellants, 
argued  that  there  was  no  proper  notice  given  by  the  plaintiff  com- 
pany, as  required  by  the  Libel  and  Slander  Act,  R.S.O.  1914;  eh. 
71,  sec.  8.*  It  is  essential  that  the  notice  should  shew  who  is  the 
person  libelled  and  that  it  be  given  by  the  person  who  becomes 
plaintiff  in  the  action.  The  notice  given  in  this  case  contained 
neither  a correct  description  of  the  newspaper  nor  of  the  plaintiff 
in  the  action.  The  notice  was  such  as  to  mislead  the  defendants  as 
to  the  identity  of  the  real  complainant  and  to  place  them  in  a 
dilemma  in  which  they  should  not  have  been  placed.  Reference 
to  Bwrwell  v.  London  Free  Press  Printing  Co.  (1895),  27  O.R.  6; 
Benner  v.  Mail  Printing  Co.  (1911),  24  O.L.R.  507;  Dingle  V. 
World  Newspaper  Co.  (1918)?  43  O.L.R.  218,  57  Can.  S.C.R.  573; 
Pohlman  v.  Herald  Printing  Co.  of  Hamilton  Ltd.  (1919),  45 
O.L.R.  291.  The  learned  trial  Judge  in  his  charge  to  the  jury 
failed  to  give  them  an  adequate  summary  of  the  law  to  enable 

*8. — (1)  No  action  for  libel  contained  in  a newspaper  shall  lie 
unless  the  plaintiff  has,  within  six  weeks  after  the  publication  thereof 
has  come  to  his  notice  or  knowledge,  given  to  the  defendant  notice  in 
writing,  specifying  the  statement  complained  of,  which  shall  be  served 
in  the  same  manner  as  a statement  of  claim  or  by  delivering  the  notice 
to  a grown  up  person  at  the  place  of  business  of  the  defendant. 

(2)  The  plaintiff  shall  recover  only  actual  damages  if  it  appears 
on  the  trial 

(a)  that  the  alleged  libel  was  published  in  good  faith, 

(b)  that  there  was  reasonable  ground  to  believe  that  the  publica- 
tion thereof  was  for  the  public  benefit, 

(c)  that  it  did  not  involve  a criminal  charge, 

(d)  that  the  publication  took  place  in  mistake  or  misapprehension 
of  the  facts,  and 

(e)  that  a full  and  fair  retractation  of  any  statement  therein  alleg- 
ed to  be  erroneous  was  published  either  in  the  next  regular  issue  of  the 
newspaper,  or  in  any  regular  issue  thereof  published  within  three  days 
after  the  receipt  of  such  notice,  and  was  so  published  in  as  conspicuous 
a place  and  type  as  was  the  alleged  libel. 
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App.  Div.  them  to  deal  with  the  facts  of  the  case.  He  gave  them  merely  a 
1927.  general  statement  of  the  law  -of  libel,  and  there  was  no  adequate 

' direction  as  to  when  an  incorporated  company  may  maintain  an 

Review  Co.  action  for  libel  and  what  it  is  necessary  to  prove.  The  jury  was 
Ltd*  not  instructed  that  the  libel  had  the  smallest  possible  compass; 

Robinson,  that  its  effect  was  limited  to  those  persons  who  did  not  know  that 

the  newspaper  was  an  incorporated  company  and  that  Mr.  Taylor 
was  not  the  proprietor.  The  libel  was  not  a libel  upon  the  news- 
paper or  the  plaintiff  company.  It  did  not  touch  the  enterprise 
or  the  business  of  the  company,  and  therefore  the  case  should  have 
been  withdrawn  from  the  jury.  The  amount  allowed  for  damages 
was  excessive. 

D.  L.  McCarthy , K.C.,  for  the  plaintiff  company,  respondent, 
contended  that  the  question  was,  who  did  the  public  think  was 
referred  to  by  the  words  “ Sentinel-Review  ” — was  it  Mr.  Taylor 
or  the  publishing  company?  The  fact  that  the  newspaper  was 
known  as  the  Sentinel-Review , as  disclosed  by  the  evidence,  was 
sufficient  to  support  the  finding  of  the  jury.  The  test  is,  to  whom 
in  the  opinion  of  the  jury  would  reasonable  people  be  taken  to 
understand  the  articles  to  refer  ? And  the  finding  of  the  jury  as  to 
identity  in  favour  of  the  plaintiff  company  should  stand.  The 
objections  to  the  learned  Judge’s  charge  were  not  taken  at  the 
trial,  and  the  rule  is  clear  that  in  cases  of  nondirection  counsel 
must  make  his  objection  at  the  trial  and  cannot  afterwards  apply 
for  a new  trial  on  that  ground.  With  regard  to  the  complaint 
that  the  trial  Judge  did  not  explain  to  the  jury  fully  the  position 
of  the  plaintiff  company  as  distinguished  from  a private  person, 
the  law  is  the  same,  but  the  application  is  necessarily  different. 
The  articles  complained  of  were  editorials.  There  was  no  par- 
ticular statement  of  fact  that  was  libellous.  It  was  the  innuendo 
of  the  editorial  taken  as  a whole  that  was  complained  of.  It  would 
be  justifiable  to  ask  the  jury  to  find,  even  if  no  evidence  were  put 
in,  that  the  articles  referred  to  the  plaintiff  company.  Reference 
to  Gatley  on  Libel  and  Slander,  p.  709 ; Nevill  v.  Fine  Art  and 
General  Insurance  Co.,  [1897]  A.C.  68,  at  p.  76. 

Tilley,  K.C.,  in  reply,  referred  to  Scown  v.  Herald  Publishing 
Co.  (1918),  56  Can.  S.C.R.  305,  as  to  the  precision  with  which 
the  notice  under  sec.  8 should  be  given.  The  Rules  do  not  require 
a plea  to  every  issue  raised,  and  Rule  144  provides  that  the  silence 
of  a pleading  shall  not  be  construed  as  an  admission  of  the  truth 
of  the  allegation ; and  a specific  denial  of  a condition  precedent 
alleged  by  the- plaintiff  is  not  necessary  on  the  part  of  the  defend- 
ant. 
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July  4.  Hodgins,  J.A. : — This  is  an  appeal  by  the  defendants 
in  an  action'  for  libel  contained  in  the  Evening  Telegram , pub- 
lished at  Toronto,  the  plaintiffs  being  the  Sentinel-Review  Com- 
pany Limited,  owners  of  the  Sentinel-Review,  published  at  Wood- 
stock.  One  W.  J.  Taylor  is  and  has  been  for  many  years  the 
president,  manager,  and  treasurer  of  the  plaintiff  company,  and 
lives  in  Woodstock. 

Three  editorials  in  the  Telegram  are  complained  of.  They 
refer  to  the  fact  that  the  Sentinel-Review  had  actively  supported 
the  cause  of  the  Ontario  Temperance  Act  and  prohibition  when 
Mr.  N.  W.  Rowell,  K.C.,  was  a candidate  for  the  Ontario  Legis- 
lature for  North  Oxford,  in  which  Woodstock  is  situated.  This 
occurred  in  the  year  1914.  They  also  related  that  subsequently, 
and  in  the  year  1921,  burglars  broke  into  the  cellar  of  the  private 
house  of  Mr.  Taylor,  and  removed  the  liquor  contained  therein. 

These  two  matters  were  the  subject  of  all  three  editorials,  which 
appeared  in  August,  1926,  and  the  language  used  therein,  de- 
scribed by  the  defendants’  counsel  at  the  trial  as  humorous  or  as 
being  so  intended,  forms  the  subject  of  the  action.  They  referred 
to  Mr.  Taylor  and  to  the  Sentinel-Review,  and  are  said  to  involve 
and  affect  the  plaintiff  company. 

The  case  at  the  trial  really  turned  upon  whether  the  libel  was 
one  upon  Mr.  Taylor  personally  or  was  an  attack  on  the  news- 
paper, and  through  it  on  the  plaintiffs,  as  charging  them  with 
inconsistency  of  attitude — in  short,  with  hypocrisy  in  supporting 
prohibition  while  they  possessed  a stock  of  liquor  for  private  con- 
sumption. It  was  not  argued  before  us  that  a breach  of  the 
Ontario  Temperance  Act  was  not  a crime,  and  that  the  libel  did  not 
involve  a criminal  charge.  Nor  was  it  set  up  that  damage  to  the 
plaintiffs’  business  was  the  gist  of  the  action,  and  therefore  must 
be  proved  to  have  actually  occurred.  Consequently  I have  not 
considered  either  of  these  questions. 

The  learned  Judge,  in  charging  the  jury,  said: — 

“ Hypocrisy  ...  is  the  real  charge,  and  hypocrisy,  if  in 
writing,  may  be  considered  libellous  by  a jury.” 

He  then  pointed  out,  on  the  authority  of  a case  mentioned  by 
him,  that  a charge  that  the  influence  of  a paper  had  been  sold 
would  be  injurious  to  the  business  of  the  company  which  published 
the  paper,  and  proceeded : — 

“ And  so  you  see  it  is  possible  for  a company  to  sue  and  to  be 
6ued,  and  a newspaper  company  at  that.  But  it  is  said  that  the 
words  published  do  not  mean  the  plaintiff  company  at  all,  but 
that  they  mean  one  W.  J.  Taylor  and  are  synonymous  with  W.  J. 

5 — 61  O.L.R. 
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Taylor.  With  regard  to  the  identity  of  the  person  defamed,  that 
is  a question  solely  for  you.  To  succeed  in  an  action  of  libel  or 
slander  the  plaintiff  must  . . . identify  himself  as  the  person 
defamed.  . . . It  is  not  necessary  that  the  plaintiff  should  be 
actually  referred  to  by  name,  provided  that  the  words  complained 
of  would  be  understood  by  reasonable  people  to  refer  to  the  plain- 
tiff, and  this  is  the  test  in  every  case.  . . . 

“ I admitted  evidence  which  was  in  favour  of  the  defence  in 
this  case,  and  part  of  their  defence,  that  Mr.  Taylor’s  cellar  had 
been  robbed,  and  that  that  was  a surrounding  circumstance  al- 
though it  took  place  in  1921,  which  might  cause  people  to  think 
that  the  Sentinel-Review  when  named  in  these  articles  was  W.  J. 
Taylor;  the  question  of  identity  is  for  you.  Do  you  think  that 
the  evidence  which  is  before  you  has  proved  that?  Would  the 
ordinary  man,  when  the  Sentinel-Review  is  named,  consider  that 
that  was  the  same  person  as  Mr.  Taylor  or  would  they  differ- 
entiate ? . . . 

“ That  is  the  defence  : that  they  were  not  libelling  the  Sentinel- 
Review  at  all,  that  they  were  poking  a joke  at  its  editor,  and  that 
anybody  who  read  that,  even  though  he  was  an  ordinary  man, 
would  naturally  not  think  of  the  Sentinel-Review  at  all,  but  think 
of  Mr.  Taylor.” 

The  jury  found  for  the  plaintiffs  and  stated  in  answer  to  ques- 
tions submitted  by  the  trial  Judge  that: — 

(1)  The  words  complained  of  would  bo  understood  by  reason- 
able people  to  refer  to  the  plaintiff  company  and  not  Mr.  Taylor. 

(2)  That  the  statements  were  partly  of  fact  and  partly  of 
opinion. 

(3)  That,  so  far  as  they  were  expressions  of  fact,  they  were 
not  true. 

(4)  That,  so  far  as  they  were  opinion,  they  exceeded  the  limits 
of  fair  criticism. 

They  assessed  the  damages  at  $6,000. 

Objection  was  raised  by  the  defence  that  the  plaintiffs  were 
not  in  a position  to  bring  the  action  because  the  notice  of  action, 
under  sec.  8 of  the  Libel  and  Slander  Act,  R.S.O.  1914,  ch.  71, 
had  not  been  given  by  them.  It  was  suggested  by  a member  of 
the  'Court  that  the  defendants  would  not  be  entitled  to  raise  this 
objection  unless  they  had  complied  with  the  provisions  of  sec.  15, 
which  requires  the  “ address  of  publication  ” to  be  stated  at  the 
head  of  the  editorials  or  on  the  front  page. 

Apart  from  these  technical  matters,  the  main  argument  was 
that  there  was  no  evidence  upon  which  the  jury  could  find  as  they 


LXI.] 


ONTARIO  LAW  REPORTS. 


67 


did,  and  that  upon  the  question  of  damages  they  had  not,  in  a case  App.  Div. 
such  as  this,  been  properly  instructed  by  the  learned  trial  Judge,  1927. 
and  had  given  excessive  damages  not  warranted  by  the  circum- 
stances  of  this  case.  Review  Co. 

The  evidence  upon  which  the  first  objection  was  founded  is  the  L™- 
notice  of  action,  which  is  not  signed  or  given  by  the  plaintiff  com-  Robinson. 
pany,  but  in  the  name  of  the  newspaper,  which  cannot  be  a plain-  HodMns 


tiff.  The  signature  to  the  notice  is : — J.A. 

“ The  Woodstock  Sentinel-Review 

per  W.  T.  McMullen,  Esq.,  K.C.  . . . their 


solicitor,  by  his  Toronto  agents.  . . 

It  is  obvious  that  the  Woodstock  Sentinel-Review , the  news- 
paper sheet  which  appears  daily,  is  not  synonymous  with  the  plain- 
tiff, a limited  company.  However  technical  the  objection  may  be. 
I think  it  must  prevail.  As  pointed  out  later,  a libel  on  a news- 
paper, on  a play,  or  on  a book,  may  take  such  a form  as  to  be  in 
fact  a libel  on  the  publisher,  playwright,  or  author.  But  that  does 
not  mean  that  the  name  of  the  newspaper,  play,  or  book  can  be 
used  for  that  of  the  real  plaintiff  or  for  the  purpose  of  giving  a 
notice  of  an  action  instead  of  the  real  plaintiff.  Moreover,  the 
sections  dealing  with  newspaper  libel  are  intended  to  place  news- 
paper proprietors  in  a different  category  from  that  of  individuals, 
and  printers  or  publishers  of  other  kinds  of  literature. 

Notice  is  required  to  be  given  in  order  to  allow  the  newspaper 
time  to  inquire  into  the  facts  and,  if  desired,  to  make  an  apology'  or 
explanation  or  to  settle  the  case  without  further  trouble  or  expense 
— a concession  wholly  due  to  the  necessity  of  giving  the  press  much 
license  in  making  public  matters  of  general  interest  and  providing 
a way  in  which  a slip  may  be  corrected  ’without  the  expense  of  a 
libel  suit.  This  notice  to  be  effectual,  must,  of  course,  be  given  by 
the  person  who  has  been  libelled,  and  who  has  suffered  in  conse- 
quence. The  language  of  the  section  requires  it  to  be  given  by 
the  person  who  afterwards  brings  the  action  as  plaintiff.  I am 
unable  to  see  that  the  name  of  a newspaper  is  the  same  thing  either 
in  law  or  in  fact  as  a limited  company  which  owns  that  newspaper, 
or  that  it  can  be  used  as  if  they  were  synonymous. 

The  suggestion  that  it  is  not  open  to  the  defendants  to  make 
use  of  this  objection  does  not  commend  itself  to  my  judgment. 
The  statute  (sec.  15)  requires  the  “ address  of  publication”  to  be 
stated  in  a particular  place.  I find  that  in  the  issues  of  the  Tele- 
gram which  were  made  exhibits  by  the  plaintiffs,  there  is  found  an 
address,  namely  233  Bay  street,  Toronto,  in  the  exact  place  desig- 
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nated  by  the  statute.  It  is  not  suggested  by  any  one,  nor  is  there 
any  evidence  to  support  such  a suggestion,  that  that  is  not  the  place 
of  publication.  There  is  not,  in  the  language  of  the  statute,  any 
direction  that,  in  addition  to  the  address  being  stated,  there  must 
also  be  an  averment  that  such  address  is  in  fact  the  place  of  pub- 
lication, or  that  it  must  be  so  described.  All  that  is  required  is 
that  the  address  of  publication  should  be  placed  there,  and  this 
provision  of  the  statute  has  been  literally  followed  out.  It  is  of 
course  open,  to  the  plaintiffs,  if  they  can,  to  shew  that  the  address 
so  placed  is  not  the  place  of  publication.  Finding  in  these  issues 
an  address  in  the  required  position,  with  the  names  of  the  proprie- 
tors and  publishers  immediately  following,  I cannot,  without  some 
evidence  to  the  contrary,  come  to  the  conclusion  that  the  defend- 
ants have  left  undone  anything  directed  in  sec.  15.  Subsection  2 
of  that  section  makes  the  production  of  the  printed  copies  prima 
fade  evidence  of  the  truth  of  the  statements  mentioned  in  subsec.  1. 

I am  also  strongly  of  the  opinion  that  under  the  circumstances 
of  this  case  it  is  not  necessary,  under  our  Rules,  for  the  defendants 
to  plead  the  want  or  insufficiency  of  the  statutory  notice.  The 
giving  of  such  a notice  is  essential,  for  without  that  notice  the 
plaintiffs’  action  will  not  lie.  They  therefore  have  properly  averred 
in  their  pleading  that  they  gave  such  a notice  before  action.  The 
onus  is  on  them  to  prove  it,  as  in  its  absence  their  action  cannot  be 
maintained.  But,  if  the  notice  they  produce  is  on  the  face  of  it 
insufficient,  onus  has  nothing  further  to  do  with  the  matter,  and 
faillure,  if  any,  must  be  due  to  the  insufficiency  of  the  proof  itself. 

It  may  be  quite  possible  that,  if  no  mention  of  the  notice  is 
made  in  the  statement  of  claim,  the  defendants  should,  under  Rule 
143,  plead  that  it  was  not  given.  But  here  the  issue  of  fact  is 
proffered  by  the  plaintiffs’  pleading,  and,  not  being  admitted,  it 
remains  to  be  determined  by  the  Court.  I do  not  find  that  any  of 
the  cases  relied  on  deal  with  the  situation  which  arises  when  the 
plaintiffs  themselves  raise  the  question  of  fact  and  put  it  in  issue, 
thus  assuming  the  onus.  Why  in  such  a case  should  a defendant 
be  required  to  do  more  than  dispute  the  fact  or  not  admit  it? 

But  there  is  a more  definite  reason.  The  Libel  and  Slander  Act 
provides  that  no  action  for  newspaper  libel  shall  lie  unless  a spe- 
cified notice  is  given. 

Where  an  action  is  incompetent,  that  is,  does  not  lie  and  can- 
not be  maintained  until  notice  is  given,  then  the  rule  has  always 
been  that  the  plaintiff's  pleadings  should  shew  what  is  necessary  to 
sustain  its  existence.  Compare  an  action  for  malicious  prosecution. 
An  action  for  malicious  prosecution  cannot  be  maintained  unless 
the  prosecution  has  terminated  in  the  plaintiff’s  favour.  And  it  is 
necessary  to  aver  this.  Lord  Blackburn  in  Metropolitan  Bank  v. 
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Pooley  (1885),  10  App.  €as.  210,  at  pp.  222-3,  says  that  “ the  Apn.  Div. 
first  ground  of  claim,  namely,  ‘in  fraudulently  and:  without  1927. 
reasonable  cause  procuring  the  plaintiff  to  be  adjudicated  bank-  gFN^^]X_ 
rupt/’  is  clearly  not  a matter  for  which  an  action  would  lie,  unless  Review  Co 
he  shewis  what  in  the  face  of  the  claim  he  does  not  shew,  that  the 
commission  or  adjudication  in  bankruptcy  has  been  got  rid  of.” 

Lord  Selborne,  L.C.,  in  the  same  case,  at  p.  216,  says  that  such 
an  action  “ cannot  be  maintained  until  the  result  of  the  prosecu- 
tion has  shewn  that  there  was  no  ground  for  at,”  and  further  that 
u if  a man  has  been  tried  and  convicted  . . . and  there  is  . . . 
no  reversal  of  the  decision,  such  an  action  will  not  lie.” 

There  are  many  cases  referred  to  by  Lord  Fitzgerald  in  the 
Pooley  case  which  are  expressly  in  point  dn  regard  to  the  necessity 
of  pleading  the  favourable  termination  of  the  litigation,  but  I do 
not  think  it  necessary  to  cite  them.  I also  refer  to  the  following 
decisions  as  clearly  setting  forth  the  necessity  for  proper  averment 
when  the  right  to  bring  an  action  hangs  upon  a preliminary  act: 

Basebe  v.  Matthews  (1867),  L.R.  2 C.P.  684;  Redway  v.  McAndrew 
(1873),  L.R.  '9  Q.B.  74;  Bush  v.  Park  (1906),  12  O.L.R.  180,  at 
pp.  184-5,  per  Meredith,  C.J. ; Baxter  v.  Gordon  Ironsides  & Fares 
Co.  (1907),  13  O.L.R.  598. 

The  law  merchant  requires  notice  of  dishonour  to  be  given  to 
every  one  sought  to  be  made  liable  on  a bill  of  exchange  except  the 
acceptor.  Hence  the  (statement  of  claim  must  contain  an  allega- 
tion that  such  notice  has  been  given:  Bradley  v.  Chamberlyni 
[1893]  1 Q.B.  439;  Roberts  v.  Plant,  [1895]  1 Q.B.  597. 

Further,  where  an  assignment  of  a chose  in  action  has  been 
made,  notice  dn  writing  to  the  debtor  must  be  affirmatively  pleaded. 

See  Read  v.  Brown  (1888),  22  Q.BJD.  128. 

If  it  is  necessary  in  an  action  of  the  character  referred  to  above 
to  allege  on  the  face  of  the  claim  such  facts  as  shew  that  it  will  lie 
against  another,  I can  see  no  good  reason  why  the  same  mle  should 
not  apply  where  the  statute  uses  that  language  in  regard  to  news- 
paper libel.  I do  not  think  that  on  the  facts  of  this  case  Rule  146 
has  any  application. 

If,  however,  I am  wrong  in  my  conclusions  as  to  the  notice  of 
action,  it  is  clear  to  my  mind  that  the  damages,  $6,000,  are  excess- 
ive, and'  that  there  should  be  a new  trial. 

The  relationship  between  the  proprietors  of  a newspaper  and 
the  paper  itself  is  sufficiently  intimate  to  warrant  the  conclusion 
that  accusations  against  it  may  involve  an  imputation  upon  the 
personal  character  of  those  who  own,  manage,  or  publish  it.  That 
is  amply  established  by  authority.  Here  the  libel  is,  according  to 
the  express  finding  of  the  jury,  an  aspersion  upon  the  plaintiff 
company,  and  therefore  the  innuendo  that  advocacy  of  prohibition 
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in  their  paper  was  a mere  pretence — in  fact  that  they  were  hypo- 
crites and  unworthy  of  public  confidence — is  justified.  The  defam- 
atory articles,  while  referring  to  the  " Sentinel-Review’s  cellar” 
being  “ denuded  of  its  alcoholic  contents,”  must  be  taken,  accord- 
ing to  the  jury,  as  practically  ridiculing  that  paper’s  advocacy  of 
prohibition  itself,  in  view  of  the  fact  that  its  proprietors  had  kept 
a wrell-stocked  cellar  for  their  own  benefit.  The  jury  havo  found 
that  these  editorials  were  not  merely  poking  fun  at  the  paper,  or 
its  owners,  but  that  the  words  were  used  in  a defamatory  sense,  the 
facts  untrue,  and  the  comment  beyond  the  Emits  of  what  is  fair. 
The  jury  are  supreme  in  dealing  with  these  questions.  On  that 
basis  damages  naturally  follow. 

But  as  to  the  damages  I am  of  opinion  that  this  is  one  of  the 
rare  instances  in  which  interference  by  a court  of  appeal  is  justi- 
fied. The  quantum  is  undoubtedly  for  the  jury,  but  a reasonable 
proportion  must  exist  between  the  sum  awarded  and  the  circum- 
stances of  the  case:  Taff  Vale  Railway  Co.  v.  Jenkins , [1913] 
A.C.  1,  at  p.  7.  There  must  be  some  reasonable  relation  between 
the  wrong  done  and  the  solatium  applied : per  Hamilton,  L. J.  (now 
Lord  Sumner),  in  Greenlands  Ltd.  v.  Wilmshurst > [1913]  3 K.B. 
507.  The  broad  circumstances  of  this  case  are  that  the  advocacy 
of  prohibition  referred  to  occurred  twelve  years  ago,  and  the  burg- 
lary 6 years  ago.  The  two  events  were  separated  by  a lapse  of  six 
years,  and  if  the  facts  were  well  known  when  they  occurred,  as  it 
is  shewn  they  were,  and  were  therefore  not  made  public  for  the 
first  time  in  these  editorials,  any  real  harm  that  they  could  have 
done  was  done  long  before  they  appeared  in  print.  The  damages 
allowed  are  in  this  case  due  entirely  to  their  resurrection,  if  the 
view  of  the  jury  prevails,  as  it  must  do.  But  it  is  difficult  to  see 
how  or  why  they  should  be  productive  of  much,  if  any,  injury  at 
the  present  time.  (See  Barrett  v.  Associated  Newspapers  Ltd. 
(1907),  23  Times  L.R.  666,  and  Ontario  Copper  Lightning  Rod  Co. 
v.  Hewitt  (1879),  30  TJjC.C.P.  172).  No  hint  of  any  real  pecun- 
iary loss  is  heard — I admit  that  it  is  not  strictly  necessary — but 
that  as  the  fact.  It  cannot  be  said  that  there  was  anything  in  the 
conduct  of  the  defendants  before  action,  after  action,  or  at  the 
trial,  which  the  jury  might  fasten  upon  as  aggravating  the  damages. 
Mr.  Taylor  was  president,  general  manager,  and  treasurer  of  the 
company,  and  conducted  and  controlled  its  business  of  publishing 
and  circulating  the  Sentinel-Review.  All  who  were  called  as  wit- 
nesses testified  that  they  understood  the  reference  to  the  burglary 
as  meaning  Mr.  Taylor’s  cellar,  and  not  as  involving  that  of  the 
Sentinel-Review,  or  of  the  plaintiffs,  if  they  possessed  one,  of  which 
there  was  no  evidence.  It  cannot  reasonably  be  said  that  the  words 
used,  relating  as  they  do  to  matters  long  ago  and  having  lost  any 
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significance  at  the  present  time,  are  “ in  their  very  nature  intended 
or  reasonably  likely  to  produce  a general  loss  of  business Ratcliff e 
v.  Evans,  [189,2]  2 Q.B.  524,  533. 

No  newspaper  could,  upon  the  evidence,  suffer  much,  if  any- 
thing at  all,  in  its  circulation  by  reason  of  the  articles  complained 
of,  and  no  witness  ventures  to  suggest  such  a thing.  This  case 
appears  to  come  within  the  language  of  Lord  Halsbury  in  Watt  v. 
Watt,  [1905]  A.C.  115,  118,  in  that  the  jury  have  not  acted  rea- 
sonably upon  the  evidence  and  have  been  misled  by  prejudice  into 
awarding  excessive  damages  which  are  far  heavier  than  the  cir- 
cumstances of  the  case  called  for.  See  also  per  'Cameron,  C. J.,  in 
Massie  v.  Toronto  Printing  Co.  (1886),  11  O.R.  362. 

I think  it  should  have  been  pointed  out  to  them  that  the  only 
damages  to  which  the  incorporated  company  was  entitled  were  for 
injury  to  its  reputation  in  the  way  of  its  business,  and,  while  cor- 
rect explanations  of  the  various  kinds  of  damage  were  given  to 
them  by  the  learned  trial  Judge,  their  ear  may  have  been  caught 
by  the  definition  of  te  vindictive  damage  55  as  being  “ in  the  nature 
of  a fine  where  the  jury  desire  to  mark  their  disapproval  of  the 
defendants5'  conduct.55  In  awarding  $6,000  they  appear  to  have 
included  damages  for  any  possible  injury  suffered  either  by  Mr. 
Taylor,  the  newspaper,  or  the  plaintiff  company. 

While  the  jury  might  give,  and  were  unhampered  in  giving, 
reasonable  damages,  if  they  believed  that  the  company  had  suf- 
fered or  would  suffer,  yet  they  should  have  regard  to  the  only  way 
in  which  it  could  suffer,  and  they  should,  in  my  opinion,  have  con- 
fined the  damages  which  they  allowed  to  compensation  for  such 
injury  to  their  reputation  in  so  far  as  it  affected  their  newspaper, 
property,  circulation,  or  otherwise,  as  might  fairly  flow  from  such 
a libel  under  all  circumstances  disclosed.  The  amount  fixed  was 
not,  in  my  opinion,  warranted  by  any  reasonable  view  which  could 
be  taken  of  the  circumstances  in  evidence  before  them.  The  rule 
as  to  interfering  with  the  quantum  fixed  by  a jury  is  thus  stated 
in  Johnston  v.  Great  Western  Railway  Co.,  [1904]  2 K.B.  250,  at 
p.  256,  by  the  English  Court  of  Appeal: — 

“ If  the  Court,  from  the  circumstances  of  the  case  and  the 
amount  of  damages,  can  draw  the  inference  that  the  jury  must 
have  applied  a wrong  measure  of  damage  in  contravention  of  the 
direction  of  the  Judge,  the  iCourt  may  order  a new  trial,  although 
it  is  not  in  a position  to  say  that  the  mere  quantum  of  excess  is  60 
large  that  no  reasonable  jury  could  have  arrived  at  such  an 
amount.55 

I see  no  reason  why  that  rule  should  not  apply  where  the  jury 
have  misapplied  an  accurate  definition  as  to  the  measure  of  dam- 
ages, and  adopted  a wrong  measure. 
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I would  allow  the  appeal  and  dismiss  the  action,  both  with 
costs. 

Mulock,  C.J.O.,  agreed  with  Hodgins,  J.A. 

Okde,  J.A. : — The  main,  if  not  the  only,  purpose  of  the  notice 
required  by  subsec.  1 of  sec.  8 of  the  Libel  and  Slander  Act  is  to 
enable  the  newspaper  to  make  a full  and  fair  retractation  of  any 
statement  alleged  to  be  erroneous,  and  so,  if  otherwise  within  the 
scope  of  subsec.  2,  to  limit  the  plaintiff  to  actual  damages.  Keep- 
ing this  in  mind,  it  must  be  a matter  of  some  consequence  to  the 
newspaper  that  the  person  giving  the  notice  should  disclose  his 
identity.  Can  it  be  said  that  the  present  plaintiff’s  identity  was 
disclosed  to  the  defendants  when  the  notice  was  given  ? 

I do  not  know  that  sec.  8 even  requires  the  notice  to  be  signed, 
and  it  might  be  that  if  one  contemplating  an  action  for  Jibel 
against  a newspaper  were  in  person  to  deliver  a notice  in  writing 
to  the  proprietor  of  the  newspaper,  and  it  was  established  that  he 
was  well  known,  or  made  himself  known,  to  the  proprietor,  the 
notice  would  not  be  defective  for  the  lack  of  a signature.  Nor  do  I 
think  a notice  would  be  defective  merely  because  of  some  inaccuracy 
in  the  description  of  the  plaintiff,  for  example,  the  omission  of 
some  word  in  the  plaintiff  company’s  name,  or  of  the  word 
“ limited  ” after  it,  or  the  improper  addition  of  some  word  to  the 
name.  If  in  the  present  case  the  notice  had  been  signed  “ The 
Woodstock  Sentinel-Review  Company  Limited,”  the  addition  of 
the  word  “ Woodstock  ” to  the  name  of  the  plaintiff  company  would 
hardly  invalidate  the  notice.  The  real  question  would  be  whether 
or  not  any  such  error  would  have  misled  the  defendants. 

Rut  here  there  is  absolutely  nothing  upon  the  face  of  the  notice, 
or  connected  with  the  service  of  it  upon  the  defendants,  to  give 
the  defendants  the  slightest  inkling  as  to  the  person  or  company 
making  the  complaint.  It  was  of  course  to  be  inferred  that  it 
was  the  proprietor  or  publisher  of  ic  The  Woodstock  Sentinel- 
Review”  but  that  was  the  name  of  a newspaper  (its  real  name 
appears  to  be  “ The  Daily  Sentinel-Review  ”),  and  there  was  noth- 
ing in  its  name  to  indicate  that  it  was  published  by  a company 
called  “ Sentinel-Review  Company  Limited.”  The  fact  that  the 
name  of  the  newspaper  forms  part  of  the  name  of  the  publishing 
company  is  a mere  coincidence.  The  paper  might,  for  anything 
indicated  by  the  notice,  have  been  published  by  any  one. 

It  is  argued  that  the  objection  is  a technical  one.  I cannot  so 
regard  it.  I think  it  a substantial  one,  and  that  the  proprietor  of 
the  defendant  newspaper  is  entitled  to  know,  when  the  notice  is 
served,  who  the  complainant  is,  and  not  be  left  to  guess  about  it 
until  the  action  is  launched. 
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The  objection  that  the  defendants  did  not  plead  the  insufficiency  App.  Div. 
of  the  notice  is  met,  I think,  by  the  fact  that  the  plaintiff  in  its  1927. 
statement  of  claim  alleged  the  service  of  the  notice  required  by  kSEI^^ET 
the  Act,  and  the  defendants  denied  the  allegation.  The  question  of  Review  Co  . 
its  sufficiency  was  therefore  in  issue.  L^D* 

I am  unable  to  agree  with  the  view  that  the  defendants  did  not  Robinson-. 
comply  with  sec.  15  of  the  Libel  and  Slander  Act.  The  defendants  Ord7~J  v 
do  state  at  the  head  of  the  editorials  upon  the  editorial  page  of  the 
Evening  Telegram  their  names  as  proprietors  and  publishers  and 
an  address  which  is  in  fact  the  address  of  publication.  The  print- 
ing of  this  information  is,  I think,  clearly  intended  to  be  a com- 
pliance with  the  requirements  of  sec.  15,  and  I do  not  think  the 
section  requires  the  addition  to  the  address  of  some  such  words  as 
u published  at  ” or  “ address  of  publication.” 

In  my  opinion,  the  appeal  must  be  allowed  and  the  action  dis- 
missed with  costs. 


Smith,  J.A. : — This  is  an  appeal  by  the  defendants,  proprietors 
or  the  Toronto  Evening  Telegram , from  the  verdict  of  a jury  and 
judgment  thereon  in  favour  of  the  plaintiff  company  for  libel. 

It  is  contended  for  the  defendants  that  the  damages  of  $6,000 
aivarded  are  excessive,  that  it  was  not  pointed  out  to  the  jury  that 
the  plaintiff,  being  a corporation,  was  entitled  only  to  damages  for 
loss  occasioned  to  its  business,  and  that  no  notice  of  action  was 
given  under  sec.  8 of  the  Libel  and  Slander  Act,  R.S.O.  1914, 
eh.  71. 

Newspaper  publishers  are  specially  equipped  with  the  means 
of  publishing  libels  and  spreading  them  broadcast,  and  have  pre- 
vailed on  the  Legislature  to  grant  them  special  immunity  from 
responsibility  in  the  use  of  this  means.  The  jury  in  this  case  have 
found  that  the  defendants  did  publish  in  their  paper  a libel  on  the 
plaintiff  company,  and  have  indicated  their  opinion  of  its  serious- 
ness by  the  large  damages  awarded.  It  may  well  be  that  the 
amount  would  have  been  less  had  the  jury  been  definitely  informed 
of  the  different  consideration  as  to  damages  that  arise  where  the 
plaintiff  is  an  individual  and  where  the  plaintiff  is  a corporation. 
That  question,  however,  becomes  immaterial  if  the  defendants  are 
entitled  to  the  benefit  of  the  Act  referred  to  and  the  required 
notice  was  not  served.  I am  of  opinion  that,  applying  the  proper 
legal  interpretation  to  what  appears  at  the  head  of  the  first  page 
of  the  defendants’  newspaper,  there  is  compliance  with  the  require- 
ments of  sec.  15  of  the  Act,  though  in  such  slovenly  form  as  readily 
to  invito  question  as  to  this. 

The  signature  to  the  notice  served  on  the  defendants  was  “ The 
Woodstock  Sentinel-Ttevieiv.”  This  is  the  name  of  the  newspaper 
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published  by  the  plaintiff  company,  and  the  plaintiff  company's 
name  is  not  in  any  way  indicated  in  the  notice.  The  newspaper 
is  not  a legal  entity,  and  is  therefore  not  entitled  to  sue.  The 
defendants,  therefore,  were  not  made  aware  by  this  notice  of  the 
actual  plaintiff,  and  were  apparently  under  the  impression  that  it 
was  Mr.  Taylor,  the  editor,  who  was  threatening  action.  The  inti- 
mation in  the  article  that  the  plaintiff  had  liquor  in  his  cellar  would 
not  amount  to  a charge  of  violating  the  law  if  made  in  reference  to 
Mr.  Taylor,  but  would  amount  to  this  if  the  intimation  had  refer- 
ence to  the  plaintiff  corporation.  The  fact  that  it  was  the  plaintiff 
corporation  that  complained  was  material  information  that  should 
have  been  conveyed  in  the  notice,  and  would  have  disclosed  the  need 
for  apology  for  a statement  that  might  be  taken  as  a charge  against 
the  plaintiff  company  of  a breach  of  the  Ontario  Temperance  Act 
by  having  liquor  in  its  cellar. 

Desirable  as  it  may  seem  that  the  matter  should  be  left  to  a 
jury,  the  defendants  are,  I think,  sheltered  by  the  statute,  and  the 
action  cannot  succeed  for  want  of  proper  notice. 

The  appeal  must,  therefore,  be  allowed  with  costs  and  the  action 
dismissed  with  costs. 


Magee,  J.A. : — The  plaintiff  company,  publisher  of  a news- 
paper at  Woodstock,  sues  the  defendants,  publishers  of  another 
paper  at  Toronto,  for  libel  in  the  latter  paper. 

The  Libel  and  Slander  Act,  in  sec.  8,  passed  for  the  protection 
of  newspaper  publishers,  enacts  that  no  action  for  libel  contained 
in  a newspaper  shall  lie  unless  the  plaintiff  has,  within  six  weeks, 
given  to  the  defendant  notice  in  writing  specifying  the  statement 
complained  of,  which  shall  be  served  as  directed  in  the  Act ; and, 
by  sec.  14.  such  an  action  shall  be  commenced  within  three  months. 
A notice  in  writing  was  given  within  the  six  weeks  to  the  defend- 
ants, which,  it  is  said,  was  not  a notice  from  the  plaintiff  company 
and  was  otherwise  insufficient  in  its  specification  of  the  statements 
complained  of.  The  defendants,  therefore,  on  the  argument  of  the 
appeal,  set  up  that  without  proper  notice  the  action  did  not  lie. 
To  this  the  plaintiff  answers  that  the  notice  was  sufficient,  and 
gives  two  other  reasons  why  the  defendants  cannot  complain  of  its 
insufficiency  or  absence. 

The  same  Act,  sec.  15,  provides,  in  subsec.  1,  that  no  defendant 
shall  be  entitled  to  the  benefit  of  those  sections,  8 and  14,  unless 
the  name  of  the  proprietor  and  publisher  and  address  of  publica- 
tion are  stated  either  at  the  head  of  the  editorials  or  on  the  front 
page  of  the  newspaper,  the  production  of  a printed  copy  of  the 
newspaper  being,  by  subsec.  2,  made  primsi  fade  evidence  of  the 
truth  of  the  statement  mentioned  in  subsec.  1.  It  was  suggested 
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during  the  argument  that  the  printed  copy  of  the  defendants’ 
newspaper  did  not  comply  with  sec.  15,  and  therefore  no  notice 
was  necessary. 

The  other  reason  given  by  the  plaintiff  arises  under  the  Con- 
solidated Rules.  Rule  143  provides  that  a defendant  to  an  action 
shall  raise  all  matters  which  shew  the  action  not  to  be  maintainable 
and  all  such  grounds  of  defence  as  if  not  raised  would  be  likely 
to  take  the  opposite  party  by  surprise,  or  would  raise  issues  of  fact 
not  arising  out  of  the  preceding  pleadings,  as,  for  instance,  inter 
alia , fraud,  Statute  of  Limitations,  facts  shewing  illegality  either 
by  statute  or  common  law,  or  Statute  of  Frauds.  Rule  146  requires 
that  any  condition  precedent,  the  performance  or  occurrence  of 
which  is  intended  to  be  contested,  shall  be  distinctly  specified  in  his 
pleading  by  the  party  relying  thereon,  and  an  averment  of  the  per- 
formance or  occurrence  of  all  conditions  precedent  necessary  for 
the  case  by  the  plaintiff  or  defendant  shall  be  implied  in  his  plead- 
ing. By  Rule  149,  where  it  is  material  to  allege  notice  to  a person 
of  any  fact,  matter  or  thing,  it  shall  be  sufficient  to  allege  it  as  a 
fact  unless  the  form  or  precise  terms  of  the  notice  is  or  are  material. 
Under  Rule  151  neither  party  need  in  any  pleading  allege  any 
matter  of  fact  as  to  which  the  burden  of  proof  lies  upon  the  other 
side.  The  defendants  did  not  in  their  pleading  refer  to  the  notice 
or  its  sufficiency,  and  so  the  plaintiff  says  that  they  cannot  set  that 
up.  To  this  the  defendants  reply  that  they  were  not  bound  to  do  so, 
as  under  the  statute  no  action  lies  unless  the  plaintiff  has  given  the 
required  notice,  and  therefore  the  plaintif  must  prove  notice  as  a 
preliminary  or  condition  precedent  to  his  right  to  sue.  Moreover, 
the  defendants  say,  the  plaintiff,  in  the  statement  of  claim,  dis- 
tinctly alleged  that  notice  had  been  given,  and  so  made  it  unneces- 
sary for  the  defendants  to  raise  the  question  on  the  record.  The 
statement  of  defence,  while  it  contained  a denial  of  some  of  the 
allegations  in  the  plaintiff’s  statement  of  claim,  did  not  challenge 
the  fact  of  notice,  but,  by  Rule  144,  the  silence  of  a pleading  as  to 
any  allegation  contained  in  the  previous  pleading  of  the  opposite 
party  shall  not  be  construed  as  an  admission  of  the  truth  of  such 
allegation. 

With  this  Rule  must  be  read  Rule  142,  whereby  a defendant 
shall  not  deny  generally  the  allegations  contained  in  the  statement 
of  claim  but  shall  set  forth  the  facts  upon  which  he  relies  even 
though  this  may  involve  the  assertion  of  a negative.  Thus  with 
thrust  and  counter-thrust  nice  questions  are  raised  upon  the  statute 
and  rules  apart  from  the  merits  of  the  case,  but  equally  vital  to 
the  rights  of  the  parties. 

With  the  best  consideration  I can  give  to  the  matter,  I cannot 
but  conclude  that  it  was  incumbent  upon  the  defendants  to  have 
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raised  specially,  by  their  defence,  the  objection  to  the  notice,  and 
that,  not  having  done  so,  they  are  not  now  entitled  to  avail  them- 
selves of  any  defect  in  it  or  the  absence  of  a notice  if  the  one  given 
be  treated  as  a nullity. 

Treating  the  giving  of  a notice  even  as  a condition  precedent 
to  the  plaintiff’s  right  to  sue.  Rule  146  especially  applies  to  condi- 
tions precedent,  and  Rule  143  expressly  instances  defences  arising 
under  statutes  such  as  the  Statute  of  Limitations  and  the  Statute 
of  Frauds.  By  the  latter  statute,  under  sec.  5,  no  action  shall  be 
brought  upon  certain  promises,  agreements  and  contracts,  unless 
the  agreement  or  some  memorandum  or  note  thereof  shall  be  in 
writing.  I am  unable  to  distinguish  these  words,  “ no  action  shall 
be  brought  unless/’  etc.,  from  the  words  of  the  Libel  and  Slander 
Act — “ no  action  shall  lie  unless,”  etc.  The  words  of  the  Limitations 
Act  are  different  and  provide  in  several  sections  that  “no  action  shall 
be  brought  but  within”  the  specified  number  of  years,  and  as  to  per- 
sonal actions  they  “ shall  be  commenced  within  and  not  after  w 
the  number  of  years  stated.  But,  even  under  this  wording,  though 
it  should  appear  on  the  face  of  the  plaintiff’s  pleading  that  the 
action  was  not  brought  within  the  time,  yet  it  would  be  necessary 
for  the  defendants  to  plead  that  it  had  not  been.  The  wording  of 
sec.  14  of  the  Libel  Act  is  that  “ the  action  shall  be  commenced 
within,”  etc.  That  section  would  be  a statute  of  limitation  in  this 
case  which  would  have  to  be  pleaded.  The  fact  in  this  case  that  the 
plaintiff  expressly  alleged  notice  does  not  place  the  defendants  in  a 
better  position,  for,  under  Rule  146,  such  an  averment  is  implied  in 
his  pleading  whether  he  makes  it  or  not,  and  the  defendants  would 
not  by  such  implied  averment  be  absolved  from  setting  out  the 
defence  upon  which  they  intended  to  rely  and  which  under  the 
same  rule  must  be  “distinctly  specified.” 

Want  of  notice  of  action  against  magistrates  when  necessary 
had  to  be  specially  pleaded  unless  the  general  issue  by  statute  was 
allowed:  Bond  v.  Cornnee  (1889),  16  A.R.  3*9-8,  affirmed  in  the 
Supreme  Court  of  'Canada:  Conmee  v.  Bond  (1898),  Cassels’ 
Digest,  p.  511;  and  want  of  notice  to  a municipal  corporation  of 
claim  for  injury  by  nonrepair  of  highway  must  be  pleaded:  Robson 
& Hugg’s  Municipal  Manual,  p.  975. 

Taking  this  view,  it  is  unnecessary  for  me  to  consider  the  other 
questions  raised  as  to  notice. 

As  to  the  merits  of  the  case,  I do  not  see  any  ground  for  dis- 
turbing the  jury’s  findings  nor  for  considering  that  it  was  not 
fairly  presented  to  them  by  the  learned  trial  Judge. 

As  to  the  damages,  the  amount  is  no  doubt  large,  but  I do  not 
think  it  can  be  said  to  be  so  excessive  that  the  Court  would  be 
justified  on  recognised  principles,  in  interfering  with  it.  The  jury 
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doubtless  considered  the  circulation  of  the  two  papers  and  the 
injury  which  the  plaintiff  would  sustain  if  any  considerable  por- 
tion of  its  customers,  readers  and  advertisers,  were  led  to  believe 
in  absence  of  sincerity  in  its  advocacy  of  public  measures,  and  the 
defendants  were  probably  not  helped  by  the  jury’s  opinion  that  the 
references  complained  of  by  the  plaintiff  might  well  have  been 
omitted  by  a newspaper  of  the  standing  of  the  defendants’. 

The  appeal  therefore,  in  my  opinion,  fails  and  should  be  dis- 
missed. 

Appeal  allowed  (Magee,  J.A.,  dissenting) . 


[APPELLATE  DIVISION.] 

Township  op  'Colchester  South  v.  Hackett. 


Limitation  of  Actions — Title  by  Possession  as  against  Municipality — 
Grant  to  Municipality  in  Trust  for  Public — Dedication — Accept- 
ance— Adverse  Possession — Failure  to  Shew — Application  of  Limi- 
tations Act. 

The  plaintiff  (a  township  corporation),  by  virtue  of  a registered  grant 
from  the  Crown,  in  right  of  the  Province  of  Ontario,  dated  the  26th 
January,  1869,  acquired  certain  lots  bordering  on  a street  running 
down  to  the  waters  of  a lake  and  a water-lot  in  front  of  those  lots, 
in  trust  for  a public  wharf  and  public  purposes  connected  therewith. 
The  defendant  claimed  title  by  possession  to  a part  of  one  of  the 
lots:  — 

Held,  reversing  the  judgment  of  a County  Court,  that  the  evidence  was 
insufficient  to  prove  adverse  possession  or  any  kind  of  prescriptive 
right  against  the  plaintiff,  and  was  consistent  with  a yearly  or 
occasional  user  of  waste  land  by  license  or  tacit  permission. 
Whatever  rights  against  the  public,  whose  trustee  the  plaintiff  was, 
the  defendant  could  acquire,  must  be  those  depending  on  a user  or  an 
occupation  clearly  inconsistent  with  andl  adverse  to  the  rights  of 
those  for  whose  benefit  the  trust  was  created,  and  this  the  evidence 
fell  short  of  doin'g.  The  onus  was  upon  the  defendant,  for  the 
squatter  cannot  be  permitted  to  put  the  owner  of  the  fundamental 
right  to  a negative  proof  upon  the  point  of  possession;  and  the 
onus  was  not  satisfied! 

Secretary  of  State  for  India  v.  Chelilcani  Rama  Rao  (1916),  L.R. 

43  Ind.  App.  192,  32  Times  L.R.  6'52,  followed. 

The  reasons  which  make  the  Statute  of  Limitations  inapplicable  to 
the  Crown  apply  equally  when  the  rights  of  the  public  are  those 
common  to  all  subjects  of  the  Crown. 

The  intention  of  the  Crown  to  dedicate  to  public  uses  was  found  in 
the  grant,  and  the  acceptance  of  this  dedication  by  the  plaintiff  was 
to  be  seen  in  the  fact  that  two  wharfs  had  been  erected  and  used 
successively  on  the  water-lot  and  that  the  land  portion  had  been 
used  for  the  storage  of  goods  in  transit. 

An  appeal  by  the  plaintiff  corporation  from  the  judgment  of 
the  County  Court  of  the  County  of  Essex  in  an  action  to  set  aside  a 
quit-claim  deed,  to  compel  the  removal  of  a fence,  and  to  recover 
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posssession  of  land.  The  County  Court  Judge  gave  judgment  in 
favour  of  the  defendant  declaring  him  to  be  the  owner  of  the  land 
in  question. 

May  12  and  13.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

E.  S.  Wigle,  K.C.,  for  the  appellant  corporation,  argued  that 
the  judgment  was  against  the  law  and  the  weight  of  evidence.  The 
property  referred  to  in  the  judgment  as  having  been  in  the  posses- 
sion of  the  defendant  a sufficient  length  of  time  to  give  title  by 
possession  was  not  wholly  enclosed  and  was  not  separated  from  the 
remainder  of  the  property : Hunter,  Preservation  of  Open  Spaces, 
2nd  ed-,  pp.  99  and  101;  Dillon,  Municipal  Corporations,  5th  ed., 
vol.  3,  p.  1889,  sec.  1189 ; 'Corpus  Juris,  vol.  37,  p.  715 ; Wood  on 
Limitations,  4th  ed.,  vol.  1,  p.  173.  He  also  submitted  that  the 
Statute  of  Limitations  does  not  run  against  a municipality  hold- 
ing land  in  trust  for  public  purposes:  Meredith  and  Wilkinson’s 
Municipal  Manual,  p.  568;  Larcher  v.  Town  of  Sudbury  (1913), 
11  D.L.R.  Ill;  Mitts  v.  Freel  (1912),  4 O.W.N.  79,  5 D.L.R.  679. 

B.  N.  Furlong , for  the  defendant,  respondent,  ccontended  that 
there  had  been  open,  continuous,  visible,  and  undisturbed  posses- 
sion from  1905  to  1925;  and,  that  being  so,  the  Statute  of  Limita- 
tions ran  against  the  corporation  holding  lands  for  public  purposes. 
He  referred  to  the  Interpretation  Act,  R.S.C.  1906,  ch.  1,  sec.  34 
(20),  and  R.S.O.  1914,  ch.  1,  sec.  29(&’),  where  “ person ” is 
defined  to  include  a body  corporate.  The  municipality  is  to  be 
distinguished  from  the  Crown,  and  therefore  10  years’  possession 
is  sufficient. 

July  4.  IIodgins,  J.A. : — Appeal  from  the  judgment  of  Ross, 
County  Court  Judge  of  Kent,  by  the  plaintiff.  The  action  is  practi- 
cally one  for  the  ejectment  of  the  defendant  from  a portion  of  lot  4 
on  the  east  side  of  Jackson  street,  in  the  township  of  Colchester 
South,  to  which  he  claims  title  by  possession.  The  whole  of  this  lot  4 
is  only  one  acre  in  area,  and  all  that  is  involved  in  this  dispute  is  only 
that  part  of  it  forming  the  east  two-thirds,  the  remaining  or  west 
one-third  consisting  of  a strip  abutting  on  the  east  side  of  Jackson 
street.  Jackson  street  runs  down  to  the  water  with  lots  on  each  side, 
each  numbered  4 and  described  as  east  and  west  of  Jackson  street, 
and  when  the  water  is  reached  the  street  is  continued  by  a wharf  ex- 
tending south  within  the  limits  of  the  water-lot  in  front  of  both  lots 
4.  The  defendant  has  other  property  on  the  east  of  this  two-thirds  of 
an  acre  and  adjoining  it.  On  this  other  property  is  a house,  occu- 
pied by  the  defendant  as  a summer  cottage,  and  a garage,  and  it 
stretches  eastward  to  a fence  on  the  line  of  Sydenham  street  pro- 
duced southward. 
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The  plaintiff’s  title  is  by  virtue  of  a registered  grant  from  the 
Crown  in  right  of  this  Province,  dated  the  12th  January,  1869, 
under  which  the  plaintiff  acquired  both  lots  4 on  the  east  and  west 
sides  of  Jackson  street  and  the  water-lot  in  front  of  them,  which 
extends  out  into  the  lake  some  12  chains.  The  Crown  grant 
describes  the  land  in  these  words : — 

“ All  that  parcel  or  tract  of  land,  situate  in  the  town-plot  of 
Colchester,  in  the  county  of  Essex,  in  our  said  Province,  containing 
by  admeasurement  ten  acres,  be  the  same  more  or  less,  being  com- 
posed of  lots  numbers  3 and  4 on  the  east  side  of  Jackson  street, 
lot  number  4 on  the  west  side  of  Jackson  street,  and  the  water-lot 
in  Lake  Erie  in  front  of  the  above  mentioned  lots  and  Jackson 
street.” 

The  habendum  is  as  follows : — 

“ To  have  and  to  hold,  to  the  said  Corporation  of  the  Township 
of  Colchester  and  their  successors  in  office  forever  in  trust  for  a 
public  wharf  and  public  purposes  connected  therewith:  saving, 
excepting,  and  reserving,  nevertheless,  unto  us,  our  heirs  and  suc- 
cessors, all  mines  of  gold  and  silver  and  the  free  uses,  passage,  and 
enjoyment  of,  in,  over,  and  upon  all  navigable  waters  that  shall  or 
may  be  hereafter  found  on  or  under  or  flowing  through  or  upon  any 
part  of  the  said  parcel  or  tract  of  land  hereby  granted  as  aforesaid.” 

The  defendant’s  title  is  supported  by  a quit-claim  deed  from  one 
Ayla,  dated  the  3rd  May,  1919,  for  part  of  lot  4 on  the  east  side  of 
Jackson  street  and  south  of  Sullivan  street,  being  the  land  in  ques- 
tion herein,  described  as  having  a width  from  east  to  west  of  120 
feet  by  a depth  which  runs  to  Lake  Erie,  which,  according  to  the 
plan,  exhibit  1,  measures  from  250  to  300  feet.  The  defendant, 
however,  does  not  claim  beyond  the  edge  of  the  bank,  which  reduces 
the  depth  to  about  150  feet.  On  the  north  side  of  this  property 
there  is  said  to  be  a wire  fence  and  on  the  west  side  also  a wire 
fence  extending  to,  or  nearly  to,  the  top  of  the  bank.  There  is  no 
fence  along  the  top  of  the  bank,  which  slopes  abruptly  down  some 
30  feet  to  the  water’s  edge,  nor  is  there  a fence  along  the  east  side, 
which  in  consequence  is  not  divided  from  the  other  property  belong- 
ing to  the  defendant.  This  last  mentioned  portion  he  acquired  by 
a regular  deed  in  fee  simple  from- Ayla,  dated  on  the  same  day  as 
the  quit-claim  deed.  The  difference  in  these  two  deeds,  one  a grant 
in  fee  with  covenants  for  title,  and  the  other  only  a quit-claim 
deed,  without  covenants,  of  all  right,  title  claim,  etc.,  is  significant. 
The  description  in  the  latter  conveyance  is  as  follows  (part  of  lot  4 
east  of  Jackson  street)  : — 

“ Commencing  at  the  north-west  angle  of  lots  numbers  3 and  4 
on  the  west  side  of  Sydenham  street  in  the  said  town  of  Colchester, 
thence  west  120  feet  more  or  less  to  a fence,  thence  south  to  Lake 
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Erie,  thence  east  120  feet  more  or  less  to  the  westerly  limit  of  said 
lots  3 and  4,  thence  north  to  the  place  of  beginning.” 

The  defendant,  who  lives  in  Detroit,  says  that  he  bought  under 
an  agreement  in  1917,  and  went  into  possession  and  occupied  the 
property  as  a summer  place.  This  refers  to  the  property  acquired 
under  both  deeds.  The  evidence  is  that  as  to  the  land  described 
in  the  quit-claim  deed  he  only  used  it  as  a sort  of  garden  and 
tennis-court,  and  his  title  to  it  depends  upon  that  user.  There 
was  no  fence,  and  never  was  one,  between  it  and  the  rest  of  the 
defendant's  property. 

The  whole  of  the  defendant’s  evidence  as  shewing  possession 
from  June,  1917,  is  inconclusive.  The  new  fence  which  he  refers 
to  was  put  up  beyond  the  house  and  to  the  east  of  it  and  had  noth- 
ing to  do  with  the  property  in  question.  The  description  in  the 
quit-claim  deed  runs  to  the  water’s  edge,  and  he  makes  no  claim 
below  the  top  of  the  bank.  He  applied  after  his  purchase  to  the 
Government  to  prevent  the  bank,  which  the  quit-claim  covered, 
from  slipping,  and  received  trees  which  he  planted  on  the  slope. 
Why  he  did  this  is  not  explained.  All  that  the  defendant  did  on 
the  part  which  he  got  from  Ayla  under  the  quit-claim  deed,  accord- 
ing to  himself,  was,  in  summer,  cutting  the  grass,  getting  rid  of 
the  weeds,  “ fixing  up  ” the  garden,  and  raising  vegetables  for  his 
table  and  fruit,  the  latter  being  from  a few  currant  bushes,  accord- 
ing to  the  witness  Artus,  who  saw  the  place  every  day  every  sum- 
mer for  years  when  he  was  drawing  gravel  from  below  the  top  of 
the  bank.  The  fences  on  the  north  and  west  were  old  and  of  barbed 
wire,  some  12  strands,  and  these  he  says  he  repaired.  He  had  in 
winter  a caretaker  for  the  house  on  his  adjoining  property;  this 
man  did  not  reside  in  the  house  but  across  the  street  to  the  north. 
The  defendant’s  real  occupation  was  of  the  house  and  garage  and 
of  the  rest  of  his  property  to  the  east,  while  the  piece  in  question 
seems  to  have  been  treated  as  an  adjunct,  the  two  wire  fences  being 
maintained  to  keep  cows  and  horses  from  trampling  the  vegetables 
rather  than  as  an  evidence  of  possession.  His  possession  began,  at 
the  earliest,  in  1917.  The  writ  herein  issued  on  the  25th  Novem- 
ber, 1925,  so  that  any  claim  to  the  disputed  part  must  depend  upon 
his  ability  to  shew  that  Ayla,  his  grantor,  as  well  as  himself,  had 
been  in  adverse  possession. 

Dealing  with  the  title,  as  disclosed  in  the  abstract,  which  the 
defendant  had  searched  when  he  bought  and  on  which  appear  as 
registered  documents  his  deed  and  quit-claim,  it  would  appear  that 
in  1870  one  Alexander  Hackett,  whose  connection  with  the  defend- 
ant does  not  appear  in  the  evidence,  leased  from  the  plaintiff  the 
whole  of  this  lot  4 for  a term  of  15  years,  at  a rental  of  $1  per  year, 
and  that  in  1884  Margaret  Hackett,  probably  his  wife,  leased  the 
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same  property  and  the  water-lot  adjoining  to  the  south,  for  15 
years.  This  lease  would  expire  in  1909.  No  questions  were  put 
regarding  these  leases,  but  the  defendant's  search  of  the  title  must 
have  disclosed  to  him  the  plaintiff  corporation's  ownership  of  this 
property  as  a trustee  for  the  public. 

The  present  wharf  is  not  the  only  one  constructed  on  the  water- 
lot.  There  was  a previous  one,  and  Ayla,  under  whose  quit-claim 
the  defendant  asserts  title,  testifies  as  to  that  old  wharf  that  “ the 
Hacketts  shipped  over  it  ties  and  timber,"  and  that  the  space 
between  the  east  side  of  Jackson  street  and  the  lands  in  question 
here  was  used  for  piling  ties  and  timber.  This  evidence  must  refer 
to  the  Hacketts^  who  had  leased  the  whole  of  lot  4 and  the  water- 
lot,  which  is  mentioned  in  the  second  lease,  from  the  plaintiff 
between  1870  and  1909,  and  indicates  its  user  as  and  for  a wharf 
and  shipping  base  or  dock-yard.  Dealing  with  his  predecessors  in 
title,  Patrick  and  Ayla,  if  they  can  be  so  described,  they  were  either 
licensees  or  trespassers.  Patrick  gave  a quit-claim  deed  in  1914 
to  Ayla,  and  says  that  the  wire  fences  were  on  the  three  sides  of  a 
much  larger  piece'  than  the  lands  in  question,  but  that  these  fences 
comprised  in  part  what  formed  the  north  and  west  wire  fences  of 
the  latter,  and  that  the  present  fences  are  the  same  or  follow  the 
same  line.  Patrick  says  he  bought  the  land  in  1905  from  one 
Ridgedale,  whose  title  or  connection  with  the  matter  does  not  in 
any  way  appear,  and  Patrick  admits  that  he  did  not  know  whether 
Ridgedale  had  any  title  in  fact.  Patrick  had  what  he  called  posses- 
sion till  1914.  This  would  be  4 years  after  the  second  Hackett 
lease  expired.  Patrick  did  not  'build  the  fences — they  were  there 
when  he  bought.  He  lived  near  by,  but  there  was  no  house  on  the 
lands  in  question  until  Ayla  built  in  1916-17.  From  1909  to  1914, 
he  says,  he  raised  crops  of  tobacc'o  or  corn,  but  “ would  not  say 
for  certain  ” what  he  had  done  in  1914  nor  what  he  did  in  1913. 
This  is  all  his  evidence  on  the  question  of  occupation  or  user.  He 
gave  Ayla  a quit-claim  deed  on.  the  16th  September,  1914,  but  the 
latter  did  not  cultivate  it  till  1-915  or  1916,  when  he  “ worked  all 
this  land,"  partly  for  a garden  with  potatoes  and  corn  and  the 
remainder  in  hay.  He  lived  4 miles  away,  and  built  in  1916-17 
the  house  and  garage  now  occupied  by  the  defendant.  When  asked 
as  to  the  portion  in  question  he  will  not  say  he  had  a garden  there 
in  1915-16.  What  both  Patrick  and  Ayla  are  speaking  of  in  their 
evidence  with  regard  to  cropping  is  the  whole  Sy2  acres,  and  is  not 
directly  referable  only  to  the  small  piece  that  is  involved  in  this 
action,  except  as  I have  mentioned. 

The  defendant’s  evidence  is  to  the  effect  that  he  took  a quit- 
claim deed  because  Ayla  told  him  that  was  the  only  kind  of  deed 
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he  could  give  him,  and  that  he  had  the  title  searched  by  a lawyer, 
but  he  says,  “ I never  knew  anything  about  the  township,  that  the 
township  had  anything  to  do  with  it,  until  just  recently.”  But 
the  abstract  disclosed  to  his  solicitor  the  nature  of  the  township’s 
interest  and  the  leases  of  it  by  the  township  to  some  one  bearing  his 
name  down  till  1909. 

The  evidence  also  establishes  that  the  plaintiff  and  others  for 
years  freely  took  gravel  from  the  bank  below  the  top  and  only 
stopped  in  1924,  when  the  Government  stepped  in  and  put  up 
notices.  This  occurred  on  that  part  of  the  bank  included  in  the 
quit-claim  from  Ayla,  and  seems  to  suggest  that  the  public  treated 
part  of  the  defendant’s  lands  as  if  he  had  no  right  in  them. 

Viewing  the  whole  of  the  evidence,  the  distinct  impression  left 
on  my  mind  is  that  it  is  quite  insufficient  to  prove  adverse  posses- 
sion or  any  kind  of  prescriptive  right  against  the  plaintiff,  but  is 
quite  consistent  with  a yearly  or  occasional  user  of  waste  land  by 
license  or  tacit  permission.  Equivocal  is  the  best  that  can  be  said 
of  it.  Bearing  in  mind  the  facts  that  the  plaintiff,  in  1870  and 
immediately  after  the  Crown  grant,  leased  the  property  for  30 
years  to, people  of  the  name  of  Hackett,  and  presumably  secured 
the  building  of  the  wharf  from  which  the  Hacketts  used  to  ship 
ties  and  timber;  allowed  the  use  of  a convenient  part  of  the  land 
bordering  on  the  east  side  of  Jackson  street  which  ran  down  to  the 
Government  dock  for  the  storage  of  ties  and  timber;  that  the 
earliest  occupation  sought  to  be  proved  adversely  to  the  plaintiff  is 
in  1905,  shortly  before  the  expiry  of  the  second  of  the  two  leases, 
founded  on  a so-called  purchase  from  some  one  who  must  either 
have  been  licensee  or  trespasser ; that  the  evidence  of  visible  posses- 
sion relates  principally  to  land  with  an  area  of  about  8 acres  lying 
east  of  the  disputed  property;  and  noting  that  the  evidence  of 
Patrick  and  Ayla  discloses  that  this  piece  of  lot  4 was  only  cropped 
from  time  to  time,  and  was  only  fenced  with  wire  fencing  sufficient 
to  keep  cows  and  horses  out — it  would  be  difficult  to  find  that  real 
occupation,  in  the  sense  of  adverse  possession,  had  taken  place 
when  the  defendant  acquired  his  title.  If  this  is  coupled  with  the 
fact  that  when  the  defendant  bought  the  property  on  which  his 
house  and  garage  stand  and  received  a grant  from  the  owner  of  it, 
he  was  content  to  take  from  Ayla,  who  occupied  precisely  the  same 
relation  to  the  part  of  lot  4 in  question  as  he  himself  now  does,  a 
quit-claim  deed  of  whatever  interest  that  owner  had,  and  was  told 
at  the  time  that  that  was  the  best  and  only  deed  he  could  get,  and 
that  he  looked  to  the  Government  to  protect  part  of  that  interest, 
it  is  hard  to  resist  the  conclusion  that  the  defendant  and  his  pre- 
decessors in  title  must  have  cropped  during  the  summer  the  three- 
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quarters  of  an  acre  in  question  under  some  permission,  express  or  api>-  Div- 
tacit,  of  the  township,  so  far  as  it  was  not  then  needed  for  purposes  1927. 
of  the  wharf,  as  apparently  the  takers  of  gravel  did  during  long 
years  extending  down  to  19,24.  The  whole  of  the  evidence  is  quite  0f 
consistent  with  such  leave  and  license  and  is  indeed  to  my  mind  Coig^^^EK 
much  more  consonant  with  the  acceptance  of  a tolerant  or  perhaps  v, 
careless  policy  of  the  township  council  of  allowing  a temporary  Hackett. 
intrusion  on  their  property,  than  with  an  intention  to  acquire  title  Hodgins, 
against  the  township.  Having  in  view  the  public  rights  involved,  JA- 
I think  that  it  must  be  made  clearly  to  appear  that  these  public 
rights  were  invaded  in  such  a way  as  to  put  the  plaintiff  upon  its 
guard,  or  at  all  events  so  as  to  indicate  to  an  outsider  adverse 
possession. 

Whatever  rights  against  the  public,  whose  trustee  the  plaintiff 
was,  the  defendant  could  acquire,  must  be  those  depending  on  a user 
or  an  occupation  clearly  inconsistent  with  and  adverse  to  the  rights 
of  those  for  whose  benefit  the  trust  was  created,  and  this  the  evi- 
dence falls  far  short  of  doing.  The  onus  is  upon  the  defendant,  for, 
as  said  by  Lord  Shaw  of  Dunfermline  in  Secretary  of  State  for 
India  v.  Clielilcani  Rama  Rao  (1916),  L.R.  43  Ind.  App.  192,  204,  32 
Times  L.R.  652,  655,  “it  would  be  contrary  to  legal  principles  . . . 
to  permit  the  squatter  to  put  the  owner  of  the  fundamental  right 
to  a negative  proof  upon  the  point  of  possession.”  The  reasons 
which  make  the  Statute  of  Limitations  inapplicable  to  the  Crown 
would  seem  to  apply  equally  when  the  rights  of  the  public  are  those 
common  to  all  subjects  of  the  Crown;  and  to  apply  it  to  those  rights 
would  allow  the  negligence  of  the  trustee  to  result  in  the  alienation 
of  the  trust  property  and  the  destruction  of  the  public  right,  which 
the  trustee  could  not  legally  do  directly:  see  Canadian  Pacific 
Railway  Co.  v.  Guthrie  (1901),  31  Can.  S.C.R.  155;  Grand  Trunk 
Railway  Co.  v.  Valliedr  (1904),  7 O.L.R.  364,  The  grant  from 
the  Crown  vests  the  title  in  the  plaintiff  “ forever  in  trust  for  a 
public  wharf  and  public  purpses  connected  therewith.”  This  trust 
is  not  for  a section  of  the  public  nor  for  the  benefit  of  the  inhabit- 
ants of  the  township  only,  but  for  all  of  her  Majesty!  subjects  in 
the  Dominion,  and  is  in  that  respect  similar  to  the  position  of  a 
highway,  as  indeed  a public  wharf  and  approaches  in  fact  are. 

The  wharf  is  shewn  on  the  plan,  exhibit  1,  as  a Government  wharf, 
and  no  evidence  was  given  to  negative  this  description.  It  is  a 
public  place.  See  Clement  v.  Northern  Navigation  Co.  Ltd.  (1918), 

43  O.L.R.  127. 

“ Once  a highway  always  a highway 99  is  an  established  maxim 
( per  Byles,  J.,  in  Dawes  v.  Ilawkins  (1860),  8 C.B.N.S.  848); 
u for  the  public  cannot  release  their  rights,  and  there  is  no  extinct- 
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App.  Div.  jve  presumption  of  prescription”  (pp.  857,  858).  This  dictum 
1927.  was  approved  in  Cubitt  v.  Maxse  (1873),  L.R.  8 O.P.  704,  and 
Township  ^iggott  v.  Coldstraw  (1901),  84  L.T.R.  94,  and  was  followed  in 
or  this  Province  in  Nash  v.  Glover  (1876),  24  Gr.  219,  as  to  an  ori- 
ginai  road  allowance  which  had  been  in  the  possession  of  the 
r.  defendant  for  over  40  years.  In  Regina  v.  Hunt  (1865),  16  U.C. 
Hackett.  q p_  it  was  held  that  after  a road  has  acquired  the  legal  title 
Hodjnns,  of  a highway  it  is  not  in  the  power  even  of  the  Crown,  by  grant  of 
J,A*  the  soil  and  freehold  thereof  to  a private  person,  to  deprive  the 
public  of  their  right  to  use  the  road.  That  acquiescence  or  neglect 
or  estoppel  short  of  40  years  cannot  bar  the  rights  of  the  public  is 
laid  down  in  Toronto  Electric  Light  Co.  v.  City  of  Toronto  (1915), 
33  O.L.R.  267,  affirmed  by  the  Privy  Council,  [1917]  A.C‘.  84. 

The  intention  of  the  Crown  to  dedicate  to  public  uses  is  found 
in  the  Crown  grant,  and  the  acceptance  of  this  dedication  by  the 
plaintiff  is  seen  in  the  fact  that  two  wharfs  have  been  erected  and 
used  successively  on  the  water-lot  and  that  from  time  to  time  the 
land  portion  has  been  used  for  the  storage  of  ties  and  timber  as 
goods  in  transit.  As  pointed  out  in  a similar  case,  Simplot  v. 
Chicago  etc.  Railway  Co.  (1883),  16  Eed.  Repr.  350,  at  pp.  359, 
360,  by  Mr.  Justice  S'hiras : “ It  must  be  kept  in  mind  that  this 
strip  or  reservation  was  not  conveyed  to  the  city  as  its  private 
property.  The  public  retained  its  full  rights  therein,  and  the  city 
held  the  title  as  a trustee  for  the  furtherance  of  the  public  uses  and 
purposes  to  which  the  property  had  been  originally  dedicated.” 


It  is  not  however  necessary  to  decide  whether  in  this  case  judg- 
ment can  and  should  be  entered  upon  this  ground,  as  in  my  opinion 
the  defence  fails  to  establish  its  contention. 

In  Ledyard  v.  Chase  (1925),  57  O.L.R.  268,  269,  Riddell,  J., 
says  of  fences,  “ It  is  not  the  enclosure  but  the  occupation  of  the 
property  which  is  the  determining  feature,”  and  refers  to  Sherren 
v.  Pearson  (1887),  14  Gan.  S.C.R.  581,  as  laying  down  that  there 
must  be  actual,  constant,  and  visible  possession,  and  that  this 
possession  must  not  be  equivocal,  occasional,  or  for  a special  or 
temporary  purpose.  He  adds  (p.  270)  : — 

a The  existence  of  a fence  is  not  occupation  at  all — it  is  indeed 
evidence  that  such  occupation  as  exists  is  exclusive,  in  that  a fence 
is  often  intended  to  exclude  from  the  fenced  property;  but,  while 
it  is  evidence,  it  is  not  conclusive.” 

Hasten,  J.A.,  in  the  same  case,  says  (p.  271)  : “ The  possession 
necessary  to  extinguish  the  paper  title  must  be  exclusive  of  the  true 
owner.  Such  acts  of  possession  on  the  part  of  the  trespasser  must 
have  only  one  significance,  viz.,  the  exclusion  of  the  true  owner 
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from  the  land  in  question,  and  must  be  incapable  of  any  other 
explanation.” 

I think  the  evidence  shews  an  absence  of  actual,  constant,  and 
visible  possession,  and  that  such  possession  as  is  indicated  was  both 
equivocal  and  occasional  only. 

Much  more  extensive  and  continued  occupancy  of  common  land 
than  is  here  shewn  was  treated  as  not  affording  such  an  adverse 
possession  as  would  displace  that  of  the  'Crown,  although  continued 
for  more  than  60  years:  Doe  v.  Roberts  (1844),  13  M.  & W.  520. 

The  appeal  should  be  allowed  and  the  judgment  should  be  set 
aside  and  judgment  entered  for  the  plaintiff  for  possession  with 
costs  of  action  and  appeal. 


App.  Div. 
1027. 


Township 

OF 

OOLCHESTEIi 

South 

v. 

Hackett. 


Hodgins, 

J.A. 


Mulock,  C.J.O.,  and  Ferguson  and  Smith,  JJ.A.,  agreed  with 
Hodgins,  J.A. 

Magee,  J.A.,  agreed  in  the  result. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

International  Business  Machines  Co.  Ltd.  v.  Guelph  Board 

of  Education. 

Sale  of  Goods — Conditional  Sale  Agreement — Price  not  Paid  l)y  Pur- 
chaser— Goods  Delivered  to  Trader  for  Resale  and  Resold  in 
Ordinary  Course  of  Business — Innocent  Sul) purchaser — Lien  of 
Vendor — Conditional  Sales  Act,  R.S.O.  191  4,  ch.  136,  sec.  3(4), 

G.,  a dealer  in  electrical  goods,  agreed  to  supply  to  the  defendants  cer- 
tain electrical  goods.  G.  procured  the  goods  from  the  plaintiffs  under 
a conditional  sal©  contract  which  was  not  filed  pursuant  to  the  Condi- 
tional Sales  Act.  The  goods  were  ordered  by  G.  from  the  plaintiffs  for 
the  purpose  of  installing  them  in  the  defendants’  building,  and  were 
not  part  of  G.’is  stock-in-trade  at  the  time  he  made  his  agreement. 
The  goods  were  delivered  by  the  plaintiffs  to  G.  at  the  defendants’ 
building  and  were  placed  in  position  by  G.,  who  failed  to  pay  for 
them,  although  himself  paid  by  the  defendants:  — 

Held,  that  sec.  3 (4)  of  the  Act  was  intended  to  protect  purchasers 
rather  than  vendors ; that  the  delivery  at  the  building  was  a delivery 
by  the  plaintiffs  to  G.  in  order  that  he,  in  the  course  of  his  business, 
might  place  them  in  the  building,  and  thus  resell  and  deliver  them 
to  the  defendants  pursuant  to  his  contract;  that  the  agreement  was 
made  by  G.  in  the  ordinary  course  of  his  business,  the  goods  were 
delivered  to  him  for  resale  in  the  course  of  his  business,  and  were 
resold  to  the  defendants  in  the  ordinary  course,  within  the  meaning 
of  sec.  3 (4) ; and  the  plaintiffs  were  not  entitled  to  a return  of  the 
goods  or  payment  of  the  price  by  the  defendants. 

Liquid  Carbonic  Co.  Ltd.  v.  Rountree  (1923),  54  O L.R.  75,  distinguished. 

Action  for  the  return  of  certain  clocks  supplied  to  the  defend- 
ants, which  were  alleged  to  be  subject  to  the  plaintiffs’  lien  for  the 
6 — 61  o.L.n.a 
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price  under  a conditional  sale  agreement,  or  in  the  alternative  for 
payment  of  the  value  of  the  clocks  and  for  damages  for  detention. 


The  action  was  tried  before  Riddell,  J.A.,  without  a jury,  at  a 
Toronto  sittings. 

Ii.  W.  A.  Foster , for  the  plaintiffs. 

R.  S.  Robertson,  K.C.,  and  N.  Jeffrey,  K.C.,  for  the  defendants. 


March  11.  Riddell,  J.A. : — The  defendant  board  desired 
certain  master  and  secondary  clocks  in  their  building,  and  awarded 
Grinyer  the  contract.  Grinyer  was  a trader  or  dealer  in  electrical 
and  radio  goods,  and  procured  the  goods  in  question  from  the 
plaintiffs  under  a written  contract,  which  was  not  filed  pursuant 
to  the  Conditional  Sales  Act,  R.S.O.  1914,  ch.  136,  sec.  3(1)  (&)* 
— the  name  and  address  of  the  seller  were  plainly  set  out  on  the 
face  of  the  clocks.  Grinyer  placed  the  clocks  in  the  defendants’ 
building  and  failed  to  pay  for  them,  although  himself  paid  by  the 
defendants. 

Beyond  question,  the  plaintiffs  are  entitled  to  recover  unless 
the  defendants  are  protected  by  subsec.  4. 

The  goods  in  question  were  not  carried  in  stock  by  Grinyer  or 
other  traders  in  the  same  line,  but  were  procured  by  him  to  fill  his 

* The  relevant  provisions  of  sec.  3 are  as  follows: — 

3. — (1)  Where  possession  of  goods  is  delivered  to  a purchaser,  or  a 
proposed  purchaser  or  a hirer  of  them,  in  pursuance  of  a contract  which 
provides  that  the  ownership  is  to  remain  in  the  seller  or  lender  for 
hire  until  payment  of  the  purchase  or  consideration  money  or  part  of 
it,  as  against  a subsequent  purchaser  or  mortgagee  claiming  from  or 
under  the  purchaser,  proposed  purchaser  or  hirer,  without  notice  in 
good  faith  and  for  valuable  consideration,  such  provision  shall  he 
invalid,  and  such  purchaser,  or  proposed  purchaser  or  hirer,  shall  be 
deemed  the  owner  of  the  goods,  unless, 

( a ) the  contract  is  evidenced  by  a writing  signed  by  the  purchaser, 
proposed  purchaser  or  hirer  or  his  agent,  stating  the  terms  and  condi- 
tions of  the  sale  or  hiring  and  describing  the  goods  sold  or  lent  for 
hire;  and, 

(&)  within  ten  days  after  the  execution  of  the  contract  a true  copy 
of  it  is  filed  in  the  office  of  the  clerk  of  the  County  or  District  Court  of 
the  county  or  district  in  which  the  purchaser,  proposed  purchaser  or 
hirer  resided  at  the  time  of  the  sale  or  hiring. 


(3)  Where  the  delivery  is  made  to  a trader  or  other  person  for 
the  purpose  of  resale  by  him  in  the  course  of  business  such  provision 
shall  also,  as  against  his  creditors,  be  invalid  and  he  shall  be  deemed 
the  owner  of  the  goods  unless  the  provisions  of  this  Act  have  been  com- 
plied with. 

(4)  Where  such  trader  or  other  person  resells  the  goods  in  the 
ordinary  course  of  his  business  the  property  in  and  ownership  of  such 
goods  shall  ipass  to  the  purchaser  notwithstanding  that  the  provisions 
of  this  Act  have  been  complied  with. 
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contract — and  the  defendants  were  not  misled  by  possession  or 
apparent  possession  by  Grinyer. 

The  object  of  the  Act  is  thns  stated  by  my  brother  Middleton 
in  Liquid  Carbonic  Co.  Ltd.  v.  Rountree  (1923),  54  O.L.R.  75,  at 
p.  78.— 

“ The  whole  policy  of  the  Conditional  Sales  Act  is  to  protect 
purchasers  who  acquire  property  on  the  faith  of  possession , and  to 
preclude  those  who  have  given  possession  upon  an  agreement  under 
which  the  property  is  retained,  notwithstanding  that  possession  is 
given,  from  asserting  the  right  of  property  as  against  one  who  has 
purchased  upon  the  faith  of  the  possession.” 

Adopting  and  applying  this  test,  I think  the  plaintiffs  are  en- 
titled to  recover.  There  will  be  judgment  for  the  plaintiffs  with 
costs. 

# 

The  defendants  appealed  from  the  judgment  of  Riddell,  J.A. 

May  25.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Lodging,  and  Feuguson,  JJ.A. 

Robertson , K.C.,  for  the  appellants,  argued  that  the  plaintiffs, 
not  having  made  delivery  to  the  appellants  and  knowing  that  the 
goods  were  being  purchased  through  Grinyer,  to  whom  they  were 
delivered,  cannot  claim  from  the  defendants  the  purchase-price, 
the  appellants  having  no  knowledge  of  Grinyer’s  contract  with  the 
plaintiffs:  Canadian  W estinghouse  Co.  v.  Murray  Shoe  Co.  (1914), 
31  O.L.R.  11.  The  trial  Judge  erred  in  holding  that  the  'Condi- 
tional Sales  Act  did, not  apply  because  actual  delivery  had  not  been 
made  to  Grinyer. 

H.  W.  A.  Foster , for  the  plaintiffs,  respondents,  contended  that, 
as  they  sold  the  goods  to  Grinyer  knowing  that  he  had  already 
sold  them  to  the  appellants,  sec.  3(4)  of  the  statute  did  not  apply, 
Grinyer  not  having  resold  the  goods  after  having  first  had  pos- 
session of  them,  and  therefore  he  was  not  one  of  the  class  of  persons 
included  in  the  section.  The  whole  purpose  of  the  Conditional 
Sales  Act  is  to  protect  persons  who  might  be  misled  by  the  pos- 
session of  the  dealer.  These  goods  are  of  a special  nature,  and  the 
evidence  is  that  as  such  they  are  never  kept  in  stock  by  dealers, 
and  are  sold  only  when  there  is  a special  contract. 

July  4.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A. : — Appeal  from  a judgment  of  Riddell.  J.A.,  of  the  11th 
March,  1927. 
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It  is  not  disputed  that  Grinyer  was  a trader  in  electrical  and 
radio  supplies,  or  that  the  clocks  in  question  are  electrical  goods, 
or  that  the  goods  were  sold  by  Grinyer  to  the  defendants  under  a 
contract  made  by  him  with  the  defendants  to  install  them  in  their 
school,  or  that  the  plaintiffs  had  knowledge  that  Grinyer  was 
acquiring  the  goods  for  the  purpose  of  fulfilling  his  contract  with 
the  defendants  to  install  the  goods  in  the  defendants’  school,  yet 
it  is  contended  that  because  the  goods  were  ordered  by  Grinyer 
from  the  plaintiffs  for  the  purpose  of  installing  them  in  the  de- 
fendants’ school,  and  were  not  part  of  Grinyer’s  stock-in-trade  at 
the  time  he  made  the  agreement  to  sell  and  install  them,  and 
because  the  goods  were  delivered  to  Grinyer  at  the  school  premises 
rather  than  at  his  shop,  the  goods  were  not  delivered  to  and  in 
the  possession  of  Grinyer  within  the  meaning  of  the  Conditional 
Sales  Act,  and  the  sale  made  by  Grinyer  to  the  defendants  was 
not  a sale  made  in  the  ordinary  course  of  his  business;  and  the 
delivery  by  the  plaintiffs  to  Grinyer  was  not  a delivery  to  Grinyer 
for  resale  in  the  course  of  business;  and  that  consequently  the 
Conditional  Sales  Act,  R.S.O.  1914,  ch.  136,  particularly  subsec.  4 
of  sec.  3,  does  not  apply  in  favour  of  these  defendants. 

The  learned  trial  Judge  says  (quoting  the  last  three  para- 
graphs of  the  reasons  for  judgment  of  Riddell,  J.A.,  supra). 

However  apt  and  appropriate  the  statement  of  Mr.  Justice 
Middleton  may  have  been  in  Liquid  Carbonic  Co.  Ltd.  v.  Roun- 
tree, 54  O.L.R.  75,  in  reference  to  the  object  of  or  the  reasons  for 
the  Legislature  enacting  subsecs.  1 and  3 of  sec.  3 of  the  Act,  I 
find  nothing  in  the  statement  of  Mr.  Justice  Middleton,  or  in  the 
statute  itself,  that  requires  us  to  hold  that  the  Legislature  intended 
to  limit  the  grammatical  and  natural  meaning  of  the  ivords  of 
subsec.  4,  enacted  to  deal  with  a class  of  transactions  entirely  differ- 
ent from  that  under  consideration  by  Mr.  Justice  Middleton,  or 
dealt  with  the  other  subsections  of  sec.  3 of  the  statute. 

I have  read  and  considered  the  Carbonic  case  (supra),  and  am 
of  the  opinion  that  the  proposition  quoted  by  the  learned  Judge 
was  not  necessary  to  the  decision  of  the  learned  Judge  who 
made  the  statement,  and  that  neither  his  decision,  nor  that  of 
the  Court  of  which  he  was  a member,  is  based  upon  the  statement 


quoted,  or  any  like  proposition;  also  that  the  statement  quoted 
does  not  and  was  not  by  the  learned  Judge  who  made  it  intended 
to  support  any  such  proposition  as  is  now  contended  for. 

In  flicse  circumstances  it  seems  to  follow  that  we  should,  in 
the  case  at  bar.  be  guided  by  the  words  of  the  statute,  and  should 
give  fhcpp  words  their  grammatical  and  natural  meaning  and 
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effect,  having  in  mind  that  subsec.  4 of  sec.  3 was  designed  and 
intended  to  protect  purchasers  rather  than  vendors. 

It  therefore  seems  to  me  that  the  real  questions  we  have  to  con- 
sider in  this  case  are : Were  the  goods  delivered  by  the  plaintiffs  to 
Grinyer,  a trader,  for  resale  in  the  course  of  his  business  as  a trader- 
in  electrical  supplies  ? Were  they  resold  by  Grinyer  to  the  de- 
fendants in  the  ordinary  course  of  his  business?  rather  than,  was 
Grinyer  in  actual  possession  of  the  goods  at  the  time  he  entered 
into  his  contract  with  the  defendants  to  supply  and  install  ? 

I am  clearly  of  opinion  that  the  delivery  of  the  clocks  at  the 
school  was  a delivery  by  the  plaintiffs  to  Grinyer  in  order  that 
Grinyer  in  the  course  of  his  business  might  install  them  in  the 
school,  and  thus  resell  and  deliver  them  to  the  defendants  pursuant 
to  his  contract  already  made;  also  that  the  agreement  to  install 
the  clocks  was  made  by  Grinyer  in  the  ordinary  course  of  his  busi- 
ness as  a dealer  in  electrical  supplies,  and  that  in  the  circumstances 
the  goods  were  delivered  to  Grinyer  for  resale  in  the  course  of  his 
business,  and  were  resold  by  Grinyer  to  the  defendants  in  the 
ordinary  course  of  his  business,  within  the  meaning  of  subsec.  4 
of  sec.  3 of  the  statute. 

I would,  for  these  reasons,  allow  the  appeal  with  costs,  and  dis- 
miss the  action  with  costs. 

Appeal  allowed. 

[Leave  to  appeal  to  the  Supreme  Court  of  Canada  was  granted  by  the 

Second  Divisional  Court  on  the  12th  September,  1927.] 


[APPELLATE  DIVISION.] 

Dunkelman  v.  Lister. 

Landlord  and  Tenant — Lease  of  Part  of  Building— Destruction  of  Build- 
ing hy  Fire — Provisions  of  Lease — Rent  Ceasing  in  Event  of 
Fire — Suspension  of  Payment — Whether  Premises  Restored — 
Erection  of  New  and  Different  Building — Exclusion  from  Posses- 
sion— Termination  of  Lease — Notice  to  Tenant — Damages. 

The  judgment  of  Kelly,  J.,  60  O.L.OEt.  158,  was  affirmed. 

Held,  that  there  was  no  foundation  for  the  plaintiff’s  contention  that 
the  defendants  had  rebuilt  the  demised  premises. 

The  destruction  of  the  premises,  coupled  with  the  plaintiff’s  ceasing  to 
pay  rent  as  authorised  by  the  lease,  implied  suspension  by  him  of 
his  right  of  occupation  until  the  premises  should  be  rebuilt;  and, 
therefore,  the  defendants  had  not  excluded  him  from  possession. 

The  defendants  having  notified  the  plaintiff  that  they  did  not  intend  to 
rebuild  the  destroyed  buildings,  and  having  carried  out  that  intention 
by  erecting  other  buildings  upon  the  site,  and  the  plaintiff  having 
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availed  himself  of  the  right  reserved  to  him  by  the  lease  to  suspend 
payment  of  rent  until  the  building  should  be  restored,  the  lease  was 
terminated,  if  not  already  terminated  by  the  complete  destruction  of 
the  building. 

Scmble,  per  Magee,  J.A.,  that  the  circumstances  were  such  that  a court 
of  equity  would  not  require  possession  to  be  given  to  the  plaintiff,  and 
at  most  he  would  be  entitled  to  damages,  but  nominal  damages  only 
and  without  costs. 


An  appeal  byt  the  plaintiff  from  the  judgment  of  Kelly,  J., 
60  O.L.R.  ldS. 

June  6.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Ferguson,  and  Orde,  JJ.A. 

A.  G-.  Slaght , K.C.,  and  J.  Cowan , for  the  appellant,  argued 
that  the  demise  contained  in  the  lease  from  the  defendant  to  the 
appellant  created  an  estate  in  the  lands  in  the  appellant,  with  the 
use  of  the  building  above  it,  and  together  with  a right  of  way  over 
the  lane  adjoining.  This  estate  was  not  destroyed  by  the  fire 
which  occurred.  Therefore,  when  the  defendants  decided  to  re- 
build and  to  use  this  land  and  the  lane  adjoining  for  commercial 
purposes,  the  appellant  was  entitled  to  look  to  the  defendants  to 
secure  to  him  the  remainder  of  the  term.  The  appellant  did  not 
prejudice  his  position  by  availing  himself  of  the  provision  in 
clause  11  of  the  contract  that  “rent  shall  cease  until  the  premises 
are  rebuilt.” 

Peter  White , K.C.,  for  the  defendants,  respondents,  contended 
that  there  was  no  demise  of  the  land  and  no  estate  in  the  land 
passed  by  the  lease.  The  respondents  were  not  compelled  to  re- 
build under  the  lease;  and,  since  the  new  building  erected  did  not 
contain  premises  similar  to  those  which  were  leased  to  the  appellant 
he  had  no  cause  of  action.  The  appellant,  having  elected  to  stand 
by  and  not  pay  rent  during  all  the  period  until  the  4tli  June, 
1924,  must  be  considered  to  have  abandoned  the  lease.  In  any 
event,  the  tenant,  having  notified  the  landlords  that  he  would  not 
pay  rent  until  the  premises  were  reinstated,  and  the  premises  not 
having  been  reinstated,  the  tenant  cannot  claim  possession.  The 
tenant  cannot  say  that  after  the  fire  the  premises  had  no  rentable 
value  whatever.  Even  if  such  value  were  only  $1  a month,  he 
would  be  in  default  in  his  rent  and  forfeiture  would  take  place. 
Reference  to  Doe  d.  Freeland  v.  Burt  (1787),  1 T.R.  701;  Agar  v. 
Stokes  (1880),  5 A.R.  180;  Winton  v.  Cornish  (1832),  5 Ohio  477, 
referred  to  in  Corpus  Juris,  vol.  36,  pp.  325-327;  Finlay  son  v. 
FAliott  (1874),  21  Or.  325. 

Slaght.  K.C.,  in  reply  cited  Izon  v.  Gorton  (1839),  5 Bing. 
N.C.  501,  referred  to  with  approval  in  Woodf all’s  Law  of  Landlord 
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and  Tenant,  21st  ed.,  p.  520;  Redman's  Law  of  Landlord  and  app-  I)iv- 
Tenant,  8th  ed.,  p.  447;  Halsbury’s  Laws  of  England,  vol.  18,  1927. 

pp.  481,  522,  and  523;  Upton  v.  Townend  (1855),  17  C.B.  30,  * — 

referred  to  in  Wood-fall,  p.  521.  Vm 

Lister. 

July  4.  Mulock,  C.J.O. : — This  is  an  appeal  from  the  judg- 
ment of  Kelly,  J.,  dismissing  the  plaintiffs  action. 

The  facts  are  fully  set  out  in  the  careful  reasons  for  judgment 
of  the  learned  trial  Judge,  and  may  be  summarised  as  follows : — 

The  late  Joseph  Lister  owned  a block  of  land  situate  at  the 
north-east  corner  of  James  and  King  William  streets,  in  the  city 
of  Hamilton,  and  some  50  years  ago  several  buildings,  four  storeys 
in  height,  for  use  as  stores,  were  at  different  times  erected  on  this 
land  and  fronting  on  the  east  side  of  James  street.  The  buildings 
adjoined  and  were  of  a uniform  height.  The  ground  floors  were 
let  for  stores  and  the  three  upper  storeys  for  offices.  James  street 
runs  north  and  south. 

The  defendants,  executors  and  trustees  of  the  said  Joseph 
Lister,  deceased,  by  indenture  of  lease  bearing  date  the  22nd  day 
of  June,  1922,  in  pursuance  of  the  Short  Forms  of  Leases  Act, 
demised  to  the  plaintiff  the  first  floor  and  basement  of  the  most 
northerly  of  these  buildings  for  the  term  of  eight  years  and  one 
month  computed  from  the  1st  day  of  July,  1922,  at  the  yearly  rent 
of  $5,000,  payable  in  equal  monthly  sums  of  $416.66,  in  advance, 
on  the  first  day  of  each  month.  This  lease  contained  the  statutory 
covenant  by  the  lessee  to  pay  rent  and  also  the  statutory  proviso 
“ that  in  the  event  of  fire  lightning  or  tempest  rent  shall  cease 
until  the  premises  are  rebuilt.”  On  the  22nd  day  of  February, 

1923,  the  building  of  which  the  demised  premises  formed  a part, 
and  also  the  other  buildings  referred  to  down  to  King  William 
street,  were  completely  destroyed  by  fire. 

The  defendants,  after  careful  inquiry,  became  satisfied  that  the 
buildings,  if  rebuilt,  would  not  produce  a revenue  that  would  war- 
rant their  re-erection,  and  deemed  it  in  the  interest  of  the  estate 
to  erect  one  building  to  cover  the  whole  block  of  land,  which  was 
then  estimate^  to  be  worth  about  $300,000.  At  the  time  of  the 
fire  there  were  encumbrances  upon  the  property,  and  the  whole  of 
the  insurance  moneys  were  required  for  their  payment,  and  the 
estate  had  no  money  or  other  resources  out  of  which  to  erect  the 
contemplated  building,  so » that  it  became  necessary  to  borrow 
money  on  the  security  of  the  property  in  order  to  carry  out  the 
scheme  of  erecting  such  building.  To  effect  such  a loan,  it  was 
necessary  that  the  plan  and  type  of  building  should  be  such  as 
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App.  Div.  would  meet  with  the  approval  of  the  lender.  Further,  in  the 
1927.  interest  of  the  estate,  the  scheme  must  be  such  as  to  justify  the 
_ executors  in  undertaking  it.  These  considerations  resulted  in  the 

v.  defendants  erecting — at  a cost  exceeding  $100,000 — the  building 
Lister.  now  on  the  sa^  block  0f  land,  and  the  plaintiffs  claim  is  that  the 
Mulock,  defendants  have  rebuilt  the  premises  demised  to  him  and  have 
C.J.O.  wrongfully  excluded  him  therefrom,  and  are  liable  to  him  in  dam- 
ages for  such  wrong. 

I have  carefully  examined  the  plan  shewing  the  lay-out  of  the 
new  building,  and  agree  with  the  learned  trial  Judge  that  there  is 
no  foundation  for  the  plaintiff’s  contention  that  the  defendants 
have  rebuilt  the  demised  premises.  I am  also  of  the  opinion  that 
the  destruction  of  the  premises,  coupled  with  the  plaintiff’s  ceasing 
to  pay  rent  as  authorised  by  the  lease,  implied  suspension  by  him 
of  his  right  of  occupation  until  the  premises  should  be  rebuilt, 
and  therefore  the  defendants  have  not  excluded  him  from  pos- 
session, and  for  this  reason  his  appeal  fails. 

Further,  the  defendants  on  the  19th  July,  1923,  notified  the 
plaintiff  that  they  did  not  intend  to  rebuild  the  destroyed  buildings, 
and  having  carried  out  such  intention  by  erecting  the  building 
above  mentioned,  and  the  plaintiff  having  availed  himself  of  his 
right  reserved  to  him  by  the  lease  to  suspend  payment  of  rent  until 
the  building  should  be  restored,  I am  of  opinion  that  these  cir- 
cumstances terminated  the  lease  unless,  for  the  reasons  mentioned 
by  the  trial  Judge,  it  was  terminated  by  the  complete  destruction 
of  the  building. 

For  this  reason,  also,  the  appeal  fails  and  should  be  dismissed 
with  costs. 

Ferguson  and  Orde,  JJ.A.,  agreed  with  Mulock,  C.J.O. 

Magee,  J.A. : — I do  not  ieel  that  I should  be  justified  in  dis- 
senting from  the  opinion  of  the  other  members  of,  the  Court ; \ 
would  be  better  satisfied  to  declare  that  the  circumstances  are  such 
that  a court  of  equity  would  not  feel  called  upon  to  require  pos- 
session to  be  given  to  the  plaintiff  and  that  at  most  he  would  be 
entitled  to  damages;  but,  inasmuch  as  in  the  condition  of  the 
premises  caused  by  the  fire  the  premises  would  be  valueless  to  the 
plaintiff  unless  at  large  outlay  with  liability  for  ground-rent  and 
possible  excess  of  taxes,  it  was  in  effect  damnosa  liceredttas , from 
which  he  was  freed  by  the  defendants,  and  he  would  be  entitled 
only  to  nominal  damages  and  that  without  costs.  But  I do  not 
feei  strongly  enough  that  that  view  is  correct  to  warrant  me  in 
dissenting. 


Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Rex  y.  Lizowyj. 

Criminal  Laic — Attempt  to  Have  Carnal  Knowledge  of  Girl  under  14 — 
Evidence  of  Girl — Whether  Corroboration  Necessary — Conviction 
on  Charge  of  Indecent  Assault — Effect  of  Acquittal  on  First 
Charge — Evidence  of  Indecent  Assault  Unconnected  with  Attempt 
— Criminal  Code , secs.  292(a),  301(1). 

The  defendant  was  charged  with  committing  two  offences:  (1)  at- 

tempting to  carnally  know  a girl  under  fourteen  years  of  age;  and 
(2)  indecently  assaulting  the  same  g;irl.  He  was  tried  on  both 
charges  before  a County  Court  Judge  in  his  Criminal  Court  and 
acquitted  on  the  first  charge,  on  the  ground  that  corroboration  of  the 
girl's  testimony  was  necessary  to  a conviction,  but  convicted  on  the 
second  charge.  Upon  appeal  by  the  defendant  from  his  conviction:  — 
Held,  that  corroboration  was  not  necessary  upon  the  first  charge;  but, 
although  the  defendant  was  wrongfully  acquitted,  the  Court  had  no 
jurisdiction  to  set  aside  the  acquittal. 

It  was  urged  that  acquittal  on  the  first  charge  was  an  acquittal  upon 
the  second;  but  the  point  was  not  determined,  as  there  was  evidence 
of  indecent  assault  unconnected  with  the  attempt;  and  the  appeal 
was  dismissed. 

An  appeal  by  the  defendant  from  his  conviction  and  sentence 
by  the  Senior  Judge  of  the  County  Court  of  the  County  of  York, 
in  the  County  Court  Judge’s  Criminal  Court,  for  an  indecent 
assault. 

There  were  two  charges  against  the  appellant,  one  of  attempt- 
ing to  carnally  know  a girl  under  fourteen  years  of  age,  and  the 
other  of  indecently  assaulting  the  same  girl.  The  County  Court 
Judge  acquitted  the  appellant  on  the  first  charge,  but  found  him 
guilty  on  the  second. 

The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee,  Hasten,  and 
Ferguson,  JJ.A.,  and  Grant,  J. 

Frank  Slattery , for  the  appellant,  argued  that  the  trial  Judge 
erred  in  admitting  evidence  after  the  conclusion  of  the  Crown’s 
case;  that  there  was  no  corroboration  of  the  girl’s  story;  that 
acquittal  on  the  first  charge  was  an  acquittal  on  the  second  charge ; 
and  that  there  was  no  evidence  to  support  the  conviction. 

A.  W.  Rogers,  for  the  Crown,  argued  that  the  corroboration 
required  in  respect  of  the  lesser  offence  is  not  the  kind  of  corro- 
boration required  for  the  more  serious  offence,  i.e.,  in  the  lesser 
offence  the  corroboration  need  not  implicate  the  accused,  while  in 
the  more  serious  offence  it  must:  Rex  v.  Ilubin  (1927),  47  Can. 
Crim.  Cas.  237.  The  girl’s  description  in  detail  of  the  bed-room 
furniture  was  not  shaken  in  cross-examination,  and,  taken  together 
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with  the  fact  that  she  had  some  money  when  found  by  the  Chil- 
dren s Aid  Society  in  Hamilton,  is  sufficient  corroboration  to 
sustain  the  conviction.  The  acquittal  on  the  more  serious  charge 
does  not  prevent  a conviction  for  the  lesser  offence. 


July  4.^  The  judgment  of  the  Court  was  read  by  Mulock, 
C.J.O.: — The  accused  was  tried  by  his  Honour  Judge  Coatsworth, 
Judge  of  the  County  Court  of  the  County  of  York,  on  two  charges, 
the  first  being  that  he  “ did  attempt  to  carnally  know  Ida  Dicks,  a 
girl  under  the  age  of  fourteen  years,  not  being  his  wife,  contrary 
to  the  Criminal  Code,  section  301  (1)/*  and  the  second  being  that 
at  the  time  and  place  aforesaid  he  “ did  indecently  assault  Ida 
Dicks,  a female,  contrary  to  the  Criminal  Code,  section  292(a).” 

The  learned  Judge  expressed  himself  satisfied  by  the  evidence 
of  the  guilt  of  the  accused  of  the  first  offence  charged,  namely,  that 
of  attempting  to  carnally  know  Ida  Dicks,  but  held  that  corrobora- 
tion of  her  evidence  w^as  necessary  in  order  to  convict ; and,  there 
being  no  corroboration,  he  acquitted  the  accused  of  the  charge  of 
attempting.  The  Criminal  Code  does  not  require  corroboration 
of  the  attempt,  and  therefore  the  accused  was  wrongfully  acquitted. 
The  Court  has  no  jurisdiction  to  set  aside  the  acquittal,  and  it 
therefore  remains  a final  adjudication  in  respect  of  the  first  men- 
tioned charge. 

As  to  the  second  charge,  Mr.  Slattery  strongly  urged  that 
acquittal  of  the  attempt  was  an  acquittal  under  the  second  charge, 
namely,  that  of  indecently  assaulting  Ida  Dicks,  but  it  is  unneces- 
sary to  determine  the  point,  as  there  was  evidence  of  indecent 
assault  unconnected  with  the  attempt,  and  therefore  we  see  no 
reason  for  interfering  with  the  learned  trial  Judge’s  finding  in 
respect  of  the  second  charge  or  of  the  sentence  which  he  pro- 
nounced. 

Appeal  dismissed. 


[IN  CHAMBERS.] 
Re  Lesi»ek!\nce. 


Dower — Inchoate  Right — Mortgages — Bar  of  Dower — Sale  under  Power 
— Surplus  in  Hands  of  Second  Mortgagee — Right  of  Wife  to  Dower 
— Sum  Calculated  on  Full  Amount  Realised. 

The  owner  of  the  legal  estate  in  certain  land  mortgaged  it  (his  wife 
barring  her  dower) ; he  then  mortgaged  the  equity  of  redemption 
(his  wife  again  barring  her  dower);  the  first  mortgage  was  dis- 
charged', and  what  was  at  first  a mortgage  of  the  equity  of  redemp- 
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tion  became  a mortgage  of  the  land;  then  the  equity  of  redemption  1927. 
was  mortgaged,  i.e.,  a second  mortgage  was  made  (the  mortgagor’s 
wife  barring  her  dower)  ; and  finally  the  mortgagee  of  the  equity  of  1U 
redemption  sold  under  his  power  of  sale  and  realised  more  than  the  Lesperance. 
amounts  of  the  two  mortgages:  — 

Held,  that  the  wife  was  entitled  to  dower  in  the  surplus,  calculated 
on  the  full  amount  realised  from  the  sale  under  the  power. 

Sections  10  and  11  of  the  Dower  Act  considered. 

Re  Luckhardt  (1898),  29  O.R.  Ill,  referred  to. 

Motion  by  Adele  Lesperance  for  payment  out  of  moneys  in 
Court. 

June  28.  The  motion  was  heard  by  Rose,  J.,  in  Chambers. 

L.  N.  Sukloff,  for  Adele  Lesperance. 

Gideon  Grant,  K.C.,  and  J.  IF.  Pickup,  for  execution  creditors 
of  Stephen  Lesperance. 

July  '9.  Rose,  J. : — -This  is  a motion  for  the  payment  out  of 
court  of  moneys  paid  in  under  sec.  11  of  the  Dower  Act  (R.S.O. 

1914,  eh.  70)  by  a second  mortgagee,  who  sold  under  the  power  of 
sale  contained  in  his  mortgage  and  realised  more  than  enough  to 
satisfy  the  claim  of  the  first  mortgagee  and  his  own  claim  under 
the  second  mortgage. 

The  land  is  known  as  lot  No.  23  and  part  of  lot  No.  22.  The 
mortgages  existing  at  the  time  of  the  sale  were  a mortgage  made 
by  Stephen  Lesperance  to  the  Huron  and  Erie  Mortgage  Cor- 
poration on  the  1st  February,  1923,  to  secure  $5,000  and  interest, 
and  a mortgage  made  by  the  same  mortgagor  to  E.  E.  Cleary  on 
the  15th  December,  1924,  to  secure  $2,000  and  interest.  In  each 
mortgage  Adele  Lesperance,  the  wife  of  the  mortgagor,  joined  to 
bar  her  dower.  At  the  time  when  the  mortgage  to  the  Huron 
and  Erie  Mortgage  Corporation  was  made  and  registered,  there 
was  on  the  register  an  earlier  mortgage  made  by  Lesperance  (his 
wife  joining  to  bar  her  dower)  to  the  Canada  Trust  Company  to 
secure  $2,600  and  interest,  and  this  mortgage  was  not  discharged 
for  nearly  a month  after  the  registration  of  the  mortgage  to  the 
Huron  and  Erie  Mortgage  Corporation,  so  that  the  last  men- 
tioned mortgage  was  originally  a second  mortgage;  and  similarly, 
as  to  lot  No.  23,  the  mortgage  to  the  Canada  Trust  Company  had 
originally  been  a second  mortgage  (a  still  earlier  mortgage  of  lot 
No.  23  not  having  been  discharged  until  some  time  after  the 
registration  of  the  mortgage  to  the  Canada  Trust  Company). 

Lesperance  had  acquired  the  land  in  two  parcels.  The  first, 
lot  No.  23,  was  conveyed  to  him  on  the  5th  December,  1908.  On 
the  same  day  he  mortgaged  this  lot  (his  wife  barring  her  dower) 


96 


ONTARIO  LAW  REPORTS. 


[vOL. 


Rose,  J.  to  his  grantor  to  secure  a sum  less  than  the  expressed  consideration 
■j997  for  the  grant;  and  it  is  suggested  by  counsel  for  the  execution 

• creditors  that  it  ought  to  be  found  that  the  legal  estate  did  not 

Lesperance.  ves^  Lesperance,  or,  alternatively,  that  it  ought  to  be  found  that 
the  mortgage  of  lot  No.  23  made  on  the  5th  December,  1908,  was 
a mortgage  “ for  the  purchase-money  of  the  land  ” within  the 
meaning  of  sec.  10  of  the  Dower  Act,  and  that  the  mortgage  to  the 
Huron  and  Erie  Mortgage  Corporation,  to  the  extent  of  the  amount 
secured  by  the  mortgage  of  1908,  took  the  place  of  that  mortgage 
of  1908  so  as  to  be  in  turn  a mortgage  for  the  purchase-money 
of  the  land  within  the  meaning  of  the  section.  But,  except  by  the 
production  of  the  registrar’s  abstract,  the  creditors  did  not  furnish 
any  evidence,  and  upon  the  materials  furnished  it  is  quite  impos- 
sible to  find  that  the  legal  estate  in  lot  No.  23  did  not  vest  in  Les- 
perance  in  1908;  and,  while  it  may  be  a fair  inference  that  the 
mortgage  of  1908  was  a mortgage  for  part  of  the  purchase-money, 
it  is  quite  impossible  to  find  (even  if  such  a finding  would  be  of 
value  to  the  execution  creditors — as  to  which  I express  no  opinion) 
that  part  of  the  money  advanced  on  the  security  of  one  of  the 
mortgages  in  force  at  the  time  of  the  sale  under  the  power  of  sale 
was  applied  in  paying  off  the  mortgage  of  1908. 

The  case  that  has  to  be  considered  may  therefore  be  stated  thus : 
The  owner  of  the  legal  estate  mortgages  it  (his  wife  barring  her 
dower) ; he  then  mortgages  the  equity  of  redemption  (his  wife 
again  barring  her  dower) ; the  first  mortgage  is  discharged,  and 
what  was  at  first  a mortgage  of  the  equity  of  redemption  becomes 
a mortgage  of  the  land ; then  the  equity  of  redemption  is  mortgaged, 
i.e.,  a second  mortgage  is  made  (the  mortgagors’  wife  barring  her 
dower) ; and  finally  the  mortgagee  of  the  equity  of  redemption  sells 
under  his  power  of  sale  and  realises  more  than  the  amounts  of  the 
two  mortgages.  And  the  question  is : Is  the  wife  entitled  to  dower 
in  the  surplus;  and,  if  so,  upon  what  basis  is  the  amount  to  which 
she  is  entitled  to  be  calculated  ? 

Counsel  for  the  execution  creditors  point  out  that  sec.  4 of  the 
Dower  Act,  which  confers  dower  in  equitable  estates,  applies  only 
when  the  husband  dies  beneficially  entitled ; and  they  contend  that 
sec.  10  (2)  of  the  Act,  which  applies  when  “ land  ” comprised  in  a 
mortgage  is  sold  under  a power  of  sale,  has  no  application  where 
what  has  been  mortgaged,  and  what  is  sold,  is  an  equity  of  redemp- 
tion; and  they  say,  therefore,  that  the  wife  has  no  right  of  dower. 
This  contention  does  not  seem  to  me  to  be  sound.  Before  the 
original  of  sec.  10  (1)  was  passed  in  1879,  if  a mortgagor’s  wife 
joined  in  the  mortgage  to  bar  her  dower,  she  was  not  entitled  to 
dower  in  the  equitable  estate  which  remained  in  her  husband  after 
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the  mortgage,  unless  he  died  beneficially  entitled  thereto;  and  the 
husband  might  defeat  the  claim  to  dower  in  the  equitable  estate  by 
a transfer  in  his  lifetime.  But  the  effect  of  the  section  is  that  a 
married  woman  is  entitled  to  dower  out  of  an  equity  of  redemption 
in  land,  whether  or  not  her  husband  dies  seised  of  it, .where  such 
equity  has  arisen  by  his  having  executed  a mortgage  of  the  legal 
estate  in  which  she  has  joined  to  bar  her  dower  (I  adopt  the  state- 
ment made  by  Mr.  Fa'lconbridge  in  his  Law  of  Mortgages  of  Real 
Estate,  p.  284).  The  equity  of  redemption  which  the  husband 
has  in  the  land  of  which  before  the  execution  of  the  mortgage  he 
was  the  owner  is  the  equitable  estate  out  of  which  dower  is  given 
by  sec.  10:  Be  Luckhardt  (1898),  29  O.R.  111.  Now,  as  stated, 

the  present  case  is  to  be  dealt  with  on  the  assumption  that  Lesper- 
ance  was  the  owner  of  the  legal  estate.  Therefore  when  he  made 
his  first  mortgage,  his  wife  joining  to  bar  her  dower,  he  retained 
an  equitable  estate  out  of  which  by  the  statute  his  wife  was  entitled 
to  dower  whether  or  not  he  died  possessed;  and  when,  upon  the 
mortgaging  of  that  equitable  estate,  the  wife  joined  to  bar  her 
dower,  the  bar  of  dower  was,  I think,  such  a bar  as  is  referred  to  in 
sec.  10  (1).  Certainly,  it  was  “a  bar  of  dower  contained  in  a 
mortgage,”  and  certainly,  although  what  was  mortgaged  was  less 
than  the  legal  estate,  the  instrument  was  intended  to  give  the 
mortgagee  security  upon  the  land ; therefore,  I think  that  the  bar 
of  dower  was  a “ bar  of  dower  contained  in  a mortgage  or  other 
instrument  intended  to  have  the  effect  of  a mortgage  or  other 
security  upon  land  ” within  the  meaning  of  the  statute  and  that 
it  did  not  operate  to  any  greater  extent  than  was  “necessary  to 
give  full  effect  to  the  rights  of  the  mortgagee.”  And  so  when 
what  had  been  a second  mortgage  became  a first  mortgage  and  a 
new  second  mortgage  was  made,  the  interest  last  mortgaged  was 
an  equitable  interest  of  the  husband  in  which  the  wife  had  a dower 
right  which  was  not  dependent  upon  the  husband’s  dying  bene- 
ficially entitled,  and  a bar  of  dower  was  just  as  essential  in  the 
case  of  the  last  of  the  mortgages  (the  mortgage  containing  the 
power  under  which  the  sale  was  made)  as  it  had  been  in  the  case 
of  the  mortgage  to  the  Huron  and  Erie  Mortgage  Corporation; 
and,  as  the  bar  is  not  to  operate  “ to  any  greater  extent  than  shall 
be  necessary  to  give  full  effect  to  the  rights  of  the  mortgagee,”  I 
think  it  is  clear  that  the  wife  is  entitled  to  dower  out  of  the  moneys 
in  court. 


Rose,  J. 


1927. 


Re 

Lesperance. 


When  a surplus  arises  from  a sale  made  under  a power  con- 
tained in  a first  mortgage  there  is  no  difficulty  as  to  the  basis  upon 
which  the  amount  payable  to  the  wife  is  to  be  ascertained ; for  by 
sec.  10  (2)  it  is  enacted  that  (except  where  the  mortgage  is  for 
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Rose,  J. 
1927. 

Re 

Lesperance. 


the  purchase-money  of  the  land)  the  basis  of  calculation  shall  be 
the  amount  realised  from  the  sale  of  the  land,  and  not  merely  the 
surplus  of  such  amount  over  the  sum  secured  by  the  mortgage. 
But  counsel  contend  that  there  is  no  way  of  applying  sec.  10  (2) 
in  the  case  of  a sale  under  the  power  contained  in  a mortgage  of 
the  equity  of  redemption  except  by  treating  the  equity  of  redemp- 
tion as  the  “ land  comprised  in”  the  second  mortgage,  and  basing 
the  calculation  upon  the  amount  realised  from  the  sale  of  the  equity 
of  redemption  (i.e.  upon  the  excess  of  the  purchase-price  over  the 
amount  secured  by  the  first  mortgage).  I am,  however,  unable  to 
agree  that  the  case  depends  entirely  upon  sec.  10  (2).  By  sec.  11. 
(2)  the  duty  of  the  Court  is  to  “make  such  order  as  may  be  deemed 
just  for  securing  the  right  of  dower  of  a married  woman  in  any 
money  out  of  which  she  shall  be  dowable.”  If  sec.  10  (2)  specifies 
the  basis  upon  which  the  amount  to  which  the  woman  is  entitled 
shall  be  ascertained,  that  basis  must  be  taken;  but,  if  the  Tight  is 
clear  and  the  basis  is  not  laid  down  in  sec.  10  (2),  then  the  Court 
must  proceed  to  ascertain  the  basis  that  will  secure  such  right  as 
the  woman  is  by  the  Act  declared  to  have.  Now  before  the  legal 
estate  was  mortgaged  the  wife  had  her  common-law  dower,  and 
when  she  joined  in  the  first  mortgage  to  bar  her  dower,  the  bar,  by 
the  statute,  operated  only  to  such  extent  as  should  be  necessary  to 
give  full  effect  to  the  rights  of  the  mortgagee ; there  was  no  reason 
why,  for  the  benefit  of  her  husband  or  his  creditors,  she  should 
agree,  and  she  did  not  agree,  that  in  case  she  survived  her  husband 
she  should  have  for  life  any  less  than  one-third  of  his  land;  and. 
applying  the  principle  established  by  sec.  10  (1),  sec.  10  (2)  enacts 
that  upon  a sale  of  the  land  by  the  mortgagee  the  basis  of  calculation 
of  the  dower  shall  be  the  amount  realised  from  the  sale  of  the  land, 
and  not  the  surplus  only.  Similarly,  when  on  the  making  of  the  sec- 
ond mortgage  the  wife  barred  her  dower  in  the  equitable  estate,  she 
did  so,  as  the  statute  declared,  only  to  the  extent  necessary  to  give 
full  effect  to  the  rights  of  the  second  mortgagee ; and  I think  that  a 
holding  that  the  bar  contained  in  the  second  mortgage  had  the  effect 
of  benefiting  the  husband’s  creditors  by  reducing  the  wife’s  right 
from  a right  to  one-third  of  the  land  (subject  to  the  rights  of  the 
mortgagees)  to  a right  to  one-third  of  the  equity  of  redemption 
would  be  a holding  that  the  bar  had  an  effect  which  the  statute 
denies  to  it.  Therefore,  whether  sec.  10  (2)  can  or  cannot  be  invok- 
ed, I think  that  the  wife’s  right  in  the  present  case  is  to  have  her 
dower  calculated  on  the  full  amount  realised  from  the  sale  under 
the  power  contained  in  the  mortgage  to  Cleary. 

The  amount  realised  from  the  sale  of  the  land  was  $10,700. 
Lesperance  and  his  wife  are  said  to  be  each  about  40  years  of  age. 
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According  to  the  table  “ LI 99  printed  in  Cameron  on  Dower,  p.  Rose,  J. 
598,  which  seems  to  be  the  table  generally  used,  the  present  value  ^ 9,,7 

of  the  wife’s  right  is  therefore  $3.96  per  $100,  or  $423.72.  I sup-  

pose  that  the  proper  order  will  be  one  for  payment  out  of  court  °f  Lesperance 

that  sum  to  Mrs.  Lesperance  and  for  the  payment  of  the  balance 

to  the  Sheriff  of  the  County  of  Essex  to  be  dealt  with  according  to 

the  statute;  but  the  form  of  order  may  be  discussed  with  me  if 

the  parties  differ  about  it.  The  execution  creditors  represented  on 

the  motion  must  pay  Mrs.  Lesperance’s  costs. 


Provincial  Elections — Ontario  Controverted  Elections  Act,  R.S.O.  191-//, 
ch.  10 — Corrupt  Practices — Bribery — Promise  to  Give  Money  to 
Induce  Candidate  to  Withdraw — Election  Act,  1926,  16  Geo.  Y.  ch. 
1/,  sec.  162  (1)  O') — Evidence — Intent — Agency. 

After  the  issue  of  writs  for  a general  election,  there  were  three 
candidates  in  the  field  in  North  Bruce,  a Conservative,  a Liberal, 
and  a Progressive.  The  Liberal  and  the  Progressive  were  opposed 
to  the  Conservative  Government’s  policy  of  Government  control  of 
intoxicating  liquor,  and  favoured  prohibition.  The  president  of  the 
Ontario  Prohibition  Union  thought  it  desirable  that  either  the 
Liberal  or  the  Progressive  candidate  should  retire,  and  a meeting 
of  the  two  candidates  and  some  of  their  supporters  with  C.,  an 
active  supporter  of  the  Prohibition  cause,  was  held,  at  which  the 
respondent  was  present.  No  agreement  was  reached  that  either 
candidate  should  withdraw.  C.  declared  that  the  Union  would  sup- 
port the  respondent,  the  Liberal  candidate.  The  petitioner,  the 
Progressive  candidate,  declined  to  withdraw;  and  all  three  candi- 
dates went  to  the  polls,  the  respondent  being  declared  elected.  At  the 
meeting  referred  to,  a resolution  was  passed  appointing  a committee 
“to  arrange  for  expenses  incurred  by  candidates  dropping  out:” — 

Held,  that  to  offer  to  pay  the  expenses  of  a candidate  who  withdraws 
is  not  necessarily  to  commit  the  statutory  offence  of  bribery; 
the  gist  of  the  offence  is  making  the  offer  to  induce  the  candidate 
to  withdraw;  and,  even  assuming  that  the  resolution  amounted  to 
an  offer  to  give  money,  within  the  meaning  of  sec.  162  (1)  (j)  of 
the  Ontario  Election  Act,  1926,  an  inference  could  not  properly  be 
drawn  that  the  resolution  was  proposed  and  passed  “in  order  to 
induce”  the  petitioner  to  withdraw. 

A criminal  charge  is  not  lightly  to  be  held  to  be  established;  if  there 
is  even  a reasonable  doubt  as  to  the  existence  of  the  essential 
intent,  the  person  accused  ought  to  have  the  benefit,  and  here 
there  was  at  least  a reasonable  doubt  as  to  whether  even  the  mover 
and  seconder  of  the  resolution  acted  as  they  did  in  order  to  induce 
a person  to  withdraw. 

Quwre,  whether  either  the  mover  or  the  seconder  was  an  agent  of  the 
respondent. 


[ROSE  AND  FIS'HEIR,  JJ.] 


Re  North  Bruce  Provincial  Election. 


1927. 


Fenton  v.  Mewhinney. 


July  10. 


100 


ONTARIO  LAW  REPORTS. 


[vol. 


1927. 

Re 

North 

Bruce 

Provincial 

Election. 


The  respondent  was  not  guilty  of  any  corrupt  practice  whereby  he 
avoided  the  election  under  sec.  174  of  the  Act  and  disqualified  him- 
self; and,  even  if  it  could  have  been  found  that  a corrupt  practice  had 
been  committed  by  some  other  person,  it  could  not  be  found  that  it 
was  committed  with  the  actual  knowledge  and  consent  of  the  respond- 
ent, and  that  he  had  thereby  become  disqualified  under  sec.  177  (1). 


Petition  under  the  Ontario  Controverted  Elections  Act  to  avoid 
the  election  of  the  respondent  as  member  of  the  Legislative 
Assembly  for  North  Bruce  and  to  disqualify  the  respondent. 


The  trial  was  at  Walkerton  before  Rose  and  Eisher,  JJ. 

T.  Herbert  Lennox,  K.C.,  G.  C.  Price,  and  E.  C.  Spereman,  for 
the  petitioner. 

0.  E.  Klein,  for  the  respondent. 

July  16.  Rose  and  Fisher,  JJ. : — The  petitioner  adduced 
evidence  in  support  of  two  charges  of  bribery,  the  one  being  in 
effect  a charge  under  sec.  162  (1)  (i)  of  the  Election  Act,  1926 
(16  Geo.  V.  ch.  4),  that  in  order  to  induce  the  petitioner  to  refrain 
from  becoming  a candidate  or  to  withdraw  from  being  a candidate 
the  respondent  offered  and  promised  that  the  respondent  and  the 
Honourable  J ames  Malcolm,  the  Minister  of  Trade  and  Commerce, 
would  procure  an  office,  place,  or  employment  for  the  petitioner, 
and  the  other  being  a charge  under  sec.  162  (1)  (/)*  that  in  order 
to  induce  the  petitioner  to  withdraw  from  being  a candidate  the 
respondent  offered  or  promised  or  agreed  to  give  money  to  the 
petitioner. 

The  petitioners  is  the  only  evidence  in  support  of  the  first 
charge.  The  allegation  is  that  the  respondent  said  to  the  petitioner 
that  at  a stated  place  on  a stated  day  Mr.  Malcolm  had  told  the 
respondent  to  tell  the  petitioner  that  if  the  petitioner  withdrew 
Mr.  Malcolm  and  the  respondent  would  see  that  the  petitioner  “got 
something  good.”  There  is  no  evidence  that  Mr.  Malcolm  was  at 
the  place  named  on  the  day  stated  or  that  there  and  then  or  at  any 
other  place  or  time  he  authorised  the  delivery  of  any  message  such 
as  the  respondent  is  alleged  to  have  delivered;  but  on  the  other 
hand  there  is  positive  evidence  by  the  respondent  that  there  never 
was  between  Mr.  Malcolm  and  him  any  conversation  such  as  he  is 
alleged  to  have  reported.  Therefore  there  can  be  no  suggestion  that 
it  ought  to  be  found  that  the  respondent  had  authority  to  make  the 

* 162. — (1)  Every  person  who,  . . . . (;')  in  order  to  induce 

a person  to  withdraw  from  being  a candidate  at  an  election,  directly 
or  indirectly  gives  or  lends,  or  offers  or  promises  or  agrees  to  give 
or  lend,  any  money  or  valuable  consideration  to  such  person,  or  to 
any  other  person;  shall  be  guilty  of  bribery  and  shall  incur  a penalty 
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alleged  offer.  There  is,  of  course,  evidence  that  the  respondent 
made  the  offer;  and  so  far  as  the  validity  of  the  election  and  the 
disqualification  of  the  respondent  are  concerned  the  effect  of  an 
offer  made  without  authority  would  be  the  same  as  that  of  an 
offer  which  the  respondent  could  have  made  good.  But  the 
respondent  is  specific  in  his  denial  that  he  made  any  such  offer  or 
had  with  the  petitioner  any  conversation  resembling  that  reported 
by  the  petitioner,  and  there  is  no  reason  for  attaching  greater 
weight  to  the  petitioners  assertion  than  to  the  respondent’s  denial ; 
indeed  it  seems  unlikely  that  such  an  offer  would  have  been  made 
(as  the  petitioner  says  it  was)  in  a small  room  in  which  several 
persons  besides  the  petitioner  and  the  respondent  were  present,  or 
if  made  there  that  it  would  not  have  been  overheard.  As  was  inti- 
mated at  the  trial,  this  first  charge  fails. 

The  real  issue  in  the  case  is  raised  by  the  second  charge.  The 
Avrits  of  election  were  issued  on  the  18th  October,  1926 ; the 
nomination-day  was  the  20th  November,  1926.  After  the  issue  of 
the  writs  there  were  in  the  field  in  each  of  the  two  electoral  districts 
of  Bruce  three  candidates,  a Conservative,  a Liberal,  and  a Pro- 
gressive. The  candidates  of  the  Liberal  and  the  Progressive  parties 
in  these  ridings  favoured  the  continuance  of  the  Ontario  Temper- 
ance Act  rather  than  the  Conservative  Government’s  policy  of 
Government  control  of  the  traffic  in  intoxicating  liquor.  The 
petitioner  was,  within  the  meaning  of  sec.  2 of  the  Election  Act, 
1926,  the  candidate  of  the  Progressive  party  in  North  Bruce,  and 
the  respondent  was  the  candidate  of  the  Liberal  party.  The  presi- 
dent of  the  Ontario  Prohibition  Union,  the  Reverend  Dr.  A.  J. 
Irwin,  arranged  to  meet  in  Chesley  on  the  4th  November  the  candi- 
dates in  the  Bruces  favouring  prohibition  and  some  of  their  friends, 
lie  was  accompanied  by  Mr.  Sam  Carter  of  Guelph,  an  active  sup- 
porter of  the  prohibition  cause.  The  petitioner  and  the  respond- 
ent and  the  Progressive  candidate  in  South  Bruce,  Mr.  McCallum, 
attended,  but  the  Liberal  candidate  in  South  Bruce,  Mr.  Anderson, 
Avas  not  present.  Dr.  Irwin  spoke  of  the  need  of  uniting  the  votes 
of  the  electors  favourable  to  prohibition,  and  of  the  consequent 
desirability  of  the  withdrawal  in  each  of  the  ridings  of  Bruce  of 
either  the  Liberal  or  the  Progressive  candidate.  It  was  said  also 
that  the  leaders  of  the  Liberal  and  the  Progressive  parties  were 
favourable  to  a union  of  forces  for  the  purpose  of  defeating  the 
candidate  who  supported  the  Government’s  policy.  The  petitioner 
suggested  that  it  would  be  unfair  to  ask  him  to  withdraAV  unless 
provision  was  made  for  the  repayment  of  expenses  which  he  had 
incurred;  he  gave  some  information  as  to  his  financial  circum- 
stances, and  spoke  of  having  had  to  borrow  money.  Dr.  Invin,  and 
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probably  Mr.  Carter,  expressed  agreement  with  the  petitioner’s 
views,  and  said  that  if  a candidate  withdrew  an  effort  would  be 
made  or  ought  to  be  made  to  reimburse  him ; it  is  difficult  upon  the 
evidence  to  find  precisely  what  was  said,  but  it  seems  to  be  reason- 
ably clear  that,  while  there  was  a general  concurrence  in  the  idea 
that  there  ought  to  be  reimbursement,  no  definite  plan  for  collecting 
the  necessary  money  was  formulated  and  no  one  bound  himself  to 
pay  anything  or  made  himself  responsible  for  the  raising  of  a 
fund.  The  meeting,  which  was  quite  informal,  ended  with  an 
arrangement  that  there  should  be  a further  meeting  at  Paisley  on 
the  6th  November,  that  Mr.  Anderson  should  be  asked  to  attend, 
and  that  each  candidate  should  bring  two  of  his  supporters  with 
him,  and  there  seems  to  have  been  an  understanding,  somewhat 
indefinite  perhaps,  but  still  an  understanding,  that  if  no  agreement 
for  the  withdrawal  of  candidates  could  be  come  to  Mr.  Carter 
would  say  which  candidate  in  each  of  the  ridings  would  have  the 
support  of  the  prohibitionist  forces. 

A meeting  was  held  at  Paisley  as  arranged.  The  four  candi- 
dates and  two  supporters  of  each  attended,  and  a number  of  persons 
who  were  interested  were  allowed  to  be  present  without  taking  any 
formal  part  in  the  proceedings.  Mr.  Carter  was  there,  but  Dr. 
Irwin  did  not  come.  After  some  speeches  had  been  made  it  was 
resolved  unanimously  that  the  meeting  should  proceed  to  select  a 
candidate  for  each  of  the  ridings  and  that  in  the  event  of  the  failure 
of  the  meeting  to  agree  the  selection  should  be  made  by  Mr.  'Carter 
and  that  the  meeting  should  abide  by  his  decision.  In  addition  to 
voting  for  the  resolution  each  of  the  four  candidates  seems  to  have 
made  a fairly  unequivocal  statement  of  his  intention  to  accept  the 
decision  arrived  at,  whatever  it  might  be.  Following  the  passing 
of  the  resolution  there  were  conferences  of  the  Liberal  candidates 
with  their  supporters  and  of  the  Progressive  candidates  with  then- 
supporters.  The  conferences,  however,  produced  no  result,  and 
upon  announcement  of  this  fact  being  made  Mr.  Carter  declared 
his  choice,  the  respondent  in  North  Bruce  and  Mr.  McCallum  in 
South  Bruce.  This  aroused  the  anger  of  the  petitioner  and  of  Mr. 
Anderson,  each  of  whom  declared  his  intention  of  remaining  in  the 
field,  and  the  meeting  was  breaking  up,  and  some  of  the  persons 
attending  were  on  their  feet,  when  one  of  the  delegates  moved  and 
another  seconded  a resolution  that  two  gentlemen,  one  of  whom 
was  present,  should  “ be  a committee  to  arrange  for  expenses  incur- 
red by  candidates  dropping  out.”  The  resolution  was  read  by  the 
secretary,  there  was  no  discussion,  but  some  one  said  “ carried,” 
and  a minute  was  made  accordingly.  The  petitioner  says  that  he 
stated  that  lie  was  not  to  be  bribed  by  any  such  resolution.  It 
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seems,  however,  to  be  reasonably  clear  that  if  he  did  make  such  a 
statement  in  the  room  in  which  the  meeting  was  held  he  was  not 
heard  by  the  respondent.  The  secretary  read  the  minutes,  and  a 
motion  for  their  adoption  was  made  and  seconded,  and  was  stated 
to  be  carried. 

The  three  candidates  remained  in  the  field  in  North  Bruce;  all 
were  duly  nominated  on  the  20th  November;  the  respondent  was 
successful  at  the  polls  on  the  1st  December,  and  was  declared  elect- 
ed. The  contention  is  that  the  resolution  for  the  appointment  of 
“ a committee  to  arrange  for  expenses  of  candidates  dropping  out 
was  in  effect  an  offer  or  promise  or  agreement  to  give  money  to  the 
petitioner  to  induce  him  to  withdraw  from  being  a candidate,  that 
the  offer  was  made  by  the  respondent,  or  alternatively  that  it  was 
made  by  his  agents  with  his  actual  knowledge  and  consent,  that  the 
election  wTas  void,  and  that  the  respondent  is  disqualified. 

The  resolution  does  not  profess  to  bind  any  one  to  pay  anything : 
it  merely  appoints  a committee  to  “ arrange  for  ” expenses  incurred 
by  a candidate  who  withdraws.  Perhaps,  however,  regard  being 
had  to  what  had  been  said  in  the  course  of  the  discussion  in  Lhesley, 
it  can  be  said  that  implied  in  the  resolution  was  a representation  by 
those  who  passed  it  that  if  any  candidate  favourable  to  the  cause  of 
prohibition  retired  some  Prohibitionists  or  some  members  of  the 
party  whose  candidate  was  left  in  the  field  would  contribute  through 
the  committee  to  reimburse  the  candidate  so  retiring.  In  that  sense, 
perhaps,  those  who  passed  the  resolution  made  an  offer  to  the  peti- 
tioner to  secure  money  for  the  petitioner,  or  even  through  the  com- 
mittee to  pay  money  to  the  petitioner,  in  case  he  should  withdraw. 
Therefore,  it  may  be  that  without  any  unduly  free  interpretation 
of  sec.  162  (1)  (j)  of  the  Election  Act,  1926,  it  could  be  held  that 
the  persons  responsible  for  the  resolution  did,  within  the  meaning 
of  the  statute,  directly  or  indirectly  offer  or  promise  or  agree  to 
give  money  to  the  petitioner  in  a certain  event.  And  probably  it 
ought  to  be  held  that  all,  including  the  respondent,  who  heard  the 
secretary  read  the  resolution  and  who,  without  voicing  their  opposi- 
tion or  demanding  a formal  vote,  heard  the  declarations  that  the 
resolution  was  carried  and  that  the  minutes  were  correct,  ought  to 
be  held  responsible  for  the  resolution.  But  to  offer  to  pay  the 
expenses  incurred  by  a candidate  who  withdraws  is  not  necessarily 
to  commit  the  statutory  offence  of  bribery ; the  gist  of  the  offence  is 
in  making  the  offer  in  order  to  induce  the  candidate  to  withdraw ; 
and  it  seems  to  us  to  be  far  from  clear  that  in  the  circumstances  of 
the  case,  even  assuming  the  resolution  to  amount  to  an  offer  to  give 
money,  there  can  properly  be  drawn  an  inference  that  even  the 
mover  and  seconder  acted  with  the  intent  of  inducing,  or,  to  use  the 
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words  of  the  statute,  “ in  order  to  induce,”  the  petitioner  to  with- 
draw. 

The  evidence,  taken  as  a whole,  seems  to  indicate  that  at  the 
meeting  held  at  Chesley  what  was  under  discussion  was  primarily 
the  duty  of  the  candidates  in  respect  of  the  prominent  issue  in  the 
election  generally,  and  that  the  discussion  of  the  question  of  reim- 
bursement was  incidental.  The  idea  at  that  meeting  seems  to  have 
been  that,  if  necessary^  pressure  should  be  put  upon  one  of  the 
candidates  in  each  of  the  two  ridings;  and  it  seems  to  have  been 
thought  that  if  a candidate,  for  the  good  of  the  cause  of  prohibition, 
withdrew,  whether  voluntarily  or  under  pressure,  it  would  be  no 
more  than  fair  that  he  should  not  be  left  to  bear  the  expense  of  his 
candidature  so  far  as  it  had  proceeded.  At  that  meeting,  in  other 
words,  there  seems  to  have  been  no  thought  of  paying  money  to  a 
candidate  in  order  to  induce  him  to  retire,  but  only  a discussion  as 
to  what  would  be  fair  in  the  event  of  the  retirement  of  a candidate 
for  the  good  of  the  cause  which  the  persons  attending  the  meeting 
were  supporting ; and  Mr.  'Carter,  at  least,  seems  to  have  threatened 
rather  than  to  have  held  out  an  offer  of  payment  as  an  inducement. 
Then  at  the  meeting  held  at  Paisley  Mr.  'Carter  is  reported  to  have 
stated,  while  the  principal  motion  was  under  discussion,  that  in  case 
the  candidates  should  not  agree  amongst  themselves  he  would  exer- 
cise the  power  which  the  meeting  held  at  Chesley  had  conferred 
upon  him  or  had  intended  that  he  should  have:  his  attitude  again 
seems  to  have  been  compelling  rather  than  coaxing.  And,  as  has 
been  stated,  the  motion  for  the  appointment  of  a committee  to 
arrange  for  the  expenses  of  candidates  dropping  out  was  not  made 
until  after  Mr.  Carter’s  selection  had  been  declared,  and  the  peti- 
tioner in  North  Bruce  and  Mr.  Anderson  in  South  Bruce  had  put 
themselves  in  rebellion.  Why  the  motion  should  have  been  made 
at  that  time  it  is  not  easy  to  say,  but  it  occurs  to  us  that  it  is  quite 
possible  that  what  happened  was  that  the  mover  saw  that  the  meet- 
ing was  breaking  up  without  any  formal  adoption  of  one  of  the 
decisions  that  had  been  reached  informally  at  Chesley,  and  that  he 
made  his  motion  without  stopping  to  think  whether  in  the  circum- 
stances there  was  any  purpose  to  be  served  by  it.  That  possibility 
existing,  we  do  not  think  that  we  can  properly  draw  the  inference 
that  either  the  mover  or  the  seconder  intended  the  motion  to  be  a • 
bribe — an  inducement  to  a candidate  to  withdraw.  A criminal 
charge  is  not  lightly  to  be  held  to  be  established,  and  if  there  is  even 
a reasonable  doubt  as  to  the  existence  of  the  essential  intent  the 
person  accused  ought  to  have  the  benefit  of  it ; and  a consideration 
of  all  the  circumstances  leads  us  to  the  conclusion  that  there  is  at 
least  a reasonable  doubt  as  to  whether  even  the  mover  and  the  sec- 
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onder  of  the  resolution  acted  as  they  did  in  order  to  induce  a person  Rose  and 
to  withdraw  from  being  a candidate.  Fisher^jJ. 


If  the  mover  or  seconder  of  or  any  other  person  who  is  respon- 
sible for  the  passing  of  the  resolution  was  an  agent  of  the  respond- 
ent and  was  guilty  of  a corrupt  practice  the  respondent’s  election 
is  void  under  sec.  174  of  the  Election  Act,  1926,  unless  sec. 
175  can  be  invoked.  But  it  seems  to  us  that,  having  regard  to 
the  nature  and  purpose  of  the  meeting  and  to  the  invitations  upon 
which  the  mover  and  seconder  of  the  resolution  attended,  it  is 
doubtful  whether  either  of  those  gentlemen  could  be  said  to  have 
been  an  agent  of  the  respondent  within  the  meaning  given  to  the 
word  “ agent  ” by  the  cases.  However,  our  opinion  being  that  the 
evidence  does  not  warrant  a finding  that  either  the  mover  or  the 
seconder  of  the  resolution  was  guilty  of  a corrupt  practice,  we  do 
not  stop  to  consider  the  question  of  their  agency.  Other  persons 
present  at  the  meeting  were  probably  agents  of  the  respondent 
within  the  meaning  of  sec.  174  of  the  Act;  but  they  took  no  active 
part  in  the  passing  of  the  resolution,  and  there  is  still  less  reason  for 
attributing  to  them  an  intent  to  induce  a candidate  to  withdraw 
than  there  is  for  attributing  such  an  intent  to  those  who  were  active- 
ly responsible.  Therefore  we  are  unable  to  find  that  a corrupt 
practice  was  committed  by  an  agent  of  the  respondent. 

As  to  the  respondent  himself  we  think  the  c'ase  is  clear.  The 
respondent  says,  in  substance,  that  when  he  heard  the  motion  put 
he  thought  that  as  no  one  was  dropping  out  the  resolution  was  of 
no  effect,  that  there  was  no  object  in  passing  it,  but  that  there  was 
no  great  reason  for  objecting  to  it;  that  he  did  not  think  that  any 
candidate  had  incurred  any  considerable  expense;  that  it  did  not 
occur  to  him  that  an  offer  of  reimbursement  could  be  an  induce- 
ment to  any  of  the  candidates  to  withdraw;  and,  specifically,  that 
he  did  not  act,  or  refrain  from  acting,  in  order  to  induce  the  peti- 
tioner to  withdraw.  There  seems  to  us  to  be  no  reason  for  doubt- 
ing the  truth  of  this  statement,  and  it  follows  that  our  opinion  is 
both  that  the  respondent  was  not  guilty  of  any  corrupt  practice 
whereby  he  avoided  the  election  under  sec.  174  and  disqualified 
himself,  and  that,  even  if  it  could  have  been  found  that  a corrupt 
practice  had  been  committed  by  some  one  other  than  the  respondent, 
it  would  have  been  impossible  to  find  that  such  corrupt  practice 
was  committed  with  the  actual  knowledge  and  consent  of  the 
respondent  and  that  the  respondent  had  thereby  become  disqualified 
under  sec.  177  (1). 
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For  these  reasons  we  are  of  opinion  that  the  petition  must  be 
dismissed,  and  we  can  see  no  reason  why  the  petitioner  ought  not 
to  be  ordered  to  pay  the  costs. 
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[ROSE  AND  PIiSiHER,  JJ.] 

Re  South  Beuce  Peovincial  Election. 

Johnston  v.  McCallum. 

Provincial  Elections — Ontario  Controverted  Elections  Act , R.S.O.  914, 
ch.  10 — Corrupt  Practices — R ribery — Promise  and  Payment  of 
Money  to  Induce  Candidate  to  Withdraw' — Meaning  of  “ Candidate ” 
— Election  Act,  1926,  16  Geo.  V.  ch.  4,  secs.  2,  162  ( 1 ) (j),  177  (1), 
(2),  178 — Disqualification  of  Candidate — Saving  Provisions  of 
Statute — “ Corrupt  Intent ” — Violation  of  Law  by  Person  Acting  on 
Behalf  of  Respondent — Inquiry  under  sec.  52  of  Controverted  Elec- 
tions Act — Consent  to  Commission  of  Corrupt  Practice — Suspicion 
— Benefit  of  Doubt — Summary  Trial  of  Offenders — Secs.  76  ( 3 ) and 
87  of  Act. 

M.,  the  respondent  to  a petition  under  the  Ontario  Controverted  Elec- 
tions Act,  was  the  Progressive  candidate  at  the  election  in  South 
Bruce  in  the  autumn  of  1926,  and  was  declared  elected.  A.  was  the 
Liberal  candidate.  The  respondent’s  candidature  was  endorsed  by  the 
Prohibition  Union;  and  A.  at  the  last  moment  withdrew  from  the 
contest.  It  was  alleged’  by  the  petitioners  that  the  respondent  and 
T.,  the  president  of  the  local  branch  of  the  union',  or  one  of  them, 
had  directly  or  indirectly  given  or  lent,  or  offered  or  promised  or 
agreed  to  give  or  lend,  money  to  A.  in  order  to  induce  A.  to  with- 
draw from  being  a candidate,  i.e.,  that  bribery  as  defined  by  sec. 
162  (1)  ( j ) of  the  Election  Act,  1926,  had  been  committed:  — 

Held,  having  regard  to  sec.  2,  that  the  nominee  of  a political  party 
who  has  accepted  the  nomination  must  be  considered  to  be  a candidate 
within,  the  meaning  of  the  Act  until  his  position  is  changed  by  some- 
thing more  effective  than  the  mere  formation,  and  expression  to  a 
friend,  of  a determination  not  to  stand' — there  should  be  something 
like  a resignation  tendered  to  some  one  authorised  to  receive  it  on'  be- 
half of  the  party  or  a withdrawal  of  the  party’s  endorsement;  and. 
upon  the  evidence,  A.  continued  to  be  a candidate  up  to  nomination- 
day,  and  at  least  until  a time  shortly  before  the  hour  appointed  for 
receiving  nominations,  when  A.  announced  at  a meeting  of  some  mem- 
bers of  the  Liberal  party  that  he  had  withdrawn. 

And  held,  upon  the  evidence,  that  during  the  time  when,  undoubtedly. 
A.  was  a candidate,  T.,  on  behalf  of  the  respondent  and  with  his 
actual  knowledge  or  consent,  made  an  offer  or  promise  to  pay  to  A. 
the  election  expenses  which  he  had  incurred,  and  before  the  hour  for 
nomination  arrived  actually  paid  to  A.  by  cheque  a sum  which  had 
been  agreed  upon.  , 

At  the  moment  when  the  money  was  paid,  whether  A.  was  then  a 
candidate  or  not,  the  respondent  and  T.  believed  him  to  be  a candidate, 
in  the  sense  that  there  was  nothing  to  prevent  him  from  fyling  his 
nomin’ation-papers  and  going  to  the  polls,  and  there  was  a probability 
or  a danger  of  his  taking  those  steps  if  the  money  was  not  paid,  and 
the  respondent  and  T.  in  making  the  payment  were  actuated  to  some 
extent  by  a desire  to  keep  A.  out  of  the  field.  The  issuing  of  the 
cheque  was  itself  an  act  of  bribery. 

A corrupt  practice  having  been'  committed  by  the  respondent,  liis 
election  should  be  declared  void  under  sec.  177  (1)  of  the  Election 
Act,  and  he  should  also  be  disqualified. 

As  the  respondent  had  some  intention  of  inducing  A.’s  withdrawal,  or 
of  making  the  withdrawal  permanent,  and  as  that  intention  was  the 
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very  intent  which  turns  the  act  of  promising  to  pay,  or  of  paying, 
into  a corrupt  practice,  it  could  not  be  found  that  the  respondent 
acted  “without  any  corrupt  intent,”  and  the  saving  provisions  of  sec. 
177  (2)  could  not  be  applied. 

T.  did  not  intend  to  violate  the  law,  and  was  saved  from  disqualification 
by  sec.  178. 

Under  sec.  52  of  the  Ontario  Controverted  Elections  Act,  the  Election 
Court  was  bound  to  inquire  and  report  whether  bribery  had'  been 
proved  to  have  been  committed  with  the  actual  knowledge  and  con- 
sent of  A.  while  he  was  a candidate.  The  inquiry  must  be  whether, 
before  the  meeting  on  the  20th  November,  A.  actually  consented  to  the 
commission'  of  a corrupt  practice  by  T.  In  spite  of  a strong  suspicion 
that  A.  was  consenting — not  to  be  bribed — but  to  T.’s  attempting  to 
bribe  him,  the  Court  gave  him  the  benefit  of  the  doubt  to  which  any 
accused  person  is  entitled,  and  declined  to  report  against  him. 

terrible,  that  the  power  conferred  by  sec.  76  (3)  of  the  Ontario  Contro- 
verted Elections  Act,  to  order  A.  or  T.  or  the  respondent  to  appear 
for  summary  trial  upon  charges  which  might  be  made  against  them, 
ought  not  to  be  exercised;  and,  if  sec.  87  confers  power  to  direct  the 
Crown  Attorney  not  to  prosecute,  the  power  ought  to  be  exercised. 


1927. 


Re  Soutil 
Bruce 
Provincial 
Election. 


Petition  under  the  Ontario  Controverted  Elections  Act  to 
avoid  the  election  of  the  respondent  as  member  of  the  Legislative 
Assembly  for  South  Bruce  and  to  disqualify  the  respondent. 


The  trial  was  at  Walkerton  before  Rose  and  Fisher,  JJ. 

T.  Herbert  Lennox f K.C.,  David  Robertson,  K.C.,  and  G.  C. 
Price,  for  the  petitioners. 

A.  W.  Roebuck  and  0.  E.  Klein,  for  the  respondent. 

J.  H.  Spence,  K.C.,  for  A.  0.  Anderson. 

July  16.  Rose  and  Fisher,  JJ. : — After  the  occurrences  at 
Paisley  on  the  6th  November,  1926,  which  have  been  stated  and  dis- 
cussed in  the  judgment  in  the  North  Bruce  case,  ante,  the  respondent 
(the  Progressive  candidate  whose  candidature  had  been  endorsed 
by  Mr.  'Carter)  was  of  course  in  the  field  in  South  Bruce;  and  Mr. 
Anderson,  the  Liberal  candidate,  when  he  had  discussed  the  situa- 
tion with  the  local  executive  committee  of  his  party,  decided  that  he 
also  would  stand  for  election.  Accordingly  he  proceeded  with  his 
canvass;. but  as  time  went  on  it  became  apparent  that  many  mem- 
bers of  his  party  in  the  riding  were  of  opinion  that  he  ought  to 
stand  aside;  and  on  the  eve  of  a meeting  which  was  to  be  held  at 
Tecswater  on  the  19th  November,  by  Liberals,  Progressives  and 
Prohibitionists,  but  which  the  candidates  were  not  to  be  allowed  to 
attend,  he  told  Mr.  R.  E.  Truax,  a former  member  of  the  Legisla- 
ture and  one  of  his  confidential  advisers,  and  also  Mr.  W.  Connell, 
a past-president  of  the  South  Bruce  Liberal  Association,  that  in 
case  the  meeting  did  not  endorse  him  (Anderson)  as  the  Prohibi- 
tionist candidate  he  would  withdraw  from  the  contest.  On  the 
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evening  of  the  19th  November,  after  the  meeting,  Mr.  Truax,  at  his 
house  in  Walkerton,  told  Anderson  that  the  meeting  had  not 
endorsed  him,  Anderson  said  that  in  that  case  he  was  not  going  to 
stand,  and  Truax  said  that  he  agreed  that  the  best  course  was  to 
withdraw,  but  that  he  thought  that  the  decision  ought  not  to  be 
made  public  until  after  the  executive  committee  had  been  spoken 
to.  Then  Mr.  Tolton,  the  president  of  the  South  Bruce  Prohibi- 
tion Union,  came  in.  At  the  meeting  held  at  Teeswater  there  had 
been  some  suggestion,  which  Tolton  took  quite  seriously,  that  it 
would  be  well  for  both  Anderson  and  the  respondent  to  withdraw 
and  for  Tolton  to  be  nominated  as  the  candidate  of  all  the  electors 
favourable  to  prohibition,  and  Tolton’s  primary  object  in  calling  at 
Mr.  Truax’s  house  seems  to  have  been  to  see  how  Anderson  would 
take  the  new  proposal.  Tolton  said  that  if  Anderson  and  the 
respondent  would  withdraw  he  (Tolton)  would  give  each  of  them 
$1  000  for  election  expenses.  Anderson  rejected  the  proposal,  as 
did  also  the  respondent  when  Tolton  put  it  before  him  on  the  tele- 
phone on  the  same  evening.  What  further  was  said  at  Truax’s  on 
this  occasion  is  more  or  less  doubtful  upon  the  evidence.  It  is 
reasonably  clear  that  Tolton  was  given  to  understand  that  Ander- 
son was  thinking  of  withdrawing  or  had  decided  to  withdraw ; and 
something,  exactly  what  cannot  confidently  be  stated,  caused  Tolton 
to  believe  that  the  withdrawal  could  be  made  certain  by  the 
payment  of  $1,000  to  Anderson;  and  Tolton,  either  that  night 
or  early  in  the  morning  of  the  20th  November,  asked  the  respondent 
on  the  telephone  whether  he  would  be  willing,  or  whether  he  and 
his  party  would  be  willing^  to  pay  the  $1,000.  The  respondent 
said  that  he  would  have  to  consult  some  members  of  his  executive 
committee,  and  he  called  the  president  of  the  South  Bruce  Progres- 
sive Association,  Mr.  Armstrong,  on  the  telephone  and  asked  him 
whether  the  association  would  reimburse  him  (the  respondent)  if 
he  paid  the  money.  He  seems  to  have  referred  to  the  resolution 
passed  at  Paisley  on  the  6th  November  and  to  have  conveyed  to 
Armstrong  the  idea  (which  probably  was  his  own  at  the  time)  that 
what  was  in  question  was  merely  the  payment  of  the  expenses  of 
a candidate  who  had  withdrawn,  rather  than  the  payment  of  money 
to  a candidate  in  order  to  induce  him  to  withdraw.  Armstrong 
said  that  he  saw  no  objection  to  the  course  proposed  and  that  he 
thought  the  association  would  reimburse  the  respondent  if  he 
advanced  the  money. 

The  time  appointed  for  receiving  nominations  was  Saturday  the 
20th  November,  from  1 until  2 o’clock  in  the  afternoon.  Early 
on  that  day,  Anderson  went  to  Mr.  Truax’s  office,  where  some  of 
Anderson’s  supporters  had  assembled.  Tolton  was  tl^ere,  and  there 
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was  conversation  about  the  amount  that  ought  to  be  paid  to  Ander- 
son, the  sum  of  $1,500  being  mentioned.  Anderson  says  that, 
while  he  overheard  some  portion  of  the  conversation  and  heard 
some  one  say  that  “George  (Anderson)  ought  to  have  $1,500,”  he 
took  no  part.  On  this  morning  there  were  many  conversations  on 
the  telephone.  Tolton  called  the  respondent  three  or  four  times; 
the  respondent  spoke  to  the  two  gentlemen  who  at  Paisley  had  been 
appointed  a committee  to  arrange  for  the  expenses  of  a candidate 
dropping  out  and  also  to  a solicitor  and,  as  has  been  mentioned, 
to  Mr.  Armstrong;  and  Tolton  spoke  to  the  two  members  of 
the  committee.  Naturally,  therefore,  with  witnesses  speaking  some 
six  months  after  the  event,  there  is  a certain  amount  of  confusion 
in  the  evidence,  and  it  is  impossible  to  be  quite  certain  of  the 
words  of  any  of  the  conversations  or  to  be  quite  sure  of  the  sequence 
of  the  conversations  themselves;  but,  after  considering  the  evidence 
as  a whole  and  drawing  such  inferences  as  seem  to  be  inevitable 
from  the  facts  clearly  established,  we  conclude  that  beyond  any 
reasonable  doubt  it  is  established : that  Tolton  having  asked  the 
respondent  to  pay  $1,000  the  respondent  spoke  to  Armstrong  and 
to  the  two  members  of  the  committee  named  at  Paisley  and,  in 
consequence  of  what  was  said  by  one  of  the  committeemen,  to 
the  solicitor ; that  what  the  respondent  discussed  with  the  gentlemen 
mentioned  was  the  payment  of  $1,000  to  a candidate  who  had 
withdrawn;  that  each  of  the  persons  consulted  said  that  he  knew 
of  no  reason  why  the  payment  might  not  properly  be  made;  that 
the  opinion  of  each  was  based  on  the  assumption  that  Anderson 
had  withdrawn  unconditionally  and  that  his  expenses  had  really 
been  $1,000;  whereas  in  fact  no  steps  had  been  taken  by  Tolton 
or  by  the  respondent  to  ascertain  the  amount  expended ; that,  after 
the  respondent  had  consulted  some  or  all  of  the  persons  just  men- 
tioned, Tolton  called  the  respondent  and  told  him  that  Anderson 
had  increased  his  demand  from  $1,000  to  $1,500  and  was  insisting 
upon  immediate  payment ; that  the  respondent  said  that  he  would 
not  pay  $1,500— that  he  had  consulted  his  friends  about  $1,000  and 
that  he  had  no  authority  to  commit  his  party  to  a greater  obliga- 
tion; that  Tolton  insisted  upon  the  need  for  haste  and  persuaded 
the  respondent  to  come  at  once  to  Walkerton;  that  the  respondent 
went  in  his  motor-car  to  Walkerton,  arriving  about  noon;  that  the 
respondent  had  given  no  thought  to  the  question  as  to  what  Ander- 
son probably  had  expended.  One  cannot  tell  exactly  what  had 
passed  that  morning  between  Anderson  and  Tolton,  or  whether 
there  had  been  direct  conversation  between  them ; but  there  seems 
to  be  no  reasonable  doubt  as  to  Tolton's  belief  in  the  statement  made 
by  him  to  the  respondent  concerning  the  need  for  haste,  or  as  to 
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the  belief,  or  at  least  fear,  of  both  Tolton  and  the  respondent  that 
Anderson  would  be  nominated  unless  his  demands  were  met. 

Some  members  of  the  Liberal  party  met  in  an  hotel  in  Walker- 
ton  about  11  o’clock  on  this  morning  of  the  nomination  day,  for 
the  purpose,  as  the  secretary  of  the  South  Bruce  Liberal  Association 
says,  of  trying  to  induce  Anderson  to  retire  from  the  contest. 
Anderson  puts  it  rather  that  the  meeting  was  being  held,  and  that 
he  attended  for  the  purpose  of  announcing  the  decision  to  which 
he  had  come  on  the  evening  of  the  19th.  Several  of  the  persons 
present  spoke  strongly  in  favour  of  Anderson’s  withdrawal,  and  the 
others,  while  passive,  had  no  objection.  Anderson  stated  his  belief 
that  his  candidature  was  by  no  means  hopeless,  but  he  also  said  that 
he.  would  retire.  There  was  no  mention  of  expenses.  The  meeting 
broke  up  about  11.40  o’clock.  When  the  secretary  left  the  room 
in  which  the  meeting  had  been  held  he  found  Tolton  waiting  in 
the  passage,  and  told  him,  in  answer  to  an  inquiry,  that  Anderson 
had  withdrawn  or  had  said  that  he  was  going  to  withdraw.  Then 
Anderson  came,  and  after  he  and  Tolton  had  looked  at  Anderson’s 
motor-car  which  Anderson  said  had  been  damaged  in  the  course  of 
the  campaign,  it  was  agreed  between  Tolton  and  Anderson  that 
the  difference  between  the  $1,000  and  the  $1,500  should  be  split 
and  that  Anderson  should  be  paid  $1,250 

Soon  after  the  agreement  as  to  the  amount  to  be  paid  had  been 
reached,  the  respondent  arrived  in  Walkerton  and  was  met  by 
Tolton  and  told  of  the  arrangement.  The  respondent  protested, 
repeating  what  he  had  said  on  the  telephone  about  his  discussion 
with  his  friends  having  been  as  to  a payment  of  $1,000;  but 
Tolton  said  that  he  would  be  responsible  for  the  extra  $250,  and 
he  persuaded  the  respondent  to  go  with  him  to  a bank  where 
$1,250  was  borrowed  on  the  joint  promissory  note  of  Tolton  and 
the  respondent  and  was  placed  to  Tolton’ s credit.  Tolton  then 
signed  a cheque  in  favour  of  Anderson  for  $1,250.  the  respondent 
and  Tolton  prepared  a receipt  for  signature  by  Anderson,  Tolton 
gave  the  cheque  to  Anderson,  and  Anderson  signed  the  receipt. 
In  the  receipt  the  payment  is  said  to  be  made  as  “indemnity  for 
expenses  incurred”  by  Anderson  “in  preparation  for”  the  election, 
and  there  is  a recital  that  the  money  is  “paid  in  accordance  with 
resolution  passed  at  a meeting  held  in  Paisley  on  November  6th, 
1926,  re  expenses  of  candidate  withdrawing  from  the  contest,  so 
that  those  opposed  to  Premier  Ferguson  and  his  policy  may  unite 
their  forces.” 

Anderson,  desiring,  as  he  says,  to  deposit  the  money  in  his 
own  bank  in  Lucknow  and  to  avoid  the  payment  of  exchange, 
handed  the  cheque  to  one  of  his  friends  to  be  cashed  if  possible. 
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It  was  then  after  12  o’clock,  at  which  hour  the  bank  on  which  the 
cheque  Was  drawn  closes  its  office  on  Saturday,  and  the  money 
could  not  be  obtained,  but  Anderson’s  friend  succeeded,  on  his 
own  initiative,  he  says,  in  having  the  cheque  marked  “accepted.” 
It  was  deposited  by  Anderson  in  his  own  bank,  and  was  duly  paid 
on  presentment.  The  respondent  has  paid  $1,000  on  account  of 
the  joint  note.  The  bank  that  advanced  the  money  has  accepted 
Tolton’s  promissory  note  for  the  $250. 

Anderson’s  nomination-papers,  which  had  been  ready  for  some 
days,  were  pot  presented  to  the  returning  officer.  The  respondent 
and  the  Conservative  candidate  were  nominated.  The  respondent 
was  successful  at  the  polls,  his  majority  being  128,  and  he  was 
returned  elected. 

Considerations  similar  to  those  stated  in  the  judgment  in  the 
North  Bruce  case  have  led  us  to  the  conclusion  that  it  is  impossible 
to  find  that  in  joining  in  the  passing  of  the  resolution  for  the 
appointment  of  a committee  to  “arrange  for  the  expenses  of  candi- 
dates dropping  out  ” any  person  whose  conduct  is  a subject  of 
inquiry  in  the  present  case  acted  as  he  did  “in  order  to  induce  a 
person  to  withdraw  from  being  a candidate.”  We  think,  therefore, 
that  what  falls  to  be  decided  in  the  present  case  is  the  effect  of 
the  occurrences  of  the  19th  and  20th  November;  and  we  proceed  to 
consider  whether  it  has  been  proved  that  Tolton  and  the  respondent, 
or.  either  of  them,  directly  or  indirectly  gave  or  lent,  or  offered  or 
promised  or  agreed  to  give  or  lend,  money  to  Anderson  in  order 
to  induce  Anderson  to  withdraw  from  being  a candidate. 

No  matter  how  honest  a witness  may  be,  it  is  difficult  for  him 
to  make  a correct  analysis  of  the  motives  by  which  he  was  actuated 
in  a transaction  which  took  place  many  months  before  the  day  on 
which  he  gives  his  evidence.  Therefore,  although  consideration  is  to 
be  given  to  the  ideas  expressed  by  the  respondent  and  Tolton  in  the 
witness-box,  we  think  that  it  would  not  be  fair  to  rely  too  strongly 
upon  the  fact  that  Tolton  at  one  point  in  his  examination  used 
language  which,  taken  literally,  is  a clear  statement  that,  in  the 
negotiations  which  he  had  with  Anderson  before  Anderson  attended 
the  meeting  in  the  hotel  on  the  nomination-day,  Tolton  understood 
that  Anderson  was  agreeing  to  withdraw  if  his  election  expenses 
were  paid,  and  that  at  another  point  Tolton  said  that  the  $1,250 
was  paid  to  Anderson  “to  get  him  out  of  the  way  and  to  procure 
the  election  of  McCallum,”  or  upon  the  fact  that  the  respondent 
frankly  admitted  that  it  may  have  passed  through  his  mind  that 
if  the  $1,250  was  not  paid  Anderson’s  nomination-papers  would 
be  f}ded.  This  evidence,  of  course,  has  its  weight;  but,  especially 
when  trying  to  arrive  at  what  was  in  the  respondent’s  mind,  we 
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have  had  to  consider  also  evidence  to  the  effect  that  before  the  money 
was  paid  it  was  believed  that  Anderson  had  definitely  withdrawn ; 
and  we  have  had  to  tty,  by  considering  both  the  evidence  as  to 
what  was  done  and  said  and  the  evidence  as  to  what  was  believed 
and  intended,  to  make  a finding  as  to  whether  bribery  as  defined 
by  sec.  162  (1)  ( j ) of  the  Election  Act,  1926,  was  committed. 

The  word  “candidate,”  as  defined  by  sec.  2 of  the  Election  Act, 
1926,  includes  a person  who,  on  or  after  the  day  of  the  issue  of  the 
writ  or  after  the  dissolution  in  consequence  of  which  the  writ  has 
been  issued,  is  declared  by  himself  or  by  others  to  be  a candidate ; 
and  there  is  no  doubt  that  Anderson  was  a candidate  until  the 
19th  November.  There  is,  however,  a question  as  to  when  he 
ceased  to  be  a candidate,  'Counsel  for  the  respondent  and  for 
Anderson  contended  that  after  Anderson,  in  his  conversation  with 
Truax,  had  stated  his  determination  not  to  stand  for  election  his 
candidature  was  at  an  end,  but  with  his  contention  we  do  not 
agree.  We  think  that  the  nominee  of  a political  party  who  has 
accepted  the  nomination  must  be  considered  to  be  a candidate  within 
the  meaning  of  the  Act  until  his  position  is  changed  by  something 
more  effective  than  the  mere  formation,  and  expression  to  a friend, 
of  a determination  not  to  stand  for  election — something,  for 
instance,  like  a resignation  tendered  to  some  one  authorised  tq 
receive  it  on  behalf  of  the  party  or  a withdrawal  of  the  party’s 
endorsement.  We  think,  therefore,  that  Anderson  was  a candidate 
until  the  time  of  the  holding  of  the  meeting  in  the  hotel  in  Walker- 
ton  on  the  20th  November.  We  are  not  quite  sure  that  the  candida- 
ture ceased  even  at  that  meeting,  but,  as  will  appear,  our  opinion 
is  that,  for  the  purpose  of  passing  upon  the  charge  made  against 
the  respondent  and  Tolton,  there  is  no  need  to  determine  whether 
Anderson  at  the  meeting  definitely  ceased  to  be  a candidate. 

The  charge  made  against  the  respondent  and  Tolton  is  not 
that  they  brought  about  the  withdrawal  of  Anderson  from  the 
held.  The  charge  is  that  in  order  to  induce  Anderson  to  withdraw 
from  being  a candidate  they  gave  or  offered  or  promised  or  agreed 
to  give  money.  The  essence  of  that  charge  is  in  acting  with  the 
intent  stated ; and  any  inquiry  as  to  whether  the  object  was  effected, 
or  even  as  to  whether  Anderson  was  really  a candidate  and  not 
merely  a person  whom  the  respondent  and  Tolton  believed  to  be  a 
candidate,  is  beside  the  purpose.  Now,  when  Tolton  met  Anderson 
on  the  19th  November  and  on  the  morning  of  the  20th  November 
before  the  meeting  held  in  the  hotel,  and  when  Tolton  was  com- 
municating with  the  respondent  by  telephone  on  the  20th,  Anderson 
was  a candidate,  and  Tolton,  certainly,  and  the  respondent,  beyond 
all  reasonable  doubt,  believeM  that  unless  the  amount  to  be  paid 
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was  agreed  upon,  and  was  paid  before  the  hour  for  the  receiving 
of  nominations  had  passed,  Anderson’s  nomination-papers  would 
be  fyled  with  the  returning  officer;  and  it  is  clear,  we  think,  that 
on  the  part  of  Tolton  there  were  what  really  amounted  to  offers  to 
give  money  to  Anderson  in  order  to  induce  him  to  refrain  from 
being  nominated,  and  that  the  result  of  the  conversations  between 
Tolton  and  the  respondent  on  the  telephone  was  that  Tolton’s 
acts,  which  were  done  for  the  purpose  of  furthering  the  respondent’s 
election,  were  adopted  by  the  respondent,  subject  to  this,  that  during 
the  conversations  on  the  telephone  the  respondent  did  not  agree  to 
a payment  in  excess  of  $1,000.  It  is  true  that  the  respondent 
gained  the  impression  that  Anderson  had  decided  to  retire,  or,  as 
the  respondent  puts  it,  had  retired.  Nevertheless,  the  respondent 
knew  that  there  was  nothing  to  prevent  Anderson  from  presenting 
his  nomination-papers ; and  Tolton’s  insistence  upon  the  need 
for  payment  before  the  time  fixed  for  receiving  the  nominations 
must  have  led  the  respondent  to  believe,  and  we  think  he  did 
believe,  that  Anderson’s  decision  to  withdraw  would  or  might  be 
changed  if  the  money  was  not  forthcoming.  Therefore  we  think 
that  during  the  time  when,  undoubtedly,  Anderson  was  a candidate, 
Tolton,  on  behalf  of  the  respondent  and  with  his  actual  knowledge 
and  consent,  made  an  offer  or  promise  which  the  statute  declares 
to  be  bribery. 

At  the  moment  when  the  money  was  paid  Anderson  may  or 
may  not  have  been  a candidate;  but,  whether  he  was  a candidate 
or  not,  we  think  that  the  respondent  and  Tolton  believed  him  to 
be  a candidate,  in  the  sense  that  there  was  nothing  to  prevent  him 
from  fyling  his  nomination-papers  and  going  to  the  polls  if  he 
saw  fit  to  do  so,  and  that  there  was  a probability,  or  at  least  a 
danger,  of  his  taking  those  steps  if  the  money  was  not  paid ; 
and  we  think  that  the  respondent  and  Tolton  in  making  the  pay- 
ment were  actuated,  to  some  extent  at  least,  by  a desire  to  keep 
Anderson  out  of  the  field.  Therefore,  we  think  that  the  issuing 
of  the  cheque  was  in  itself  an  act  of  bribery.  The  respondent 
expresses  himself  as  believing,  and  we  think  he  does  believe,  that 
he  acted  as  he  did,  partly  at  least,  because  it  had  been  understood 
at  Paisley  that  the  expenses  of  a candidate  who  withdrew  should 
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be  taken  care  of  and  because  he  was  unwilling  that  Anderson, 
having  withdrawn,  should  be  able  to  go  about  the  riding  saying 
that  the  respondent  had  failed  to  perform  an  obligation.  But 
this  motive  hardly  suffices  to  explain  all  of  the  respondent’s  acts. 
The  resolution  passed  at  Paisley  was,  as  has  been  stated,  a mere 
resolution  for  the  appointment  of  a committee  to  arrange  for  the 
expenses;  the  obligation,  if  any,  that  it  cast  upon  the  respondent 
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was  no  more  than  an  obligation  to  obey  a ruling  of  the  committee — 
for  instance,  a ruling  that  the  respondent  should  contribute  a 
certain  sum;  and  by  no  possibility  could  it  have  been  said  that 
the  respondent  had  bound  himself  to  pay  such  lump  sum  as  Tolton 
should  fix.  without  any  inquiry,  or  any  adequate  inquiry,  as  to 
what  the  expenses  were,  and  to  pay  that  sum  on  the  very  day  of 
Anderson's  withdrawal  from  the  contest.  Therefore,  it  is  to  us 
inconceivable  that  the  respondent  had  no  motive  other  than  the 
one  which  he  suggests;  and  we  think  that  the  dominating  motive 
is  to  be  found  in  the  idea  which  the  respondent  admits  may  have 
been  in  his  mind — the  idea  that  Anderson’s  withdrawal  was  con- 
ditional upon  the  immediate  payment  of  $1,250. 

The  respondent,  we  think,  paid  (1)  because  he  had  adopted 
Tol ton’s  promise  that  Anderson  would  be  paid  for  withdrawing, 
or  (2)  because  he  feared  that  if  he  did  not  pay  Anderson  would 
not  withdraw,  or  (3)  both  because  he  had  adopted  Toltoifis  promise 
and  because  he  feared  that  if  he  did  not  pay  Anderson  would  not 
withdraw.  The  respondent,  therefore,  like  Tolton,  committed  the 
corrupt  act  of  bribery  in  promising  to  pay  or  in  paying,  or  in 
promising  to  pay  and  paying,  money  to  Anderson  in  order  to 
induce  Anderson  to  withdraw  from  being  a candidate.  We  think 
that  there  is  no  doubt  at  all  that  for  the  purpose  of  securing 
the  withdrawal  he  either  promised  to  pay  or  paid,  and  our  opinion 
is  that  for  the  purpose  stated  he  both  promised  to  pay  and  paid. 

The  result  of  our  determination  and  report  that  a corrupt  prac- 
tice was  committed  by  the  respondent  is,  under  sec.  177  (1)  of 
the  Election  Act,  1926,  that  the  respondent’s  election  is  void;  and. 
unless  the  findings  mentioned  in  sec.  177  (2)  can  be  made,  a 
further  result  will  be  the  respondent's  disqualification.  We  pro- 
ceed, therefore,  to  consider  whether  those  findings  can  be  made. 

The  findings  required  in  order  to  avoid  the  disqualification  of 
a candidate  by  whom,  or  with  whose  actual  knowledge  and  consent, 
a corrupt  practice  was  committed  are:  (a)  absence  of  corrupt 

intent  (on  the  part  of  the  candidate,  We  suppose),  and  (b)  an 
ignorance  (again,  as  we  assume,  on  the  part  of  the  candidate)  which 
was  involuntary  and  excusable,  and  (c)  that  the  evidence  shews 
that  the  candidate  honestly  desired,  and  in  good  faith  endeavoured 
as  far  as  he  could,  to  have  the  election  conducted  according  to  law. 
The  respondent  believed  that  what  was  being  done  was  not  unlaw- 
ful, and  he  made  no  attempt  at  concealment;  indeed,  thinking 
that  some  political  advantage  was  to  be  gained  from  the  dissemina- 
tion of  knowledge  of  a payment  having  been  made,  he  went  with 
Tolton  to  inform  the  press  that  Anderson’s  expenses  had  been 
arranged,  and  in  conversation  with  several  persons  he  stated  the 
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amount  of  the  payment.  This  ignorance  of  the  illegality  of  the 
transaction  was  involuntary,  beipg  based  upon  an  erroneous  belief 
that  a solicitor  had  expressed  the  opinion  that  the  payment  might 
lawfully  be  made.  But  in  truth  the  opinions  expressed  by  the 
solicitor  and  by  the  other  persons  consulted  had  been  expressed 
upon  the  assumption  that  what  was  in  question  was  merely  a 
gratuitous  payment  of  the  expenses  of  a candidate  who  had  retired 
for  the  purpose  of  uniting  the  electors  who  were  favourable  to 
prohibition;  and  if  the  respondent  had  paused  to  consider  the  fact 
that  the  object,  in  part  at  least,  was  to  induce  Anderson’s  with- 
drawal or  to  make  it  permanent,  he  would  have  realised  that 
the  act  was  in  fact  an  act  of  bribery  and  that  the  opinions  expressed 
were  utterly  irrelevant.  What  happened,  we  think,  was  this:  When 
Tolton  first  spoke  to  the  respondent,  the  respondent  understood 
that  what  was  in  question  was  the  payment  of  $1,000  to  Anderson 
who  had  retired  or  wras  retiring.  With  this  understanding  the 
respondent  consulted  the  gentlemen  mentioned.  Then  Tolton  in- 
formed the  respondent  that  a greater  amount  of  money  was 
demanded  and  that  immediate  payment  was  essential,  and  the 
respondent,  without  reflecting  that  he  was  acting  now  with  a 
purpose  quite  different  from  the  purpose  which  he  had  discussed 
with  his  advisers,  allowed  himself  to  be  rushed  into  an  adoption  of 
Holton’s  promises  and  joined  Tolton  in  raising  and  paying  the 
money.  In  these  circumstances,  we  think  that,  while  the  respond- 
ent’s ignorance  that  he  wTas  committing  an  act  of  bribery  was  invol- 
untary, it  can  hardly  be  said  to  be  “excusable.”  It  would  be  difficult, 
therefore,  to  justify  the  finding  which  we  have  designated  “(b).” 
Again,  speaking  generally  and  without  reference  to  the  acts  that 
have  been  under  discussion,  it  is  quite  easy  to  find  that  the 
evidence  shews  that  the  respondent  honestly  desired,  and  in  good 
faith  endeavoured  as  far  as  he  could,  to  have  the  election  con- 
ducted according  to  law;  but  the  finding  “(c)”  is  useless  unless  it 
covers  the  candidate’s  conduct  throughout,  and,  having  regard 
to  all  the  facts,  we  find  difficulty  in  saying  that  the  respondent 
“endeavoured  as  far  as  he  could  to  have  the  election  conducted 
according  to  law we  can  say  that  the  respondent  honestly  desired 
to  have  the  election  conducted  in  accordance  with  what  he  believed 
to  he  the  law,  but  w^e  do  not  think  that  his  endeavour  was  all 
that  it  ought  to  have  been — w^e  think  he  ought  to  have  realised 
that  he  was  committing  an  unlawful  act.  Our  greatest  difficulty, 
however,  is  with  the  finding  which  wTe  have  called  “(a).”  In  sec. 
177  the  word  “corrupt”  seems  to  be  used  in  two  different  senses. 
It  is  used  in  connection  with  the  word  “practice”  to  designate 
certain  prohibited  acts  which  the  statute  calls  “corrupt  practices,” 
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and  then  it  is  used  in  what  seems  to  be  another  sense  in  the 
provision  for  relieving  a candidatej  from  some  of  the  consequences 
of  "corrupt  practices”  committed-  by  him  without  any  "corrupt 
intent.”  The  words  used  in  subsec.  2,  in  which  the  provision  is 
found,  appear  to  have  been  suggested  by  certain  provisions  con- 
tained in  some  of  the  English  Acts,  but  the  subsection  as  a whole 
differs  so  materially  from  the  English  legislation  that,  in  constru- 
ing it,  little  assistance  is  to  be  derived  from  the  English  cases; 
and  such  of  the  Canadian  cases  as  have  been  brought  to  our 
attention  have  no  great  bearing  upon  the  question  as  to  whether 
it  is  possible  to  invoke  the  provision  in  the  present  instance.  We, 
then,  are  left  to  a mere  reading  of  the  statute,  and  we  have  come 
to  the  conclusion  that,  as  the  respondent  had  some  intention  of 
inducing  Anderson’s  withdrawal,  or  of  making  the  withdrawal 
permanent,  and  as  that  intention  was  the  very  intent  which  turns 
the  act  of  promising  to  pay,  or  of  paying,  into  a corrupt  practice, 
it  is  impossible  to  find  that  the  respondent  acted  "without  any 
corrupt  intent.”  The  case,  in  other  words,,  seems  to  us  to  be 
quite  different  from  the  case  in  which  a "corrupt  practice”  other 
than  bribery  is  committed  by  a candidate  without  any  intention  of 
affecting  the  action  of  any  voter  or  of  any  other  candidate.  For 
these  reasons  we  conclude  that  we  cannot  make  the  saving  find- 
ings provided  for  in  sec.  177  (2).  It  is  to  be  observed  that  nothing 
is  effected  by  the  making  of  one  or  two  only  of  the  findings;  the 
subsection  operates  only  when  all  three  are  made. 

The  law  applicable  in  Tolton’s  case  is  found  in  sec.  178  of  the 
Election  Act,  1D26,  by  which  it  is  enacted  that  a person  other 
than  a candidate  shall  not  be  subject  to  disqualification  by  reason 
of  "(a)  a, mere  technical  breach  of  law,  or  (b)  an  act  not  being 
an  intentional  violation  of  law.”  Tolton’s  offence  was  not  a mere 
technical  breach  of  law:  it  was  a real  breach  of  a most  necessary 
law,  as  Tolton  ought  to  have  known ; but,  although  it  was  intended, 
by  the  payment  of  the  money,  to  induce  Anderson  to  withdraw 
from  or  remain  out  of  the  contest,  and  although  reflexion  would 
have  satisfied  Tolton  that  his  acts  were  unlawful,  still  we  think 
that  Tolton  did  not  intend  to  violate  the  law;  and  therefore  we 
think  that  sec.  178  saves  him  from  disqualification.  While  that, 
in  our  opinion,  is  the  result,  we  cannot  refrain  from  an  expression 
of  regret  that  disqualification  is  to  fall  upon  the  respondent 
rather  than  upon  him  by  whose  unrestrained  zeal  the  respondent’s 
action  was  induced. 

Anderson  did  not  give,  or  offer  or  promise  or  agree  to  give, 
anything  to  any  one.  Therefore,  he  is  not  guilty  of  the  statutory 
"corrupt  practice”  of  bribery.  But  by  sec.  52  of  the  Ontario  Con- 
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troverted  Elections  Act  (R.S.O.  1914,  cli.  10)  it  is  enacted  that 
where  a charge  of  a corrupt  practice  is  made  in  the  petition  the 
Election  Court  shall  report  “whether  any  corrupt  practice  has 
been  proved  to  have  been  committed  by  or  with  the  actual  know- 
ledge and  consent  of  any  and  of  which  candidate,  and  the  nature 
of  such  corrupt  practice/5  Therefore,  after  we  had  given  some 
consideration  to  the  evidence  we  came  to  the  conclusion  that  we 
were  bound  to  report  whether  bribery  had  been  proved  to  have  been 
committed  with  the  actual  knowledge  and  consent  of  Anderson 
while  he  was  a candidate ; and,  as  Anderson  had  not  been  called 
as  a witness  at  the  hearing  at  Walkerton,  we  caused  him  to  be 
notified  that  we  were  prepared  to  consider  any  representations 
which  he  might  desire  to  make  or  cause  to  be  made.  Thereafter, 
Anderson  informed  us  through  counsel  that  he  desired  to  adduce 
evidence,  and  arrangements  were  made  for  a further  sittings  of  the 
Court  at  Toronto.  That  sittings  was  held,  counsel  for  the  peti- 
tioners and  for  the  respondent  and  for  Anderson  being  present, 
and  Anderson  and  two  witnesses  called  on  his  behalf  were  examined 
and  cross-examined. 

After  much  anxious  consideration,  and  with  more  than  a little 
misgiving  as  to  whether  our  conclusion  is  correct,  but  with  a 
recognition  of  the  fact  that  a report  which  is  to  entail  disqualifica- 
tion must  be  made  only  after  strict  proof  of  the  facts  reported 
and  that  the  person  accused  is  entitled  to  the  benefit  of  any 
reasonable  doubt  that  there  may  be,  we  have  decided  that  we 
ought  not  to  report  that  a corrupt  practice  was  committed  with 
Anderson’s  actual  knowledge  and  consent. 

The  case  in  which  the  section  which  is  now  sec.  17?  (1)  of 
the  Election  Act,  1926,  has  oftenest  been  invoked  is  the  case  in 
which  a candidate  has  known  that  one  of  his  supporters  was 
attempting  to  further  the  candidate’s  election  by  bribery  or  another 
corrupt  practice;  and  it  is  suggested  by  counsel  that  the  usual 
application  is  the  only  application  intended  by  the  Legislature 
(except  where  the  candidate  himself  commits  the  corrupt  practice) 
and  that  it  ought  to  be  held  that  sec.  177  (1)  does  not  apply,  and 
consequently  that  the  report  provided  for  by  sec.  52  of  the  Ontario 
Controverted  Elections  Act  ought  not  to  be  made,  in  a case  where 
the  candidate  whose  disqualification  is  in  issue  was  not  to  be 
helped  in  his  election,  but  rather  was  to  be  got  out  of  the  way,  by 
the  corrupt  practice.  The  words  of  the  statute  are,  however,  quite 
general,  and  we  do  not  think  that  we  are  at  liberty  to  speculate 
as  to  the  Legislature’s  intention,  and  as  a result  of  our  specula- 
tion to  treat  sec.  177  (1)  as  if  it  read,  “where  an  election  court 
determines  and  reports  that  a corrupt  practice  has  been  committed 
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by  a candidate  or  with  the  actual  knowledge  and  consent  of  a 
candidate  and  for  the  purpose  of  furthering  his  election,  then/5 
etc.,  and  to  give  a similarly  modified  reading  to  sec.  52  of  the 
Ontario  Controverted  Elections  Act.  We  think  that  if  there  is 
sufficient  proof  of  such  facts  as  establish  against  Anderson  a case 
within  the  literal  reading  of  sec.  177  (1)  of  the  Election  Act,  1926, 
our  duty  is  to  make  the  report  called  for  by  the  Ontario  Contro- 
verted Elections  Act- 

In  the  ordinary  case  in  which  sec.  177  (1)  is  to  be  applied 
there  is  not  much  difficulty  in  finding  the  candidate’s  actual  con- 
sent when  once  his  actual  knowledge  is  proved.  The  present  case, 
however,  is  quite  different.  A candidate  might  well  know  of  an 
attempt  to  purchase  his  withdrawal  without  consenting  to  the 
commission  of  the  corrupt  practice.  Therefore,  although  we  think 
that  it  might  be  inferred  from  all  the  facts  here  that  Anderson 
knew  Tolton’s  purpose,  we  must  consider  carefully  whether  Ander- 
son, at  a time  when  he  was  a candidate,  was  actually  consenting 
that  Tolton  should  offer  him  money  in  order  to  induce  him  to 
withdraw. 

Our  opinion  that  Anderson  was  a candidate  until  the  time 
of  the  meeting  held  in  the  hotel  on  the  20th  November  has  been 
expressed.  There  has  also  been  a suggestion  of  our  doubt  as  to 
whether  there  was  a definite  termination  of  the  candidature  at 
that  meeting ; but,  regard  being  had  to  the  necessity  of  strict  proof 
of  a case  subjecting  Anderson  to  the  penalties  and  disabilities  men- 
tioned in  sec.  177  (1)  of  the  Election  Act,  1926,  the  doubt,  such 
as  it  is.,  must  be  resolved  in  his  favour,  and  the  inquiry  must  be 
whether  before  the  meeting  held  ip.  the  hotel  he  actually  con- 
sented to  the  commission  of  a corrupt  practice  by  Tolton.  And 
the  inquiry  must  be  limited  still  further : we  are  obliged  to  exclude 
from  consideration  Tol ton’s  question,  put  on  the  19th  November, 
as  to  whether  Anderson  and  the  respondent  would  each  retire  in 
Tol ton’s  favour  on  receipt  of  $1,000;  for  there  is  nothing  but 
Tolton’s  confused  recollection,  as  against  Anderson’s  positive 
denial,  to  indicate  that  there  was  even  a momentary  indication 
of  a willingness  to  discuss  such  a suggestion. 

If  one  could  know  accurately  all  that  was  said  when  Tolton 
called  Anderson  on  the  telephone  before  going  to  Mr.  Truax’s 
house  on  the  evening  of  the  19th  November,  the  whole  of  the 
conversation  at  the  house,  and  all  that  Anderson  heard  and  said 
at  the  office  in  the  morning  of  the  20th  November,  the  difficulty 
in  reaching  a conclusion  as  to  Anderson’s  state  of  mind  would 
probably  disappear.  But  wc  are  without  that  knowledge ; Tolton’s 
evidence  is  confused;  there  is  no  positive  evidence  of  any  con- 
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versation  directly  between  Anderson  and  Tolton  at  Mr.  Truax’s 
office;  from  the  whole  of  the  evidence  we  think  it  is  to  be  found 
that  Andersoifs  withdrawal  was  not  induced  by  Tolton’s  offer  or 
by  the  delivery  of  the  cheque;  and  Anderson  vehemently  denies 
that  he  said  that  he  must  have  the  money  before  the  time  set 
for  the  receipt,  of  the  nominations,  while  Tolton  says  no  more 
than  that  he  understood  that  the  time  had  been  limited.  There- 
fore, if  it  is  to  be  found  that,  at  a time  before  he  ceased  to  be 
a candidate,  Anderson  actually  consented  to  Tolton’s  attempting 
to  bribe  him  to  withdraw,  the  finding  must  really  be  based  upon 
an  inference  drawn  from  the  fact  (which,  as  we  have  said,  we 
think  might  be  taken  to  be  established)  that  Anderson  knew  that 
Tolton  was  willing  to  bribe  him,  and  that  Anderson  interposed 
no  objection  when  he  heard  Tolton  with  some  of  the  persons 
present  in  Mr.  Truaxls  office  discussing,  the  amount  to  be  paid. 
The  circumstance  just  mentioned  — Anderson's  non-interference 
when  he  knew  that  the  discussion  of  the  amount  was  proceeding — 
is  to  our  minds  perhaps  the  circumstance  that  tells  most  strongly 
m favour  of  a finding  that  Anderson  was  actually  consenting  to 
the  commission  of  a corrupt  practice  by  Tolton;  for,  as  has  been 
indicated,  we  are  not  persuaded  of  the  accuracy  of  AndersoiTs 
present  statement  that  he  thought  Toiton’s  readiness  to  pay  was 
attributable  to  a feeling  of  responsibility  under  the  resolution  ua«sed 
at  Paisley,  and  it  seems  to  us  that  when  Anderson  heard  Tolton 
discussing  the  amount  to  be  paid,  Anderson  probably  realised  that 
Tolton  was  trying  to  fix  upon  a sum  that  would  be  an  inducement 
to  Anderson  to  withdraw;  and  we  cannot  understand  why  Ander- 
son, if  he  was  not  willing  that  Tolton  should  attempt  to  bribe  him, 
should  have  refrained  from  ordering  Tolton  to  leave  the  office 
(where  he  seems  to  have  come  uninvited)  or  to  desist  from  such 
discussion.  We  have,  therefore,  a very  strong  suspicion  that 
Anderson  was  consenting — not  consenting  to  be  bribed.,  but  con- 
senting that  Tolton  should  attempt  to  bribe  him.  However,  after 
turning  the  question  over  and  over  in  our  minds,  we  are  left  with 
a doubt  as  to  whether  it  can  be  said  that  there  is  a reasonable 
and  necessary  inference  which  can  fairly  be  called  proof,  or  whether 
there  is  no  more  than  suspicion;  and,  as  the  doubt  seems  to  us  to 
be  sufficiently  substantial  to  be  treated  as  a doubt  to  the  benefit 
of  which  any  accused  person  would  be  entitled,  we  conclude  that 
the  report  that  has  been  under  discussion  must  not  be  made. 

We  have  not  thought  that  we  ought  to  exercise  the  power,  which 
sec.  76(3)  of  the  Ontario  Controverted  Elections  Act  confers,  to 
order  any  of  the  persons  whose  conduct  has  been  under  discussion 
to  appear  before  us  as  a Summary  Trial  Court  and  answer  to  the 
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charges  made ; indeed,  our  present  opinion  is  that,  if  sec.  87  confers 
power  to  direct  the  Crown  Attorney  not  to  prosecute,  the  power 
ought  to  be  exercised.  There  is  no  charge  that  we  know  of  upon 
which  Anderson  could  be  prosecuted ; Tolton’s  acts  are  acts  for 
which,  as  we  read  sec.  178  of  the  Election  Act,  1926,  he  is  not  to 
be  disqualified;  in  the  respondent’s  case,  as  in  Tolton’s,  there 
was  no  intentional  violation  of  law;  and  disqualification  and  an 
order  to  pay  the  petitioners’  costs  will  be  a Tather  heavy  penalty 
upon  the  respondent.  The  determination  which  is  to  be  certified 
pursuant  to  sec.  51  of  the  Ontario  Controverted  Elections  Act,  taken 
with  the  report  to  be  made  pursuant  to  sec.  52,  will  serve  to  call 
public  attention  to  the  fact  that  the  offering  of  valuable  considera- 
ion  to  a candidate  or  to  any  other  person  in  order  to  induce  a 
person  to  withdraw  from  being  a candidate  is  something  that  can- 
not be  tolerated.  If  and  when  an  application  is  made  to  us  to 
direct  the  Crown  Attorney  not  to  prosecute,  we  will  hear  argument 
both  as  to  whether  sec.  87  really  confers  power  to  give  the  direction, 
and  as  to  whether  the  power,  if  it  exists,  ought  to  be  exercised. 

Our  report  and  certificate  to  the  Speaker  (or  to  the  Divisional 
'Court  in  case  an  appeal  is  had  from  our  judgment)  will  be  what  has. 
been  indicated.  The  respondent  must  pay  the  petitioners’  costs. 


[ROSE,  J.] 


Point  Abino  Association  y.  Township  of  Bertie. 

Highway — Private  Road — Prescription — Dedication — Road  “ on  which 
Statute  Labour  has  been  usually  Performed ” — Consolidated  Muni- 
cipal Act,  1922 , 12  & IS  Geo.  V.  ch.  72,  sec.  kS2 — What  Constitutes 
“ Statute  Labour ” and  “Usual”  Performance. 

The  plaintiffs  asserted  ownership  of  a strip  of  land  which  the  defend- 
ants, the  corporation  of  the  municipality  in  which  the  land  was 
situated,  contended  had  become  a highway  by  prescription  or  by 
reason  of  the  fact  that  it  was  a road  on  which  statute  labour  had 
been  usually  performed:  — 

Held,  that  the  evidence  of  public  user  was  insufficient  to  establish  the 
claim  to  a highway  by  prescription. 

And  held,  that  the  strip,  being  a private  road,  forming  part  of  a tract 
of  land  own'ed  by  the  plaintiffs,  and  never  having  been  dedicated 
to  the  public,  could  not,  even  if  statute  labour  had  usually  been  per- 
formed upon  it  (sec.  432  of  the  Consolidated  Municipal  Act,  1922) 
have  become  a public  highway. 

The  law  was  not  changed  by  the  alterations  made  in  the  revision  of 
1913  (3  & 4 Geo.  Y.  ch.  43,  sec.  432). 

Regina  v.  Rankin  (1858),  16  U.C.R.  304,  Township  of  St.  Vincent  v. 
Greenfield  (1880-87),  12  O.R.  297,  1'5  A.R.  567,  Macoomb  v.  Toum  of 
Welland  (1907),  13  O.L.R.  335,  applied  and  followed. 
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Holland  v.  Township  of  York  (1904),  7 O.L.R.  533,  explained  and'  dis- 
tinguished. 

Semble,  that,  while  there  never  was  an  actual  performance  of  statute 
labour  upon  this  road,  work  done  and  paid  for  with  the  money  paid 
in  by  the  ratepayers  pursuant  to  by-laws  of  the  defendants  was 
“statute  labour”  within  the  meaning  of  sec.  432;  and,  the  work 
having  been  done  in  12  of  the  17  years  that  had  gone  by  since  the 
passing  of  the  first  by-law  in  1910,  it  might  perhaps  be  said  that 
statute  labour  had  been  usually  performed. 

Action  against  the  Municipal  Corporation  of  the  Township 
of  Bertie  for  a declaration  and  injunction  in  respect  of  the  matters 
set  out  below. 

The  action  was  tried  before  Rose,  J.,  without  a jury,  at  Welland. 

L.  B.  Spencer  and  C.  F.  Ii.  Carson , for  the  plaintiffs. 

C.  IT  . Mason , K.C.,  and  1).  D.  Gross , for  the  defendants. 

July  27.  Rose,  J. : — This  action  is  brought  for  a declaration 
that  certain  lands  shewn  as  “ private  entrances  ” on  a plan  of  lots 
laid  out  at  the  southern  extremity  of  Point  Abino,  in  the  township 
of  Bertie,  are  not  public  highways,  and  for  an  injunction  to  re- 
strain the  defendants  from  trespassing.  The  defendants  by  their 
statement  of  defence  disavow  any  claim  except  to  that  one  of  the 
“ private  entrances  ” which  is  a strip  of  land  lying  between  the 
lots  shewn  on  the  plan  and  the  top  of  the  bank  of  the  lake-shore 
and  extending  from  the  north  limit  of  the  plan  to  the  southern 
extremity  of  Point  Abino,  a distance  of  some  3,500  feet.  In  the 
statement  of  defence  it  is  asserted  that  this  strip,  the  width  of 
which  (measured  on  the  plan)  seems  to  vary  from  about  30  feet 
to  about  180  feet,  is  part  of  a public  highway;  but  counsel  for  the 
defendants  in  his  argument  limited  the  claim  to  so  much  of  the 
strip  as  has  actually  been  used  as  a road.  The  width  of  the  road 
as  improved  and  used  was  not  stated  definitely  by  any  witness, 
but  the  impression  gained  when  the  place  was  visited  with  counsel 
is  that  the  road  is  no  wider  than  is  necessary  to  allow  two  motor- 
cars to  pass  in  safety.  The  contention  of  the  defendants  is  that  the 
land  claimed  by  them  has  become  a public  highway  by  prescription 
or  by  reason  of  the  fact  that  it  is  a road  “on  which  statute  labour 
has  been  usually  performed.” 

Point  Abino  projects  southerly  from  the  north  shore  of  Lake 
Erie.  At  the  base  it  is  something  over  four-fifths  of  a mile  wide, 
the  eastern  end  of  the  base  being  in  lot  No.  31,  a little  east  of  the 
east  limit  of  lot  No.  32,  and  the  western  end  being  a little  west  of 
the  west  limit  of  lot  No.  34.  The  southern  extremity  of  the  Point 
is  something  more  than  a mile  and  one-third  south  of  the  base. 
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Rose.  J.  measuring  in  a line  drawn  at  right  angles  to  the  base.  The 

1927.  side-road  running  north  and  south  between  lot  No.  31 

and  lot  No.  32,  known  as  “the  Marsh-road,”  has  its  southern 

Point  7 

Aeino  extremity  at  the  beach  on  the  east  side  of  the  base  of  the  Point. 
Association-  It  is  only  at  the  base  that  Point  Abino  includes  any  part  of  lot 
Township  No.  31;  the  whole  of  the  land  in  question  in  this  section  is  in 
of  Bertie,  lot  No.  32. 


Lor 


/ 

i 

i 

x 


X ^o-c^A<^vs>  £<2^7  c 


There  seems  to  be  an  unopened  allowance  for  a road  between 
lots  Nos.  33  and  34,  that  road-allowance  running  to  the  beach 
on  the  west  side  of  Point  Abino  at  a point  which  is  something 
less  than  a quarter  of  a mile  south  of  the  base. 

In  or  about  the  year  1874,  Isaac  Holloway  and  one  Wells, 
both  now  deceased,  acquired  title  to  the  whole  of  Point  Abino. 
Afterwards  Holloway  obtained  from  Wells  a conveyance  of  all  his 
interest  except  in  a parcel  of  some  four  and  one-fifth  acres  situate 
on  the  east  side  some  700  or  800  yards  north  of  the  southern 
extremity  of  the  Point,  which  parcel  has  since  been  known  as  the 
Wells  lot. 

Holloway  and  Wells  in  partnership,  and  afterwards  Holloway 
alone,  carried  on  the  business  of  getting  out  and  selling  sand. 
They  built  a dock  on  the  east  side  of  the  Point  some  400  or  500 
yards  north  of  the  Wells  lot,  and  also  a railway  running  to  the 
dock  from  the  west  side  of  the  Point.  After  Holloway  had  acquired 
Wells’s  interest,  and  probably  not  earlier  than  1880  or  later  than 
1883,  Holloway  built  a dock  on  the  west  side  of  the  Point,  and 
thereafter  the  shipment  of  sand  was  from  that  new  dock.  After 
the  death  of  Isaac  Holloway,  which  according  to  the  recollection 
of  one  of  the  witnesses  occurred  about  1887,  the  sand  business 
was  carried  on  by  his  son,  Allan  Isaac  Holloway,  and  later  by  a 
company  called  Point  Abino  Sand  Company  of  which  he  was 
president.  On  the  3rd  January,  1898,  after  the  determination  of 
some  litigation  between  the  Attorney-General  for  Ontario  and' 
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one  O.P.  Page  and  others,  a Crown  grant  was  issued  for  the  Rose,  J. 
purpose  of  correcting  an  error  in  the  description  contained  in  an 

earlier  grant  of  part  of  lot  No.  32.  By  the  correcting  grant, 

all  of  lot  No.  32  lying  south  of  what  has  been  referred  to  as  abino 
the  base  of  Point  Abino  (except  the  Wells  lot)  was  granted  to  Association 
Allan  Isaac  Holloway.  This  fact  is  mentioned  because  Mr.  IIol-  township 
loway  in  his  evidence  fixes  by  reference  to  the  grant  the  time  at  of  Bertie. 
which  a certain  change  was  made  in  the  route  taken  by  persons 
who  had  occasion  to  drive  from  the  end  of  the  side-road  between 
lots  Nos.  31  and  32  (the  Marsh-road)  to  the  Wells  lot  or  to 
points  farther  south. 

A plan  (No.  31)  of  building  lots  at  the  southern  extremity 
of  Point  Abino,  south  of  the  Wells  lot,  was  registered  by  Allan 
Isaac  Holloway  in  1894.  It  is  the  plan  on  which  are  shewn  the 
“private  entrances,”  one  of  which  is  alleged  by  the  defendants 
to  be  a public  highway.  In  the  owner’s  certificate  written  on 
the  plan  is  the  statement  that  the  entrances  are  “all  private 
approaches  to  the  lots,  and  for  the  exclusive  use  of  the  owners  of 
the  lots  in  this  tract.”  Another  plan  (No.  38)  of  the  whole  of 
Point  Abino,  including  the  lots  shewn  on  plan  No.  31,  was  regis- 
tered by  Allan  Isaac  Holloway  on  the  8th  August,  1898.  On  it 
there  seems  to  be  a repetition  of  everything,  including  the  certi- 
ficate as  to  the  private  character  of  the  roadways,  that  appears 
on  plan  No.  31. 

The  owners  of  Point  Abino,  before  Isaac  Holloway  and  Wells, 
seem  to  have  been  first  one  Sloan  and  then  Tilden  and  Van 
Yleck.  Sloan  and  Tilden  got  out  stone  from  what  are  now  some 
of  the  interior  lots  laid  out  on  plan  No.  31.  Whether  they  or 
either  of  them  lived  on  the  Point  does  not  appear,  but  it  seems 
to  be  quite  clear  that,  with  the  possible  exception  of  them  and 
their  workmen,  and  with  the  exception  of  the  Holloways  and 
their  families,  and  workmen  employed  by  Wells  and  the  Holloways, 
no  one  was  resident  on  Point  Abino  until  about  the  time  of  the 
filing  of  the  plan. 

When  Isaac  Holloway  began  his  operations,  the  approach  to 
his  residence  and  works  from  the  end  of  the  Marsh-road  was 
by  a path  which  wound  in  and  out  among  the  trees  on  the  land 
adjoining  the  beach  on  the  east  side  of  the  Point.  At  that  time 
or  afterwards  the  path  among  the  trees  extended  to  the  southern 
end  of  the  Point.  Then,  after  Isaac  Holloway  had  built  the 
dock  on  the  west  side  of  Point  Abino,  the  path  was  continued 
around  the  end  of  the  Point  for  a very  short  distance,  but 
from  the  end  of  the  path  to  the  new  western  dock  the  route  was 
along  the  beach,  a distance  of  approximately  one-third  of  a mile. 

The  path  through  the  trees  was  not  a made  path.  No  trees  had 
been  cut,  and  no  road-work  of  any  kind  had  been  done;  the 
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wagons,  winding  in  and  out  among  the  trees,  had  simply  worn 
3 trail  more  or  less  well  defined.  North  of  the  dock  on  the  east 
side  of  the  Point  the  trees  were  pines;  from  the  dock  to  the  Wells 
lot  there  were  willows,  and  in  one  place  an  orchard;  from  the 
Association-  Wells  lot  to  the  end  of  the  path  the  way  was  among  trees  of 

Township  same  size>  not  Pines* 

of  Bebtie.  Besides  the  owners  who  have  been  mentioned  and  their  men 
and  persons  bringing  supplies  to  them,  there  was  practically  no 
one  who  travelled  or  had  occasion  to  travel  to  Point  Abino  or 
to  use  the  trail  that  has  been  described.  There  is  evidence  to 
the  effect  that  occasionally  timbers  that  had  broken  adrift  from 
rafts  were  picked  up  on  the  beach  on  the  west  side  of  the  Point 
and  were  hauled  along  the  beach  and  thence  over  the  trail  to 
the  side-road  between  lots  Nos.  31  and  32;  and  that  sometimes 
in  the  spring,  when  the  township  roads  north  of  Point  Abino 
running  east  and  west  were  in  bad  condition,  persons  living  west 
of  Point  Abino  drove  around  the  Point  by  way  of  the  beach 
on  the  west  side  and  the  trail  on  the  east  side ; and  Mr.  Holloway 
speaks  of  persons  who,  at  a time  which  he  does  not  fix  definitely, 
used  to  come  from  the  north  along  the  east  side  of  the  Point  to 
gather  butternuts,  but  who  gave  up  the  practice  after  he  had 
adopted  the  plan  of  exacting  toll  in  the  shape  of  one-half  of  the 
nuts  gathered.  There  is  also  evidence  that  sometimes  persons 
drove  for  pleasure  by  way  of  the  trail  from  the  road  between 
lots  Nos.  31  and  32  to  the  southern  extremity  of  the  Point.  This, . 
however,  seems  to  be  the  extent  of  the  use  before  1898  made 
of  the  trail  by  persons  other  than  the  owners  of  the  Point,  their 
servants  and  persons  having  business  with  the  owners.  It  was 
a most  intermittent  and  unimportant  use. 

From  a time  beyond  Allan  Isaac  Holloway’s  recollection,  which 
goes  back  some  50  years,  Isaac  Holloway  maintained  a fence 
extending  easterly  along  the  south  side  of  the  Wells  lot,  from 
a sand-hill  lying  west  of  the  Wells  lot  to  the  water’s  edge,  with 
a gate  across  the  trail,  his  purpose  being  to  keep  his  cows  out  of 
his  garden,  and  his  practice,  therefore,  being  to  keep  the  gate 
locked  when  the  cows  were  in  pasture  on  the  southern  part  of 
the  Point.  After  Isaac  Holloway’s  death,  Allan  Isaac  Holloway 
maintained  this  fence  until  the  filing  of  the  plan  in  1894,  when  he 
built  a new  fence  farther  north,  running  from  the  water’s  edge 
at  the  dock  back  to  the  sand-hill  indicated  on  the  plans,  with 
a gate  across  the  path.  The  gate  in  this  new  fence  seems  to  have 
been  open  at  almost  all  times,  but  at  the  gate,  as  at  other  places 
on  the  Point,  there  were  signs  announcing  that  Point  Abino 
was  private  property. 
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After  the  termination  of  the  suit  of  the  Attorney-General 
against  Page  referred  to  in  the  Crown  grant  of  the  3rd  January, 

1898,  and,  presumably,  at  or  about  the  time  of  the  registration  of 
plan  No.  38  (the  8th  August,  1898),  the  trail  through  the  woods 
from  the  end  of  the  side-road  between  lots  Nos.  31  and  32  to  Association 
about  the  dock  on  the  east  side  of  Point  Abino  ceased  to  be  township 
used,  and  thereafter  that  part  of  the  journey  from  the  end  of  of  Bertie. 
the  side-road  southerly  was  along  the  beach,  sometimes  in  one 
place  sometimes  in  another  as  the  height  of  the  water  and  the 
condition  of  the  beach  might  require;  and  sometimes,  when  the 
water  of  the  lake  was  higher  than  it  is  now,  travel  by  that  route 
was  difficult.  At  about  the  site  of  the  dock  the  route  through 
the  trees  was  resumed,  indeed  it  was  necessary  to  leave  the  beach 
before  passing  the  Wells  lot,  because  from  the  Wells  lot  southerly 
there  is  no  sandy  beach  but  only  a rough,  rocky  shore  until 
approximately  the  point  that  has  been  spoken  of  as  the  end  of 
the  trail  is  reached.  From  the  last  mentioned  point  northerly 
along  the  west  side  of  Point  Abino  there  is  a sandy  beach  on 
which  travel  is  practicable. 

‘Perhaps  antedating  the  change  at  the  north  from  the  route 
through  the  pine  woods  to  the  route  along  the  beach,  or  perhaps 
contemporaneously  with  it,  there  was  a change  also  in  the  course 
followed  southerly  from  the  Wells  lot,  the  path  in  some  places 
being  moved  considerablv  nearer  to  the  shore  than  it  had  been, 
and  the  diversion  being  effected  by  Allan  Isaac  Holloway,  who,  as 
he  says,  “hauled  gravel  from  the  shore  and  made  a fairly  good 
road”  in  the  new  location.  What  is  claimed  by  the  defendants 
to  be  a highway  is  this  new  road  so  made  by  Mr.  Holloway  and 
since  improved  as  will  be  stated.  The  road  so  claimed,  or  rather 
the  whole  road  south  of  a point  near  the  dock,  is  still  uncon- 
nected, as  it  has  been  since  about  1898,  with  the  road  between 
lots  Nos.  31  and  32 ; persons  travelling  from  the  land  north  of 
Point  Abino  to  the  southern  part  of  the  Point  must  still  go  along 
the  beach  for  something  like  half-a-mile  or  more  before  they 
reach  anything  that  can  be  called  a road  ; and,  similarly,  there 
is  no  access,  except  over  a long  stretch  of  beach,  from  the  southern 
extremity  of  the  road  in  question  to  the  township  roads  lying  west 
and  north  of  Point  Abino. 

It  ought  to  be  noted  that  the  foregoing  statement  is  drawn 
largely  from  Allan  Isaac  Holloway’s  evidence  taken  on  commission, 
his  evidence  being  more  precise  and,  as  it  seems  to  me,  more  likely 
to  be  accurate  than  some  of  the  evidence  given  by  other  witnesses, 
both  as  to  the  use  made  of  the  road  from  time  to  time  and  as 
to  the  routes  successively  followed.  There  is,  however,  no  very 
important  conflict  of  testimony. 

9 — 61  O.E.R. 
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The  land  of  Point  Abino  is  not  agricultural  land;  the  surface 
is  for  the  most  part  broken  and  hilly,  and  only  a very  few  acres 
have  ever  been  tilled.  But  the  southern  part  of  the  Point — the 
part  lying  to  the  south  of  the  Wells  lot  and  shewn  on  plan  No. 
31 — is,  and  perhaps  other  parts  are,  quite  suitable  for  the  purpose 
of  a summer  colony;  and  about  the  time  of  the  registration  of 
plan  No.  31  persons  began  to  purchase  sites  for  summer  residences 
and  to  build;  indeed  that  is  the  reason  why  the  plan  was  prepared. 
There  was  room  for  a tier  of  69  lots,  of  an  average  width  of  50 
feet,  facing  the  lake,  between  the  Wells  lot  and  the  southern  extrem- 
ity of  the  Point;  and  behind  the  northerly  31  of  these  lots 
there  was  a triangular  space  in  which  it  was  practicable  to  lav 
out  147  lots  of  similar  size  with  frontages  on  roads  running  westerly 
from  the  site  of  the  trail  that  is  in  question;  but  behind  the 
southerly  38  of  the  front  lots  the  land  was  broken  and  unsuitable 
for  building  purposes,  although,  if  preserved  as  park-land  avail- 
able for  use  by  persons  resident  in  houses  built  on  lots  laid  out 
as  stated,  it  would  add  to  the  value  of  those  lots.  The  plan  was 
prepared  accordingly;  the  character  of  the  land  that  has  just 
been  mentioned  was  indicated ; each  proposed  road  was  marked 
‘■’private  entrance;”  and  the  land  lying  between  the  69  front  lots 
and  the  top  of  the  bank  (at  its  narrowest  point,  as  has  been  stated, 
about  30  feet  and  at  its  widest  about  180  feet  wide),  on  which 
land  the  road  here  in  question  lies,  was  similarly  marked. 

By  the  year  1910  some  48  of  the  front  69  lots  had  been  con- 
veyed, but  the  title  to  the  other  31  was  still  in  Allan  Isaac  Hol- 
loway or  members  of  his  family  or  the  Point  Abino  Sand  Com- 
pany. The  purchasers  had  in  most  instances  acquired  several  lots ; 
one  of  them  held  as  many  as  nine.  Some  of  the  interior  lots  had 
been  sold  also,  some  of  them  to  purchasers  of  contiguous  front 
lots,  others  to  other  persons.  In  1901  the  township  council  had 
passed  a by-law  (No.  695)  enacting  that  all  statute  labour  to 
which  any  person  in  the  municipality  should  be  liable  should  be 
commuted  at  a stated  rate,  and  that  each  person’s  commutation 
tax  should  be  collected  and  accounted  for  like  other  taxes  but 
should  be  kept  in  a separate  account  to  be  known  as  “The  Com- 
muted Statute  Labour  Account.”  Afterwards  the  rate  had  been 
changed  and  other  alterations,  immaterial  here,  had  been  made 
m by-law  No.  695,  but  the  general  provision  for  commutation 
remained  and  the  owners  of  lots  shewn  on  plan  No.  31  were  being 
assessed  like  the  owuers  of  other  lands  in  the  municipality.  In 
or  about  the  month  of  August,  1910,  a number  of  the  owners  of 
lots  shewn  on  plan  No.  31  joined  in  a petition  to  the  council,  in 
which,  after  representing  that  the  roads  at  Point  Abino  were 
in  very  bad  condition,  that  it  had  been  contended  that  “the  shore- 
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road”  was  a private  road  but  that  the  petitioners  disputed  this 
contention,  some  of  them  knowing  that  the  road  had  been  “open 
for  public  traffic  for  more  than  a quarter  of  a century,”  and  that 
an  opinion  had  been  given  by  counsel  that  the  road  was  “in 
fact  a public  roadway  and  should  be  treated  as  such,”  the  petitioners  Association 
prayed  the  council  to  expend  money  on  improving  the  shore-road  township 
at  Point  Abino,  “at  least  by  applying  the  statute  labour  assess-  of  Bertie. 
ment  levied  against”  the  petitioners’  properties.  And  in  October 
of  the  same  year  there  was  a petition  representing  that  the  hill 
at  the  end  of  the  Marsh-road  from  the  top  of  the  bank  to  the 
lake  was  very  difficult  and  at  times  impassable  for  heavy  loads, 
and  praying  the  council  to  construct  a solid  road-bed  from  the 
top  of  the  hill  down  to  the  shore  or  to  make  other  improvements. 

In  November,  1910,  the  council  passed  a by-law  (No.  792)  reciting 
that  “certain  property-owners  in  the  vicinity  of  Point  Abino” 
had . petitioned  to  “be  allowed  to  compound  their  statute  labour 
for  use  on  road  at  Point  Abino,”  and  enacting  that  certain  named 
persons  should  be  “empowered  to  compound  the  statute  labour 
against  their  respective  properties  for  the  term  of  three  years” 
for  certain  specified  sums  the  total  of  which  was  $225,  and 
that  the  funds  accruing  from  the  compounded  statute  labour  should 
be  “applied  on  public  road  at  Point  Abino.”  The  persons  named 
were  in  the  main  the  signatories  to  the  petition  presented  in 
August,  although  two  or  three  names  that  appear  on  the  peti- 
tion are  not  in  the  by-law,  and  some  persons  named  in  the 
by-law  seem  not  to  have  signed  the  petition.  Neither  Mr.  Holloway 
nor  any  member  of  his  family  nor  the  Point  Abino  Sand  Com- 
pany signed  either  petition ; Holloway  did  not-  know  that  the 
August  petition  was  being  prepared  or  presented,  and  he  has 
no  recollection  of  an  interview  of  which  there  is  a memorandum 
on  the  October  petition,  at  which  he  is  alleged  to  have  expressed 
himself  as  favouring  the  proposal  that  something  should  be  done 
about  the  hill  at  the  end  of  the  Marsh-road.  The  persons  named 
in  the  by-law  seem  to  have  paid  their  assessments  for  three 
years  in  advance  pursuant  to  the  provisions  of  the  by-law,  and  the 
Point  Abino  Sand  Company  seems  to  have  paid  on  the  same 
footing  a sum  of  $60.  Counsel  for  the  municipality  make  a great 
point  of  this  payment  by  the  company,  treating  it  almost  as 
an  admission  by  Mr.  Holloway  that  the  petitioners’  contention 
as  to  the  public  character  of  the  road  was  well-founded.  It  is 
to  be  observed,  however,  that  the  circumstances  in  which  the 
payment  was  made  are  not  disclosed;  that,  petition  or  no  peti- 
tion. the  company,  under  by-law  No.  695  and  its  amendments, 
was  liable  for  the  tax;  that  all  that  the  company  did,  whether 
wittingly  or  unwittingly  on  the  presentation  of  a bill,  was  to 
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pay  in  advance;  and  that  it  is  not  established  that  Holloway 
knew  the  terms  of  by-law  No.  792  or  was  aware  that  the  provision 
for  payment  in  advance  was  permissive  rather  than  obligatory. 

In  1910  and  1911  the  municipality,  as  is  admitted,  spent  $285 
on  some  parts  of  the  road  in  question,  that  is  the  road  lying  in 
front  of  lots  numbers  1 to  69,  inclusive.  In  1913  the  general 
commuting  by-law.  No.  695,  and  all  amendments  to  it  were 
repealed.  In  1914  a new  by-law  for  the  commutation  of  the 
statute  labour  of  all  ratepayers  was  passed;  amendments  to  the 
by-law  of  1914  were  passed  in  1920  and  1’923;  and  in  1924  it 
was  enacted  by  by-law  No.  1004  that  thereafter  no  statute  labour 
should  be  levied  or  assessed,  but  that  the  council  in  every  year 
should  levy  such  amount  as  might  be  necessary  to  be  expended  on 
the  construction  and  maintenance  of  roads  and  bridges.  Under 
these  several  by-laws  the  owners  of  land  on  Point  Abino  have 
been  assessed  in  the  same  manner  as  the  owners  of  the  other 
lands  in  the  township.  In  each  of  the  years  1912,  1913,  1916, 
1917,  1918,  1919,  19(22,  1924,  1925,  and  1926,  that  is  to  say  in 
10  out  of  the  15  years  that  have  passed  since  the  making  of 
the  expenditure  provided  for  by  the  by-law  of  1910  (No.  792), 
the  council  has  spent  small  sums  of  money  on  the  road  south 
of  the  old  dock  on  the  east  side  'of  Point  Abino,  and  probably 
on  that  portion  that  is  in  question  in  this  action — the  portion 
lying  south  of  the  Wells  lot  and  in  front  of  lots  Nos.  1 to  69, 
inclusive.  Mr.  Holloway  had  knowledge  from  time  to  time 
that  work  had  been  done,  but  he  says,  and  notwithstanding  certain 
evidence  to  the  contrary  I think  it  is  the  fact,  that  he  never 
saw  work  in  progress  or  was  consulted  about  the  doing  of  it. 
The  work  amounted  to  very  little : some  gravel  was  placed  where 
there  were  holes,  some  earth  was  scraped  from  the  sides  of  the 
road  on  to  the  crown. 

For  some  years  prior  to  1925  there  were  differences  between 
Holloway  and  the  owners  or  some  of  the  owners  of  lots  shewn 
on  plan  No.  31,  concerning  the  use  of  park-lands  and  paths,  the 
right  of  the  owners  to  roam  over  Holloway’s  lands  lying  to  the 
north  of  the  lands  shewn  on  plan  No.  31,  and  other  matters. 
These  led  to  an  action  in  which  a settlement  was  effected  as  a 
result  of  which  the  owners  caused  the  incorporation  of  the  plain- 
tiff association,  and  Ilolloway,  by  a deed  dated  the  1st  August, 
1925,  conveyed  to  the  association  (as  I understand  the  deed) 
all  the  land  shewn  on  plan  No.  31  but  not  laid  out  as  building 
lots  or  entrances,  a considerable  number  of  the  building-lots,  and 
also  the  roads,  paths,  and  private  entrances.  (He  conveyed  also 
some  land  on  the  west  side  of  Point  Abino  north  of  the  land 
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shewn  on  plan  No.  31,  for  use  as  a bathing  beach,  but  so  much  Fu)se’ 
of  the  deed  as  relates  to  that  land  is  of  no  interest  here).  By  1927. 
the  deed  permission  was  granted  to  the  association  to  convey 
to  the  owners  of  some  of  the  front  lots  on  the  southern  part  abino 
of  the  plan  certain  specified  contiguous  parts  of  the  park-land  Association 
granted  by  Holloway  to  the  association;  but  (with  some  minor  township 
exceptions  which  are  of  no  interest  here)  it  was  agreed  that  all  of  Beetle. 
the  rest  of  the  park-lands  and  all  the  interior  lots  granted  to 
the  association  and  all  the  roads,  paths,  and  private  entrances 
should  be  held  for  the  sole  and  exclusive  use  of  the  owners  from 
time  to  time  of  lands  shewn  on  plan  No.  31  and  the  owners  of 
lands  lying  within  defined  boundaries  north  of  plan  No.  31  and 
shewn  on  plan  No.  38.  It  is  admitted  that  by  this  conveyance 
the  paper  title  to  the  road  here  in  question  passed  to  the  associa- 
tion, and  no  question  is  raised  as  to  the  status  of  the  association 
to  maintain  this  action. 

The  persons  who  have  built  houses  on  land  shewn  on  plan 
No.  31  are  persons,  most  of  them  residents  of  Buffalo,  who  sought 
to  establish  a summer  colony,  not  too  far  from  their  homes, 
where  they  would  enjoy  privacy  and  quiet.  They  have  built 
houses  of  a good  class,  and  since  travel  by  motor-car  lias  become 
general  they  have  spent  considerable  sums  in  the  improvement 
of  the  road  to  which  the  municipality  asserts  a claim.  One  of 
them  who  gave  evidence  at  the  trial  deposed  to  the  spending 
of  some  $750  on  the  portion  of  the  road  lying  in  front  of  his 
land;  others  spoke  of . spending  $500  or  more.  Their  work  has 
been  of  a more  or  less  permanent  character,  differing  greatly  in 
this  respect  from  the  work  done  by  the  municipality;  and  the 
total  cost  of  the  work  done  by  the  owners  is  very  many  times 
greater  than  the  total  cost  of  the  seasonal  mending  done  by 
the  municipality. 

For  many  years  before  the  formation  of  the  plaintiff  associa- 
tion the  landowners  had  a voluntary  association  through  'which 
they  took  steps,  such  as  the  posting  of  signs,  to  advise  the  public 
that  Point  Abino  was  private  property;  but  even  after  a light- 
house had  been  built  at  the  southern  extremity  of  the  Point- in 
1917,  and  occasional  visits  had  begun  to  be  paid  to  it  by  residents 
of  the  township,  no  active  steps  were  taken  to  exclude  well-behaved 
persons.  But  latterly  a large  summer  resort  with  an  “amusement 
park”  has  grown  up  along  the  shore  a few  miles  to  the  east  and 
within  very  easy  access  by  motor-car,  and  the  members  of  the 
association,  having,  as  one  of  them  put  it,  no  wish  to  see  car- 
loads of  people  in  bathing  dress  tearing  by  to  some  unknown 
destination,  have  decided,  quite  reasonably  as  it  seems  to  me. 
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to  assert  any  right  of  privacy  that  they  may  have.  Accordingly, 
when  servants  of  the  municipality  had  broken  a fence  and  cut 
down  a tree  near  the  southern  end  of  the  road,  this  action  was 
begun. 

The  claim  to  a highway  by  prescription  need  not  be  discussed 
seriousty.  The  evidence  of  public  user  is  altogether  insufficient, 
there  is  no  possibility  of  a finding  that  a public  right  had  been 
established  before  Isaac  Holloway  became  the  owner  in  or  soon 
after  the  year  1874,  and  it  is  abundantly'  clear  that  neither 
Isaac  Holloway  nor  his  successor  in  title  ever  had  any  intention 
whatever  of  dedicating  a road  to  the  public.  The  defendants, 
therefore,  must  rely  solely  upon  the  effect  of  the  work  done  by 
them  upon  the  road. 

While  there  never  was  an  actual  performance  of  statute  labour 
on  this  road,  it  may  be,  probably  it  is,  accurate  to  say  that  the 
work  done  in  1910  and  1911  and  paid  for  with  the  money  paid 
in  by  the  ratepayers  pursuant  to  the  by-law  of  1910  was  “statute 
labour^  within  the  meaning  of  sec.  432  of  the  Consolidated  Muni- 
cipal Act,  192'2  (12  & 13  Geo.  Y.  ch.  72);  and  it  may  be 
accurate  to  speak  of  the  work  done  in  later  years  and  paid  for 
with  money  levied  under  one  of  the  general  commuting  by-laws 
as  statute  labour.  And,  perhaps,  upon  finding  that  statute  labour 
was  performed  in  12  of  the  17  years  that  have  gone  since  the 
passing  of  the  by-law  of  1910,  one  ought  to  find  that  statute 
labour  has  been  usually  performed  on  the  road.  This  last,  how- 
ever, seems  to  be  quite  doubtful,  for  there  is  much  to  be  said  in 
favour  of  the  view  that  the  case  in  which  the  statute  is  intended 
to  apply  is  the  case  where,  given  a road  such  as  the  municipality 
was  entitled  to  adopt,  but  no  evidence  of  or  against  an  actual 
adoption,  you  find  that  for  a long  time  the  statute  labour  has 
usually  been  performed  and  you  draw  the  reasonable  inference 
(to  which  the  statute  gives  validity)  that  at  some  time  and  in 
some  forgotten  manner  the  municipality  exercised  its  right.  It 
seems  to  me  that,  given  the  fact  that  no  statute  labour  was  per- 
formed until  after  a certain  event  which  happened  5 or  10  or 
15  years  ago  and  that  the  labour  has  been  performed  in,  say, 
four-fifths  of  the  years  that  have  passed  since  the  first  per- 
formance, a person  of  precision  of  speech  would  not  be  likely 
to  say  without  qualification  that  statute  labour  has  been  usually 
performed : such  a person,  I think,  would  say  that,  since  such 
and  such  an  occurrence,  statute  labour  has  usually  been  per- 
formed, as  has  been  performed  in  so  many  years.  But  it  is  really 
unnecessary  to  pass  upon  the  question  suggested  as  to  whether 
statute  labour  has  been  performed  usually  or  at  all  on  this  road. 
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The  words  of  so  much  of  sec.  432  of  the  Consolidated  Municipal 
Act,  1922,  as  bears  upon  the  effect  of  the  usual  performance  of 
statute  labour  differ  very  slightly  from  the  words  used  in  the 
Highways  Act  of  1810  (Upper  Canada,  50  Geo.  III.  ch.  1,  sec.  12) 
and  in  the  several  Municipal  Acts  beginning  with  (Province  of  Association 
Canada,  1866)  29  & 30  Viet.  ch.  51,  sec.  315.  I have  not  searched  township 
for  a similar  enactment  earlier  than  1810'.  The  Act  of  1810  or  Bertie. 
reads  as  follows:  “ any  roads  whereon  the  pub- 

lic money  hath  been  expended  for  opening  said  roads  throughout 
this  Province,  or  whereon  the  statute  labour  hath  been  usually 
performed  ....  shall  be  deemed  common  and  public 
highways  ....  ;”  and  the  words  in  the  later  Acts  relat- 

ing to  the  effect  of  the  performance  of  statute  labour  were  (with 
the  substitution  of  has  for  hath ) the  same,  until  the  revision  of 
1913  (3  & 4 Geo.  V.  ch.  43,  sec.  432),  when  the  words  “the”  and 
“deemed”  printed  above  in  italics  were  dropped,  and  the  enact- 
ment was  given  its  present  form.  The  cases  that  are  to  be  referred 
to  were  decided  before  the  revision  of  1913;  but  an  enactment 
that  a road  on  which  statute  labour  has  been  usually  performed 
shall  be  (along  with  the  other  roads  mentioned  in  the  section) 
a public  highway  does  not  appear  to  me  to  differ  materially  from 
an  enactment  that  a road  on  which  the  statute  labour  has  been 
usually  performed  shall  be  deemed  (along  with  the  other  roads 
mentioned  in  the  section)  to  be  a public  highway;  and  I proceed 
upon  the  assumption  that  the  Legislature  did  not  intend  by  the 
revision  to  change  the  law  and  that  the  cases  are  to  be  applied. 

The  judgments  did  not  depend  upon  any  idea  that  the  meaning  of 
the  expression  “shall  be  deemed”  was  anything  less  than  the  mean- 
ing attributed  by  a Divisional  Court  in  Re  Rogers  and  McFarland 
(1909),  19  O.L.R.  622,  and  McNair  v.  Collins  (1912),  27  O.L.R. 

44,  and  by  Logie,  J.,  in  Hickey  v.  Stalker  (1923),  53  O.L.R.  414, 
to  the  same  expression  where  used  in  other  statutes ; they  depended 
rather  upon  the  idea  that  the  Act  did  not  apply  when  it  was 
known  that  the  municipality  had  no  right  to  work  on  the  “road” 
upon  which  the  work  had  been  done. 

Regina  v.  Rankin  (1858),  16  U.C.R.  304,  was  the  case  of  an 
indictment  for  obstructing  a highway,  the  alleged  highway  being 
a strip  of  land  across  the  corner  of  what  had  been  an  unoccupied 
lot  until  the  defendant  took  possession  of  it  in  or  about  the 
year  1855  (three  years  before  the  judgment).  Proceedings  had 
been  taken  by  the  municipality  for  the  establishment  of  a highway 
in  the  usual  manner,  but  upon  the  evidence  it  could  not  be  found 
that  they  had  been  effective.  The  road),  however,  had  been  opened 
by  statute  labour  in  1846  or  1847.  and  much  statute  labour  and 
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Rose.  J.  public  money  had  been  expended  upon  it  since.  It  was  contended 
1927.  that  this  had  had  the  effect  of  creating  a highway,  but  the  Court, 

Robinson,  C.J.,  delivering  the  judgment,  said  (p.  310)  : “The 

Abino  tact  of  the  public  using  it  (the  road)  for  ten  years,  or  expending 
Association  labour  and  money  upon  it  between  1846  and  the  present  time,  is  not 
Township  sufficient  to  establish  it  as  a lawful  highway,  against  the  will  of 
of  Bertie,  the  owner  of  the  soil,  where  there  is  no  sufficient  ground  for  pre- 
suming a dedication;”  and  the  conviction  was  quashed. 

Township  of  St.  Vincent  v.  Greenfield  (1886-87),  12  O.R. 
297,  15  A.R.  567,  was  an  action  against  the  defendant  for  obstruct- 
ing an  alleged  highway  by  enclosing  part  of  it  with  his  adjoin- 
ing lands,  the  plaintiffs  contending  that  the  highway  had  been 
established  by  a by-law  passed  in  1864,  or,  alternatively,  that 
if  the  by-law  was  invalid  the  road  had  become  a public  highway 
by  the  expenditure  of  public  money  in  opening  it  and  by  the 
performance  of  statute  labour  upon  it  for  many  years.  At  the 
trial  before  Armour,  J.,  the  plaintiffs  had  judgment;  but  the 
judgment  was  reversed  by  the  Common  Pleas  Division,  and  the 
order  of  the  Divisional  Court  was  affirmed  by  the  Court  of  Appeal. 
The  Divisional  Court  were  of  opinion  both  that  the  by-law  was 
ineffective  and  that  the  evidence  did  not  establish  the  perform- 
ance of  the  statute  labour  upon  the  land  which  the  defendant 
claimed.  The  Court  of  Appeal  agreed  in  this,  but  they  also  dis- 
cussed the  meaning  of  the  statute,  and  Osier,  J.A.,  delivering 
the  judgment  of  the  Court,  said  (15  A.R.  at  pp.  570,  571)  : — 

“It  is  to  be  observed  that  when  the  road  in  question  was  laid 
out,  there  was  a mode  provided  by  law,  which  the  council  did 
not  adopt  (though  they  may  have  intended  to  do  so'L  by  which 
they  could,  against  the  will  of  the  owner,  acquire  his  land  for 
the  purpose  of  laying  out  a road  thereon.  So  far,  therefore,  as 
this  road  was  constructed  on  any  part  of  the  defendant’s  land, 
it  is  clear  that  if  public  money  was  expended  in  opening  it, 
such  expenditure  was  illegal  and  unauthorised ; and,  if  the  statute 
labour  was  performed  upon  it,  such  statute  labour  was  a mere 
series  of  acts  of  trespass  ....  It  is  impossible  to  sup- 
pose that  a highway  can  be  created  by  merely  expending  the 
public  money  in  opening  out  a road  over  lands  of  private  indi- 
viduals, unless  such  road  is  as  regards  them  laid  out  and  established 
in  a lawful  manner  by  expropriation,  dedication,  or  otherwise.  It 
must  first  be  a road  which  may  be  lawfully  opened.  So  with 
regard  to  the  performance  of  statute  labour:  ‘Any  road  whereon 

the  statute  labour  has  been  usually  performed.’  If  the  origin  of 
the  road  is  unknown  it  is  presumed  to  be  a highway  if  statute 
labour  has  been  usually  performed  upon  it.  If  the  road  has  been 
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laid  out  and  dedicated  by  the  landowner,  the  performance  of  Rose- J- 

statute  labour  upon  it,  or  the  expenditure  of  public  money  in  i<>27. 

opening  it,  is  evidence  of  its  acceptance  and  establishment  as 

a highway  by  the  municipality,  but  the  continued  performance  abino 

of  statute  labour  upon  a road  which  was  in  its  inception  a trespass  Association 
road  does  not  in  my  opinion,  by  force  of  the  statute  absolutely  township 
make  such  road  a public  highway.  It  may  at  most  raise  a or  Bertie, 
presumption  of  dedication,  or  be  evidence  from  which  a dedica- 
tion by  the  owner  may  be  inferred,  and  may  throw  upon  him  the 
onus  of  rebutting  such  presumption  or  inference.  I do  not  think 
it  has  any  higher  effect/’  This  case  was  cited  without  comment, 
but  not  on  this  point,  by  Anglin,  J..  in  Rowland  v.  City  of  Edmon - 
toy,  (1915),  50  Can  S.C.R.  520,  at  p.  531. 

The  judgment  of  the  Court  of  Appeal  in  Macoomb  v.  Town  of 
Welland  (1907),  13  O.L.R.  335,  is  instructive  upon  most  of  the 
points  that  arise  in  the  present  case — there  is  even  a passing 
reference  by  Moss,  C.J.O.,  on  p.  339,  to  the  question  as  to  whether 
work  done  by  servants  of  the  municipality  and  paid  for  by  the 
municipality  is  really  statute  labour — but  it  is  referred  to  princip- 
ally for  the  reason  that  on  pp.  343  and  344  the  learned  Chief 
Justice  quotes  with  approval  from  the  judgments  in  Regina  v. 

Rankin  and  Township  of  St.  Vincent  v.  Greenfield. 

Mr.  Mason  refers  to  the  judgment  of  Sir  William  Meredith, 
then  C.J.C.P.,  in  Holland  v.  Township  of  York  (1904)  , 7 O.L.R. 

533.  That  was  an  action  for  damages  for  personal  injuries  sus- 
tained by  reason  of  a defect  in  a highway,  the  question  being 
whether  the  highway  was  one  which  the  municipality  was  bound 
to  keep  in  repair.  There  was  no  doubt  about  the  dedication,  the 
dispute  was  as  to  whether  the  highway  had  been  assumed  for 
public  use  within  the  meaning  of  sec.  607  of  the  Act  of  1903 
(sec.  460(6)  of  the  present  Act).  It  was  found  upon  the  evidence 
that  the  road  had  been  assumed  for  public  use ; but  the  learned 
Chief  Justice  went  on  to  discuss  a contention  of  counsel,  based 
on  what  is  now  sec.  432,  that  proof  of  a single  act,  such  as  the 
laying  of  a walk,  is  not  sufficient  to  justify  a finding  that  the 
highway  has  been  assumed  for  public  user  by  the  corporation. 

He  expressed  the  opinion  that  sec.  432  had  no  bearing  on  the 
question,  and  then  he  said — and  it  is  upon  this  that  Mr.  Mason 
relies — : “Proof  that  statute  labour  has  been  usually  performed 

establishes  that  the  road  is  a public  highway,  and  that  too  as 
against  the  owner  of  the  land  upon  which  it  exists,  while  on 
the  other  hand  the  purpose  of  sec.  607”  (now  460(6))  “is 
to  relieve  the  municipality  from  liability  to  repair  an  actual  high- 
way for  the  repair  of  which  it  would  otherwise  be  liable,  where 
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the  highway  has  been  laid  out  by  a private  person,  unless  the 
corporation  has  established  it  by  by-law  or  otherwise  assumed  it 
for  public  user/7  The  words,  “establishes  that  the  road  is  a 
public  highway,  and  that  too  as  against  the  owner  of  the  land 
upon  which  it  exists,77  are  not  limited  in  any  way ; but  it  was  not 
in  the  least  necessary  in  deciding  Holland  y.  Township  of  York 
to  decide,  and  I cannot  believe  that  the  learned  Chief  Justice 
intended  without  any  discussion  of  Regina  v.  Rankin  and  Town- 
ship of  St.  Vincent  v.  Greenfield  to  decide,  that  proof  of  the 
performance  of  statute  labour  upon  a road,  known  not  to  have 
been  dedicated  or  otherwise  made  available  for  assumption  by 
the  municipality,  will  be  sufficient  to  shew  that  that  road  has 
become  a public  highway.  The  words  need  some  qualification, 
which  one  may  be  sure  the  learned  Chief  Justice  would  have 
given  to  them  if  he  had  been  intending  to  make  a complete  state- 
ment of  the  law  as  to  the  effect  of  the  performance  of  statute 
labour. 

In  the  present  case  the  defendants  would  have  known  from 
the  registered  plan,  if  they  had  chosen  to  look  at  it,  and  they 
had  express  notice  in  the  petition  presented  to  them  in  1910,  that 
the  owner  of  the  soi'l,  so  far  from  admitting  that  the  road  had 
been  dedicated  to  the  public,  was  asserting  his  ownership  of  the 
road  as  loudly  as  he  could.  Nevertheless,  at  the  instance  of  some 
ratepayers,  they  chose  in  the  years  that  have  been  mentioned  to 
make  some  repairs,  which  probably  (except  in  1910  and  1911)  cost 
less  than  the  sums  collected  from  those  ratepayers  as  commuted 
statute  labour,  and  now  they  desire,  as  a result  of  that  “series 
of  acts  of  trespass77  and  without  making  any  compensation,  to 
possess  the  road.  Covetousness  is  no  more  to  be  admired  in  a 
municipal  corporation  than  in  a private  person ; and  it  is  not 
a matter  of  regret  that  the  decisions  shew  (as  I think  they  do) 
that  the  statute  does  not  produce  the  effect  which  the  defendants 
desire. 

There  is  no  question  of  estoppel.  The  persons  who  signed  the 
petition  are  not  plaintiffs;  the  association’s  title  was  not  acquired 
from  or  through  the  petitioners,  who  never  owned  the  land  in 
question ; and  the  association  holds  in  trust  for  all  the  owners 
of  lands  either  in  the  territory  shewn  on  plan  No.  31  or  in  the 
territory  to  the  north  described  in  the  deed  of  conveyance  from 
Allan  Isaac  Holloway  to  the  association. 

The  plaintiffs,  in  Iny  opinion,  are  entitled  to  the  declaration  for 
which  they  sue,  and  to  their  costs  of  the  action.  Presumably,  the 
injunction  asked  for  in  the  statement  of  claim  is  not  needed. 
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La  LAN  CETTE  V.  W ALFORD. 

Costs — Taxation — Solicitor- defendant  Defending  for  himself  and  Co- 
defendant — Whether'  Solicitor  Defending  “in  Person ” Entitled  to 
Costs — Severance  of  Defences — Rule  66U. 

A solicitor  defending  an  action  “in  person”  is  entitled  to  solicitor’s 
costs  on  a judgment  dismissing  the  action. 

London  Scottish  Benefit  Society  v.  Chorley  Crawford  and  Chester 
(1884),  12  Q.B.D.  452,  criticised,  but  followed  in  accordance  with 
the  established  practice  in  Ontario. 

Smith  & Crooks  v.  Graham  (1845),  2 U.C'.R.  268,  King  v.  Moyer  (1&83), 
9 P.R.  514,  and  Banks  v.  Burroughs  (1895),  Q.R.  12  S.C.  184,  referred 
to,  though  not  precisely  in’  point. 

The  solicitor-defendant  was  one  of  two  defendants  who  successfully 
defended  an  action  brought  against  them  as  endorsers  of  a promissory 
note,  upon  the  ground  of  absence  of  notice  of  dishonour:  — 

Held,  that  these  two  defendants  were  not  entitled  to  sever  in  their 
defences,  and  were  entitled  to  tax  against  the  plaintiff  but  one  set 
of  costs:  Rule  669. 

An  appeal  by  the  defendant  Lauzon  from  the  certificate  of  a 
local  taxing  officer  upon  the  taxation  of  the  appellant’s  costs  of 
the  action,  which  had  been  ordered  to  be  paid  by  the  plaintiff. 

June  14.  The  appeal  was  heard  by  Meredith,  C.J.'C.P.,  in 
Chambers. 

A.  A.  S huyler,  for  the  appellant. 

J.  W.  Pickup , for  the  plaintiff,  respondent. 

July  29.  Meredtii,  C.J.C.P. : — Upon  this  appeal  against  the 
taxation  of  costs  by  a local  taxing  officer  two  questions  were  raised 
and  discussed,  namely : whether  a solicitor  defending  an  action 
“in  person”  is  entitled  to  solicitor’s  costs  on  a judgment  dismiss- 
ing the  action.;  and,  if  so,  whether,  upon  the  facts,  there  had  been 
an  unnecessary  severing  of  defences,  disentitling  the  parties  to 
two  sets  of  costs. 

The  taxing  officer  allowed  one  set  of  costs  only ; and  the  above- 
mentioned  first  ground  of  appeal  was  the  only  one  set  out  in  the 
objections  to  the  taxation,  except  as  to  two  items  of  the  bill ; 
but  the  respondent  relied  mainly,  if  not  altogether,  here,  on  the 
ground  that  there  was  an  unnecessary  severance  of  defences,  which 
objection,  if  maintained,  should  be  as  complete  an  answer  to  this 
appeal  as  the  other  should  be,  if  maintained.  Either  defeats  it. 

I am  unaware  of  any  reported  case  in  this  Province  in  which 
the  first  question  has  been  neatly  decided.  In  Pmith  J*  Crooks  v. 
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Graham  (1815),  2 U.C.R.  268,  the  ultimate  decision  was:  “The 

Master  will  allow  the  plaintiffs  such  attorney's  fee  as  he  finds 
to  be  taxed  in  similar  cases  in  England,  and  no  others,  striking 
out  all  counsel’s  fees.” 

In  the  case  relied  on  by  the  appellant — King  v.  Moyer  (1883),  9 
P.R.  511 — the  plaintiff’s  case  was  conducted  in  the  name  of  a 
solicitor  who  was  not  the  plaintiff. 

And  in  the  case  in  the  Quebec  Court — Banks  v.  Burroughs 
(1895),  Q.R.  12  S.C.  181 — the  defendants,  who  were  solicitors, 
acted  expressly  as  solicitors  for  themselves. 

In  England  there  was  much  diversity  of  opinion  upon  the 
subject,  and  diverse  action  in  the  matter,  until  the  year  1881,  when 
a Divisional  Court,  in  the  case  of  London  Scottish  Benefit  Society 
v.  Chorley  Crawford  and  Chester  (1881),  12  Q.B.D.  152,  unmistak- 
ably decided  the  question  in  favour  of  a solicitor  who,  apparently, 
had  not  acted  as  solicitor  for  himself  expressly,  but  had  expressly 
acted  “in  person:”  the  reason  given  for  it  by  one  of  the  Judges 
(p.  151)  is  in  these  words:  “The  reason  why  costs  are  allowed 

to  a solicitor  being  a party,  and  not  to  another  person  who  is 
not  a solicitor,  is  simply  this,  that  the  one  is  a solicitor  and 
the  other  is  not” — a reason  which  has  never  seemed  to  me  con- 
clusive, for  why  may  not  a solicitor  sometimes  drop  his  professional 
character  and  defend  an  action,  as  any  one  else  may,  “in  person,” 
with  the  advantages  and  disadvantages  which  may  flow  from  it. 
or  defend  as  solicitor  for  himself,  with  the  advantages  and  dis- 
advantages that  may  flow  from  it?  He  should  not  always  be 
bound  to  carry  his  bag  or  be  branded  with  the  word  “solicitor.” 

But,  however  that  might  have  been,  the  law  seems  to  be  now 
firmly  fixed  here,  as  well  as  in  England,  in  that  respect,  in  accord 
with  that  case,  though  in  conflict  with  the  principle  upon  which 
such  cases  as  Meriden  Britannia  Co.  v.  Braden  (1896),  17  P.R.  77, 
were  decided. 

And  so  the  taxing  officer’s  ruling  cannot  be  sustained  on  the 
first  ground. 

The  other  question  is  one  of  fact,  and  yet  none  of  the  facts 
have  been  proved  upon  this  motion,  nor  indeed  has  the  record 
or  any  of  the  written  proceedings  in  the  case  been  produced;  but 
counsel  seemed  to  be  pretty  well  agreed  as  to  the  facts,  and 
my  conclusion  on  the  second  question  is  based  upon  them  as  stated 
by  counsel. 

The  solicitor  and  another  defendant  were  endorsers  of  the  note 
or  hill  sued  on,  and  both  of  them  defeated  the  action,  as  to 
them,  on  the  ground  that  no  notice  of  the  dishonour  of  the  note 
or  bill  was  given  to  either  of  them. 
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Rule  669  of  this  Court  provides  that  “if  two  or  more  defendants 
defending  by  the  same  solicitor  separate  unnecessarily  in  their 
defences  ....  the  Taxing  Officer  shall  allow  but  one 
defence  and  set  of  costs/* 

In  accordance  with  the  ruling  in  the  London  Scottish  Benefit 
Society  case,  the  solicitor  must  be  taken  to  have  acted  as  solicitor 
for  himself,  as  he  did  expressly  for  the  other  defendant  who 
succeeded  in  the  action,  and  so,  to  that  extent,  the  case  is  within 
the  rule,  as  I find  it  to  be  also  in  the  other  respect,  because  I am 
unable  to  perceive  any  substantial  reason  for  the  severance  of  the 
want  of  notice  of  dishonour  defences,  except  to  increase  the  costs. 

The  appeal  must  be  dismissed,  but  without  costs,  as  the  second 
question  seems  to  have  been  raised  here  for  the  first  time ; hut 
argued  here  without  objection. 


[ROSE,  J.] 

Montreal  Trust  Co.  v.  Canadian  Pacific  Railway  Co. 

Bailway — Negligence — Level  Crossing — Motor-car  Struck  by  Engine — 
Death  of  Passenger  in  Car — Action  under  Fatal  Accidents  Act — 
Jury — Exoneration  of  Driver  of  Car — Disagreement  as  to  Railicay 
Company — Evidence — Statutory  Warnings — Duty  to  Take  Extra- 
ordinary Precautions — Obstruction  of  View  by  Act  of  Railioay 
Company — Pecuniary  Loss  by  Death  of  Passenger — Motion  for 
Nonsuit — Motion  for  Dismissal  of  Action  notwithstanding  Dis- 
agreement— Judicature  Act,  sec.  30 — Scope  of. 

A motor-car  was  struck  Dy  the  engine  of  a west-bound  passenger  train 
at  a level  highway  crossing,  and  the  driver  of  the  car,  J.,  and  all  the 
passengers,  save  J/s  wife,  were  killed.  The  administrators  of  the 
estate  of  C.,  one  of  the  passengers,  brought  this  action  against  the 
railway  company  and  the  administratrix  of  the  estate  of  J.,  under 
the  Fatal  Accidents  Act,  to  recover  damages  for  C.’s  death,  alleging 
negligence  on  the  part  of  the  railway  company  or  J.,  or  both  of  them. 
At  the  trial  the  jury  found  that  C.’s  death  was  not  caused  by  the 
negligence  of  J.,  and  as  against  his  administratrix  the  action  was 
dismissed.  The  jury  were  unable  to  agree  as  to  whether  the  death 
had  been  caused  by  the  negligence  of  the  railway  company.  After 
the  jury  had  been  discharged,  a motion  which  had  been  made  by  the 
railway  company  at  the  close  of  the  plaintiffs’  case,  for  a nonsuit,  on 
the  ground  that  there  was  no  evidence  of  negligence  or  of  financial 
loss,  was  renewed,  and  a motion  was  also  made  on  behalf  of  the 
railway  company,  under  sec.  30  of  the  Judicature  Act,  to  dismiss  the 
action,  on  the  ground  that  there  was  no  evidence  to  warrant  a judg- 
ment for  the  plaintiffs,  or  that  for  some  other  reason  they  were  not 
entitled  to  judgment:  — 

Held,  that,  there  being  some  weak  evidence  of  a failure  on  the  part  of 
the  railway  company’s  employees  to  give  the  statutory  warnings  of 
the  approach  of  the  passenger  train,  although  that  evidence  was 
displaced  by  the  evidence  afterwards  adduced  by  the  railway  com- 
pany, effect  could  not  be  given  to  the  motion  for  a nonsuit. 
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There  was  evidence  that  some  box-cars  of  a west-bound  freight  train 
placed  on  a passing-track  to  allow  the  passenger  train  to  proceed  on 
the  west-bound  main  line  obstructed  the  view  which  the  driver  of 
the  motor-car  would  otherwise  have  had  of  the  approaching  passen- 
ger train:  — 

Held,  that  it  was  proper  to  submit  to  the  jury  the  question  whether  in 
the  circumstances  of  the  case  a duty  was  cast  upon  the  railway 
company  to  take  some  precaution,  for  instance  the  placing  of  a 
flagman,  additional  to  the  precautions  prescribed  by  the  Railway 
Act;  and  it  was  open  to  the  jury  to  'find  that  the  omission  to  take 
extra  precaution  was  negligence. 

Review  of  the  authorities. 

Lake  Erie  and  Detroit  River  Railway  Go.  v.  Barclay  (1900),  30  Can. 
S.C.R.  360,  and  Bogle  v.  Canadian  Pacific  Railway  Co.  (1921),  32 
Can.  Ry.  Cas.  107,  19  O.W.N.  508,  specially  referred  to. 

Held,  also,  that  there  was  some  evidence  to  go  to  the  jury  of  pecuniary 
loss  caused  by  C.’s  death  to  the  persons  on  whose  behalf  the  action 
was  brought. 

The  power  of  the  trial  Judge  under  sec.  30  of  the  Judicature  Act  is 
greater  than  the  power  that  was  conferred  by  Rule  780  of  the  Con- 
solidated Rules  of  1897;  but  the  only  judgment  that  can  be  pro- 
nounced  under  sec.  30  is  a judgment  dismissing  the  action;  and, 
where  there  is  a real  issue  of  fact  to  be  determined  either  upon 
conflicting  evidence  or  upon  inference  from  undisputed  facts,  the 
trial  Judge  ought  not  (unless  in  some  very  special  circumstances) 
to  try  that  issue  in  order  to  pass  upon  the  motion. 

Both  motions  were  therefore  dismissed. 


Action  by  the  administrators  of  the  estate  of  Albert  Browning 
Conch,  deceased,  under  the  Fatal  Accidents  Act,  against  the  rail- 
way company  and  Edith -Jones,  administratrix  of  the  estate  of 
Albert  Edward  Jones,  to  recover  damages  for  the  death  of  Couch, 
alleged  to  have  been  caused  by  the  negligence  of  the  railway  com- 
pany or  of  the  deceased  Jones  or  of  both. 

The  action  was  tried  before  Rose,  J.,  and  a special  jury,  at 
Hamilton. 

1).  L.  McCarthy f K.C.,  and  11.  Norwich,  for  the  plaintiffs. 

W.  N.  Tilley,  K.C.,  J.  D.  Spence , and  Gr  C.  Thomson,  for  the 
defendants  the  Canadian  Pacific  Railway  ‘Company. 

F.  J.  Hughes,  for  the  defendant  Jones. 

August  3.  Rose,  J. : — This  action  was  tried  before  me  with  a 
special  jury  at  the  last  assizes  at  Hamilton.  The  plaintiffs  are 
the  administrators  of  the  estate  of  the  late  Albert  Browning  Couch. 
On  the  27th  October,  1926,  Couch,  the  defendant  Edith  Jones, 
Jesse  Kipps,  and  Albert  Edward  Jones  were  in  a motor-car  owned 
and  driven  by  Mr.  Jones.  They  had  been  at  the  premises  of  the 
Milton  Spinning  Mills  Company,  which  are  situate  north  of  the 
line  of  the  defendant  railway  company  and  about  opposite  to  the 
railway  company’s  Milton  station,  which  is  to  the  south  of  the 
line.  Leaving  the  spinning  mills,  the  motor-car  was  driven  along 
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the  spinning  company's  road  in  an  easterly  direction  to  a highway 
and  was  then  turned  south  in  the  highway.  Crossing  the  highway 
are  four  lines  of  the  Canadian  Pacific  company’s  rails.  The  most 
northerly  of  these  is  a passing-track,  the  next  is  the  west-bound 
main  line,  the  third  is  the  east-bound  main  line,  and  the  fourth 
(the  most  southerly)  is  a passing-track.  On  the  north  passing- 
track,  east  of  the  highway,  were  the  box-cars  of  a west-bound  freight 
train,  the  nearest  of  them  some  63  feet  or  more  east  of  the  fence 
that  marks  the  eastern  limit  of  the  highway.  This  freight  train 
had  been  placed  on  the  passing  track  so  that  the  west-bound 
main  line  should  be  clear  for  a west-bound  passenger  train.  The 
engine  of  the  freight  train  had  been  detached  and  had  been  sent 
to  the  western  part  of  the  yard  for  use  in  some  switching  or  other 
work.  The  motor-car,  proceeding  south  along  the  highway,  was 
struck  by  the  passenger  train,  and  all  of  the  occupants  except 
Mrs.  Jones  were  killed.  The  action  was  brought  under  the 
Fatal  Accidents  Act  by  Mr.  Couch’s  administrators  against  the 
railway  company  and  Mrs.  Jones,  Mrs.  Jones  being  sued  as  the 
administratrix  of  the  estate  of  her  husband,  Albert  Edward  Jones. 
The  allegations  of  negligence  made  against  the  company,  or  such 
of  them  as  need  be  mentioned  here,  were,  (1)  that  the  passenger 
train  was  driven  at  an  improper  and  excessive  speed,  (2)  that 
the  warning  signals  required  by  law  were  not  given,  (3)  that  the 
grade  of  the  highway  at  the  approach  to  the  railway  was  steeper 
than  is  permissible  under  the  Railway  Act,  and  (4)  that  because 
of  the  steepness  of  the  grade  of  the  approach,  and  because  the  view 
which  persons  approaching  the  line  would  otherwise  have  had  was 
obstructed  by  the  box-cars,  there  was  a dangerous  situation  in 
which  the  company’s  servants  were  bound  to  take,  and  did  not 
take,  unusual  and  extra  precautions  for  the  safety  of  persons 
using  the  highway.  The  claim  against  Mrs.  Jones  was  founded 
upon  allegations  that  Jones  did  not  use  the  care  that  was  requisite 
in  the  circumstances ; the  particular  respects  in  which  Jones  was 
alleged  to  have  been  negligent  need  not  be  specified. 

At  the  close  of  the  plaintiffs’  case  counsel  for  the  railway 
company  moved,  for  a dismissal  of  the  action  on  the  ground  that 
there  was  no  evidence  of  negligence  or  of  financial  loss  proper 
to  be  submitted  to  the  jury.  Judgment  upon  the  motion  was 
reserved  and  the  case  proceeded,  the  defendants  adducing  evidence. 
In  answer  to  a question  submitted  to  them  the  jury  found  that 
Couch’s  death  was  not  caused  by  the  negligence  of  Albert  Edward 
Jones.  The  action  as  against  Mrs.  Jones  was  therefore  dismissed. 
But  the  jury  were  unable  to  agree  as  to  whether  the  death  had 
been  caused  by  the  negligence  of  the  railway  company;  and  after 
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the  jury  had  been  discharged  argument  was  heard  upon  the 
motion  made  at  the  close  of  the  plaintiffs5  case,  and  at  the  same 
time  was  heard  a motion  made  by  Mr.  Tilley  under  sec.  30  of 
the  Judicature  Act,  which  section  empowers  the  Court,  on  the 
application  of  the  defendant,  after  a disagreement  by  the  jury,  to 
dismiss  the  action  “ on  the  ground  that  there  is  no  evidence  to 
warrant  a judgment  for  the  plaintiff,  or  that  for  any  other  reason 
he  is  not  entitled  to  judgment.55 

At  the  close  of  the  plaintiffs5  case  I thought,,  and  after  further 
consideration  I still  think,  that  there  was  some  weak  evidence 
of  a failure  on  the  part  of  the  railway  company’s  employees  to  give 
the  statutory  warnings  of  the  approach  of  the  passenger  train. 
That  evidence,  such  as  it  was,  was  in  my  opinion  entirely  displaced 
by  the  evidence  adduced  by  the  defendant  company,  and  I have 
no  doubt  that  a finding  that  the  warnings  were  not  given  would 
have  been  set  aside  by  an  appellate  court;  but  I do  not  think  that 
upon  the  motion  that  is  still  referred  to  as  a motion  for  a non- 
suit (although  now  it  is  really  a motion  for  a judgment  dismissing 
the  action)  I may  take  account  of  the  fact  that  in  my  opinion  the 
evidence  adduced  by  the  plaintiffs  has  been  more  than  met  by 
the  evidence  adduced  by  the  defendants.  If  evidence  adduced 
by  the  defendants  had  strengthened  the  plaintiffs5  case,  1 should 
have  been  bound  to  consider  that  fact  when  dealing  with  the 
defendants5  motion,  but  I do  not  think  that  upon  the  renewal  of 
the  motion  made  at  the  close  of  the  plaintiffs5  case  I can  balance 
the  evidence.  It  may  be  that  the  evidence  was  so  strong  that  I 
ought  to  have  directed  the  jury  to  find  in  favour  of  the  defendants 
upon  this 'question  as  to  the  statutory  warnings;  but  I did  not  do 
so  and  I do  not  think  that  I could  now  give  effect  to  the  motion 
even  if  there  were  no  evidence  proper  to  be  considered  by  the  jury 
upon  one  of  the  allegations  of  negligence  other  than  this  allega- 
tion of  failure  to  give  the  statutory  ^warning  of  the  approach 
of  the  train  — Skeate  v.  Slaters  Limited  [1914]  2 K.  B.  429 — 
and,  as  will  appear,  my  opinion  is  that  there  was  a case  to  be 
submitted  to  the  jury  upon  one  of  those  other  allegations.  This, 
of  course,  is  aside  from  what  will  be  said  as  to  the  special  power 
conferred  by  sec.  30  of  the  Judicature  Act. 

At  the  trial  I was  of  opinion  that  there  was  evidence  proper 
to  be  considered  by  the  jury  upon  the  plaintiffs5  claim  that  the 
collision  was  caused  by  a failure  on  the  part  of  the  railway  com- 
pany’s employees  to  take  precautions  which,  although  not  prescribed 
by  the  Railway  Act,  were  requisite  in  the  circumstances.  The 
cars  of  the  west-bound  freight  train  had  been  placed  on  the  passing- 
track,  as  has  been  mentioned,  so  that  the  passenger  train,  which 
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was  due  in  a short  time,  might  proceed  on  the  west-bound  main 
line;  there  was  evidence  in  support  of  the  plaintiffs’  suggestion 
that  those  freight  cars  obstructed  the  view  which  in  other  cir- 
cumstances the  driver  of  the  motor-car  would  have  had  of  the 
approaching  passenger  train,  and  I thought  that  it  was  open  to 
the  jury  to  consider  whether  a situation  of  danger  had  been  created, 
whether  the  Conductor  of  the  freight  train  ought  to  have  realised 
the  danger,  and  whether  a reasonably  careful  conductor  would  in  the 
circumstances  have  taken  steps,  such  as  the  placing  of  a flagman, 
to  give  warning  to  persons  approaching  by  the  highway.  I charged 
the  jury  in  that  sense,  and  my  recollection  is  that  I told  them 
also  that  they  might  consider  whether,  by  reason  of  the  presence 
of  the  box-cars,  the  whistling  of  the  passenger  train  was  less  likely 
to  be  heard  along  the  highway  than  it  would  have  been  if  there 
had  been  no  obstruction,  and  whether,  if  such  was  the  case,  the 
engine-driver  of  the  passenger  train  ought  to  have  realised  the' 
fact  and  ought  to  have  taken  some  extra  care.  Now  that  I have 
had  a better  opportunity  than  I had  at  the  trial  of  considering 
the  authorities,  I am  very  doubtful  indeed  as  to  the  correctness 
of  so  much  of  my  charge  as  related  to  the  engine-driver;  but 
after  some  hesitation  I have  reached  the  conclusion  that  I was 
bound  to  submit  the  question  as  to  whether  in  the  circumstances 
of  the  case  a duty  was  cast  upon  the  defendant  company  to  take 
some  precaution,  for  instance  the  placing  of  a flagman,  additional 
to  the  precautions  prescribed  by  the  Act. 

The  question  as  to  whether  it  was  open  to  the  jury  to  find 
that  the  omission  to  take  extra  precaution  was  negligence  is  really 
a question  as  to  whether  the  case  is  governed  by  the  judgment  of 
the  Supreme  Court  of  Canada  in  Grand  Trunk  Railway  Co.  of 
Canada  v.  McKay  (1903),  31  Can.  S.C.R.  81,  which  makes  it  plain 
that  it  is  not  within  the  power  of  the  Court,  in  the  case  of  a rail- 
way company  which  is  under  the  jurisdiction  of  the  Board  of 
Railway  'Commissioners,  either  to  hold  the  company  to  the  duty 
of  maintaining  watchmen  or  gates  or  other  safeguards  not  pre- 
scribed by  the  Railway  Act  at  a public-road  crossing  which  the 
Board  has  not  ordered  to  be  protected,  or  to  say  that,  at  any 
given  point  on  the  line  where  neither  the  Act  nor  an  order  of  the 
Board  imposes  a speed-restriction,  the  trains  ought  to  be  run 
slowly;  or  whether  the  rule  applicable  is  the  rule  that  was  applied 
in  Lake  Erie  and  Detroit  River  Railway  Co.  v.  Barclay  (1900), 
30  Can.  S.C.R,  360,  and  in  other  cases,  viz.,  that  in  some  special 
circumstances  a duty  to  use  more  than  ordinary  care  may  arise. 
Mr.  Tilley  contends  that  the  rule  in  Grand  Trunk  Railway  Co.  v. 
McKay  is  the  rule  that  must  be  applied.  Tie  says  that  what  we 
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have  is  a passing-track  laid  down  under  competent  authority 
and  intended  to  be  used  for  the  very  purpose  for  which  it  was 
used  on  the  occasion  in  question;  that  if  the  crossing  is  to  be 
protected,  either  at  all  times  or  when  the  passing-track  is  in  use, 
it  is  for  the  Board  to  say  so.  He  likens  the  case  to  the  case 
of  a west-bound  and  an  east-bound  train  passing  on  the  appro- 
priate main  lines  at  some  point  west  of  the  crossing;  in  such  a case 
the  west-bound  train  would  serve  more  or  less  to  hide  the  east- 
bound  train  from  persons  approaching  the  ;line  from  the  north; 
but  that  would  be  a mere  unavoidable  incident  of  the  usual  and 
proper  operation  of  the  railway,  and  no  one  would  suggest  that 
an  obligation  .to  guard  the  crossing  had  arisen,  or  that  the  engine- 
*driver  had  come  under  obligation  to  blow  the  whistle  at  a point 
nearer  to  the  crossing  than  the  point  fixed  by  the  Act — of  course 
this  has  nothing  to  do  with  the  case  in  which  a person  is  seen 
to  be  coming  on  in  apparent  ignorance  of  the  approach  of  the 
train.  The  force  of  this  argument  is  obvious;  the  leaving  of  the 
box-cars  on  the  passing-track  was  not  actionable  negligence : Bogle 
v.  Canadian  Pacific  Railway  Co.  (1921),  32  Can.  Ry.  Cas.  107, 
19  O.W.N.  508;  and  a holding  that  there  was  evidence  to  be  sub- 
mitted to  the  jury  upon  the  claim  that  extra  precautions  ought 
to  have  been  taken  has  some  resemblance  to  a holding  that,  while 
no  cause  of  action  arose  out  of  the  placing  of  the  box-cars,  still 
the  defendant  company  may  have  given  a cause  of  action  by  plac- 
ing the  box-cars  on  the  passing-track  without  taking  steps  to 
avert  the  danger  caused  by  the  presence  of  the  cars.  Nevertheless 
my 'opinion,  reached  after  a consideration  of  the  numerous  cases 
in  which  the  McKay  case  has  been  discussed,  is,  as  already  stated, 
that  there  was  evidence  to  be  submitted  to  the  jury. 

I think  that  the  case  of  the  trains  passing  at  a point  west  of 
the  crossing  is  not  really  analogous  to  the  case  in  hand.  A person 
who  approaches  a double  line  of  rails  and  sees  a train  going  in 
one  direction  on  the  line  nearer  to  him  ought  to  realise  that, 
hidden  from  his  view,  there  may  be  a train  proceeding  in  the 
opposite  direction  on  the  other  line,  and  he  ought  to  govern  himself 
accordingly;  the  state  of  affairs  is  one  that  may  arise  at  any  moment 
at  any  point  on  the  double  line,  and  obviously  the  rules  governing 
it  are  to  be  made  by  Parliament  or  by  the  Board.  But  the  state 
of  affairs  that  existed  at  the  time  of  the  collision  out  of  which  this 
case  arises  was  brought  into  existence  by  the  defendant  company's 
servants  and  apparently  was  to  some  extent  within  their  control. 
The  holding  of  the  freight  train  at  Milton  pending  the  arrival 
and  passing  of  the  passenger  train  was,  of  course,  a usual  and  proper 
act;  and  if  the  freight  train  was  to  stand  aside  it  had,  of  course, 
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to  stand  on  the  track  provided  for  the  purpose;  and  there  is  no 
statute  or  order  which  called  for  the  taking  of  precautions  merely 
because  the  box-cars  were  standing  where  they  were.  But  it  was 
not  shewn  in  evidence  that  it  was  necessary  that  cars  should  be 
left  as  near  to  the  highway  as  these  cars  were,  and  the  apparent 
inference  from  the  length  of  the  passing-track  as  shewn  on  the 
plan  filed  and  from  the  size  and  number  of  the  box-cars  as  given 
in  evidence  is  that  there  was  room  for  choice  of  a standing-place; 
and  while  there  was  nothing  wrong  in  leaving  the  box-cars  where 
they  were  left,  just  as  there  was  nothing  wrong  in  the  Barclay  case 
in  detaching  the  engine  and  leaving  the  cars  to  cross  the  highway 
under  the  momentum  which  the  engine  had  imparted  before  it 
was  detached,  still  I think  that,  upon  the  evidence  adduced,  the 
danger  (if  there  was  one)  was,  as  in  the  Barclay  case,  a danger 
which  the  railway  company’s  servants  had  created  by  performing 
the  operation  in  a manner  of  their  own  choice,  and  that  there 
was  a question  for  the  jury  as  to  whether  reasonably  competent 
and  reasonably  careful  men  would  have  realised  the  danger  (if 
any)  and  would  have  taken  steps  to  lessen  it.  It  is  true  that  the 
operation  that  was  in  question  in  the  Barclay  case  was  in  a sense 
outside  the  Act;  that  is  to  say,  the  cars  were  running  without  an 
engine  and  presumably  they  had  not  come  from  a point  80  rods 
distant  from  the  crossing  where  the  collision  occurred,  so  that 
there  was  no  statute  prescribing  the  kind  of  warning  that  was  to 
be  given  of  their  approach;  whereas  here  the  kind  of  warning 
that  the  engine-driver  of  the  passenger  train  should  give  was 
prescribed,  and  the  operation  as  a whole — the  running  of  a train 
past  a standing  train — was  a perfectly  ordinary  operation  with 
which  no  fault  can  be  found.  Still  I think  that  if  in  the  course 
of  that  operation  the  defendant  company,  through  the  men  in 
charge  of  the  freight  train,  caused  a temporary  danger,  the  Bar- 
clay case  requires  me  to  rule  that  it  was  open  to  the  jury  to  inquire 
as  to  whether  warnings  not  specified  in  the  statute  ought  to  have 
been  given. 

Smith  y.  Niagara  and  St.  Catharines  Railway  Co.  (1904),  9 
O.L.R.  158,  and  Burtch  v.  Canadian  Pacific  Railway  Co.  (1906), 
13  O.L.R.  632,  are  like  the  Barclay  case,  in  that  the  judgments  pro- 
ceed upon  the  assumption  that  the  statutory  provision  for  whistling 
and  sounding  a bell  was  not  applicable.  Therefore  those  cases  are 
not  very  helpful  upon  the  question  as  to  whether  the  McKay  case 
governs  the  case  in  hand.  The  same  thing  may  be  said  of  the  actual 
decision  in  Gowland  v.  Hamilton  Grimsby  and  Beamsville  Electric 
Railway  Co.  (1915),  33  O.L.R.  372.  although  that  case  is  valuable 
for  the  analysis  which  Meredith,  C.J.O.,  made  of  the  judgment  in 
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the  McKay  case  and  for  the  learned  Chief  Justice’s  suggestion  as 
to  what  the  decision  in  the  Gowland  case  might  have  been  if  the 
crossing  had  been  a highway  crossing.  Wabash  Railway  Co.  v. 
Follicle  (T920)y  60  Can.  S.C.R.  375,  is  not  really  in  point,  for  in 
that  case  there  was  evidence  of  a breach  of  a statutory  duty  to 
stop,  and  it  was  possible  to  infer  that  the  breach  of  that  duty  was 
the  cause,  or  a cause,  of  the  injuries  sustained  by  the  plaintiff. 
The  facts  in  Walken  v.  Grand  Trunk  Railway  Co.  (1920),  47 
O.L.R.  439,  are  quite  unlike  those  of  the  present  case.  Attention 
ought,  however,  to  be  directed  to  the  remarks  of  Riddell,  J.,  at  p. 
450,  where,  after  stating  that  to  a person  using  the  highway  at 
a level  crossing  there  is,  speaking  generally,  no  duty  as  to  speed, 
he  says : “That  is  not  to  say  that  if  the  railway  company  or  their 
employees  knew  of  any  special  circumstance  of  danger  they  could 
omit  the  common  law  duty  of  ordinary  care — it  is  simply  to  say 
that,  in  the  absence  of  special  circumstances,  a traveller  on  the 
highway  cannot  call  speed  an  absence  of  proper  care  toward  him.” 
In  Imerson  v.  Nipissing  Central  Railway  Co.  (1925),  57  O.L.R. 
588,  the  Second  Divisional  Court  upheld  a judgment  based  upon 
a finding  that  the  defendants  had  run  their  car  at  a speed  which 
in  the  circumstances  was  excessive — although  no  statute  or  regula- 
tion imposed  a speed-limitation.  This,  however,  was  a decision 
upon  a very  special  state  of  facts — the  defendants’  motorman  found 
himself  in  a situation  “very  like  that  of  a ship  in  a fog” — and 
the  statement  of  law  may  not  be  quite  applicable  to  the  case  in 
hand. 

There  is  no  need  to  refer  particularly  to  the  other  cases  in 
which  Grand  Trunk  Railway  Co.  v.  McKay  has  been  referred  to, 
but  it  is  necessary  to  come  back  to  Bogle  v.  Canadian  Pacific 
Railway  Co.,  32  Can.  Ry.  Cas.  107,  which  has  been  cited  as 
authority  for  the  statement  that  the  placing  of  the  box-cars  on  the 
passing-track  cannot  be  treated  as  an  act  of  negligence.  In  the 
Bogle  case,  Hodgins,  J.A.,  said  (p.  112)  : “It  must  be  remembered 
that  a train  is  moving  very  rapidly,  and  a person  coming  towards 
the  crossing  whose  view  is  obstructed  may  not  see  it  in  time  to  check 
his  speed  sufficiently  to  escape,  or  may  be  put  in  a sudden  dilemma. 
No  doubt  if  the  position  of  the  standing  cars  created  this  sort 
of  difficulty  it  would  become  the  duty  of  the  railway  company  to 
observe  proper  precautions  on  approaching  the  crossing;”  and 
Ferguson,  J.A..  said  (p.  114):  “There  being  evidence  on  which 

the  jury  could  and  did  find  that  the  defendants  had  created  a 
dangerous  situation,  it  is  just  possible  that  in  the  special  cir- 
cumstances the  defendants  should  have  taken  greater  precautions 
than  they  did  or  than  is  required  by  statute.”  But  these  observa- 
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tions  were  not  necessary  to  the  decision  of  the  Bogle  case,  and  I Rose,  .T. 
have  felt  bound,  instead  of  founding  myself  upon  the  statement  of  1927 
Hodgins,  J.A.,  to  consider  the  question  independently.  Having 
considered  it,  I have  reached  the  conclusion  already  stated,  that  Tims? Co. 
there  was  evidence  to  be  considered  by  the  jury  upon  the  ques-  v. 
tion  as  to  whether  reasonably  careful  and  competent  men  would  ^pAcmcT 
have  done  something  which  the  defendant  company’s  men  did  Railway 
not  do;  but  the  case  has  seemed  to  me  to  be  very  close  to  the 
line,  and  it  is  a satisfaction  to  find  that  the  opinion  reached  is  in 
accord  with  the  statements  quoted  from  the  Bogle  case. 


There  does  not  seem  to  be  any  great  need  to  discuss  the  charge 
that  the  railway  company  negligently  caused  or  allowed  the  inclina- 
tion of  the  highway  immediately  north  of  the  line  to  be  steeper 
than  the  one  foot  in  twenty  permissible  under  sec.  266  (1)  of 
the  Railway  Act,  1919.  The  grade  is  steeper  than  one  foot  in 
twenty;  but,  even  assuming  the  responsibility  for  it  to  rest  upon 
the  defendant  company,  there  was  no  evidence  which,  in  my 
opinion,  would  have  justified  a finding  that  the  steepness  of  the 
ascent  was  the  cause,  or  one  of  the  causes,  of  the  collision.  I 
do  not  remember  exactly  how  I charged  the  jury  on  this  point, 
but  my  considered  opinion  is  that  they  ought  to  have  been  in- 
structed not  to  find  that  the  company  caused  Mr.  Couch’s  death 
by  a breach  of  the  statute  relating  to  the  grade  of  the  highway. 


Besides  contending  that  there  was  no  evidence  of  negligence 
or  of  breach  of  a statutory  duty  proper  to  be  submitted  to  the 
jury  Mr.  Tilley  argued  that  there  was  no  evidence  of  pecuniary  loss 
caused  by  Mr.  Couch’s  death  to  the  persons  on  whose  behalf 
the  action  is  brought.  There  was  evidence  as  to  Mr.  Couch’s 
ability,  as  to  his  earnings,  and  as  to  the  value,  both  at  the  time 
of  his  death  and  at  the  time  when  he  acquired  them,  of  the  shares 
of  the  capital  stock  of  the  Milton  Spinning  Mills  Company  which 
upon  his  death  became  the  property  of  his  widow  and  children, 
and  there  was  the  usual  actuarial  evidence;  but  there  was  none  of 
the  evidence  that  usually  is  forthcoming  as  to  what  use  the 
intestate  had  been  in  the  habit  of  making  of  his  money  or  what 
his  intention  had  been  as  regards  the  future  of  the  several  members 
of  his  family;  and,  undoubtedly,  there  is  difficulty  upon  the 
evidence  in  deciding  whether  the  pecuniary  benefit  that  might 
reasonably  have  been  expected  to  accrue  to  the  dependants  from 
the  continuance  of  the  life  exceeded,  and  if  so  by  what  amount, 
the  sum  that  has  come  to  them  as  a result  of  the  death.  Never- 
theless I think  that  there  was  some  evidence  to  go  to  the  jury 
and  that  it  is  better  for  me  to  limit  myself  to  that  bald  state- 
ment than  to  enter  upon  a discussion  (which  might  prove  embar- 
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massing  at  the  next  trial)  of  the  inferences  that  might  be  drawn 
from  the  facts  proved. 

What  has  been  said  with  reference  to  the  motion  made  at  the 
close  of  the  plaintiffs’  case  practically  disposes  of  the  motion  made 
under  sec.  30  of  the  Judicature  Act.  Section  30  was  introduced 
on  the  revision  of  the  Act  in  1913  (3  & 4 Geo.  Y.  ch.  19),  taking 
the  place  of  Rule  780  of  the  Consolidated  Rules  of  1897.  The 
rule  read  as  follows : "If  the  jury  disagree,  and  find  no  verdict, 

the  J udge  at,  or  after  the  trial  may,  notwithstanding,  dismiss  the 
action;”  and,  regard  being  had  to  its  history,  it  had  been  held 
to  apply  only  in  a case  in  which  no  evidence  proper  to  be  sub- 
mitted to  the  jury  had  been  adduced : Floer  v.  Michigan  Central 
R.  R.  Co.  (1900),  30  O.R.  635,  27  A.R.  122.  Section  30  has 
not  been  construed  in  any  judgment  that  has  come  to  my  notice, 
but  it  is  obvious  that  the  power  under  the  section  is  greater  than 
the  power  that  was  conferred  by  the  rule;  for  under  the  section 
the  action  may  be  dismissed  not  only  when  "there  is  no  evidence  to 
warrant  a judgment  for  the  plaintiff,”  but  also  when  "for  any  other 
reason  he  is  not  entitled  to  judgment.”  Probably,  therefore,  I 
have  power  in  the  present  case  to  dispose  of  the  claim  based  upon 
the  alleged  failure  of  the  railway  company’s  servants  to  give 
the  statutory  warnings  of  the  approach  of  the  train;  but,  what- 
ever the  section  may  mean,  I do  not  think  that  it  means  that  in 
the  present  case  I am  to  proceed  to  try  the  issue  as  to  whether 
the  company’s  servants,  having  placed  the  box-cars  on  the  passing 
track,  were  negligent  in  not  taking  steps  to  safeguard  persons 
who  might  come  upon  the  line,  or  the  question  as  to  whether  Mr. 
Couch’s  widow  and  children  have  suffered  any  pecuniary  loss. 
After  a trial  of  those  issues  I should  not  necessarily  be  in  a posi- 
tion to  give  judgment,  for  the  only  judgment  that  can  be  pro- 
nounced under  sec.  30  is  a judgment  dismissing  the  action;  and 
my  opinion  is  that,  whatever  the  power  actually  conferred  by  the 
section  may  be,  the  course  suggested  ought  not  to  be  taken  (unless 
in  some  very  special  circumstances)  where  there  is  a real  issue  of 
fact  to  be  determined  either  upon  conflicting  evidence  or  upon 
inference  from  undisputed  facts. 

For  these  reasons  I think  that  both  motions  must  be  dismissed. 
The  costs,  which  are  in  effect  part  of  the  costs  of  the  abortive 
trial,  will  be  costs  in  the  cause. 
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Rex  v.  Brooks. 

Criminal  Law — Attempting  to  Procure  Abortion — Criminal  Code,  sec. 
303 — Acquittal  of  Accused  on  Charge  of  Manslaughter — Conviction 
of  Surgeon  for  Unlawful  Use  of  Instrument  with  Intent  to  Procure 
Miscarriage — Conviction  of  Paramour  of  Deceased — Procuring  or 
Aiding  and  Abetting — Appeal — Reasonable  Verdict  of  Jury — Evi- 
dence— Reconcilable  Verdicts  on  two  Counts — Active  Participation 
— Consent  or  Arrangement  between  Criminals — Knowledge  of 
Pregna?icy — Occurrence  of  Menstruation — Judge's  Charge — Forni- 
cation— Misdirection  and  Nondirection — Substantial  Wrong  or 
Miscarriage. 

The  defendants,  W.  and  B.,  were  indicted  in  two  counts:  (1)  for  man- 
slaughter; and  (2)  for  that  they  did,  with  intent  to  procure  the 
miscarriage  of  a woman,  unlawfully  use  on  her  an  instrument  or 
other  unknown  means  contrary  to  sec.  303  of  the  Criminal  Code. 
W.  was  a physician  and  surgeon,  and  B.  was  the  woman’s  lover,  by 
whom  she  was  with  child  on  and  before  the  8th  February,  1927,  on 
which  day  she  consulted  and  was  physically  examined  by  W.,  who 
in  his  examination  used  a metal  instrument  upon  her  person.  W. 
said  that  she  should  have  an  operation;  she  was  taken  by  B.  to  a 
hospital  and  W.  performed  an  operation  there  on  the  11th  February. 
She  was  thence  removed  by  B.  to  another  hospital,  and  there  died 
within  36  hours  after  her  removal  and  7 days  after  the  operation. 
Her  death  was  due  to  peritonitis,  caused  by  infection  set  up  by  a 
puncture  of  the  uterus.  The  defendants  were  tried  together  upon 
the  two  counts,  were  acquitted  on  the  first,  found  guilty  on  the 
second,  convicted  and  sentenced.  Upon  appeal  by  B.  : — 

Held,  by  the  majority  of  the  Court,  that  the  verdict  was  reasonable 
and  was  supported  by  the  evidence— the  acts  and  conduct  of  B. 
warranted  the  conclusion  that  he  knew  the  nature  of  the  operation 
performed  by  W.  and  was  a party  to  its  performance. 

2.  The  verdict  of  acquittal  on  the  first  count  did  not  render  impossible 
in  law  a verdict  of  guilty  upon  the  second  count.  There  were  two 
occasions  upon  which  W.  used  instruments;  and,  unless  the  injury 
to  the  uterus  which  brought  on  peritonitis  and  resulted  in  death  was 
done  on  the  occasion  of  the  illegal  operation,  there  could  be  ho  man- 
slaughter, and  the  verdicts  upon  the  separate  counts  could  not  be  in 
conflict.  There  was  evidence  upon  which  the  jury  might  find  that 
the  injury  to  the  uterus  was  not  caused  in  the  course  of  the  illegal 
operation. 

3.  The  evidence  shewed  more  than  mere  acquiescence  on  the  part  of 
B.;  he  was  an  active  participant  in  the  steps  leading  up  to  the  per- 
formance of  the  operation.  Consent  or  arrangement  between  the 
criminals  need  not  be  shewn  in  order  to  support  a conviction  for 
aiding  or  abetting  {Rex  v.  Kupferberg  (1918),  13  Cr.  App.  R.  166, 
168). 

4.  Pregnancy  is  not  an  essential  element  of  the  offence  under  sec.  303 
of  the  Code.  The  fact  that  the  woman  had  her  usual  menstruation  on 
the  28th  January,  1927,  may  have  indicated  to  her  and  to  B.  (whom 
she  made  aware  of  the  fact)  that  she  was  not  pregnant;  and  excep- 
tion was  taken  to  the  Judge’s  charge  because  he  did  not  advise  the 
jury  of  the  effect  of  the  knowledge  of  that  fact  upon  her  mind  and 
upon  the  impossibility  of  B.  having  any  knowledge  of  her  pregnancy; 
but  it  was  held,  that,  as  this  particular  feature  of  the  defence  was 
referred  to  in  the  charge,  after  being  stressed  by  counsel  in  their 
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addresses,  and  the  jury  were  told  that  this  particular  fact,  and  all 
other  matters  of  fact,  the  weight  to  be  given  to  them,  and  the  infer- 
ences to  be  drawn  from  them,  were  for  their  determination,  no 
substantial  wrong  or  miscarriage  had  been  occasioned. 

Review  of  the  recent  authorities  upon  this  point. 

5.  A trial  Judge  is  not  precluded  from  making  comments  upon  the 
evidence,  nor  is  his  charge  open  to  objection  because  he  refers,  in 
unfavourable  terms,  to  the  conduct  of  the  accused.  The  Judge  here 
told  the  jury  that  fornication  was  a sin  and  dwelt  upon  that  as  one 
of  the  circumstances  necessary  to  be  borne  in  mind,  but  he  also  told 
them  that  it  was  not  a crime.  This  was  not  a serious  or  material 
defect,  if  a defect  at  all,  in  the  summing-up,  nor  was  it  of  so  substan- 
tial a character  as  to  justify  interference  with  the  verdict. 

Held,  therefore,  by  the  majority,  that  the  appeal  should  be  dismissed. 
Per  Masten,  J.A.  (dissenting) : On  the  grounds  of  nondirection  and 
misdirection,  the  conviction  should  be  quashed  and  a new  trial 
directed. 

Per  Ferguson,  J.A.  (also  dissenting) : W.  having  used  instruments 
on  two  different  occasions,  and  the  jury  not  having  indicated  which 
was,  in  their  opinion,  the  legal  occasion  and  which  the  illegal,  the 
Court  could  not  answer  the  question  whether  there  was  evidence 
upon  which  the  jury  could  find  that  B.  aided  and  abetted  W.  in  the 
attempt  to  commit  an  abortion  of  which  W.  had  been  found  guilty; 
B.  was  entitled  to  an  adjudication  on  that  question;  and  there  should 
be  a new  trial. 

An  appeal  by  the  defendant  Brooks  from  his  conviction  upon 
trial  before  Logie,  J.,  and  a jury,  at  a Toronto  sittings ; the  ap- 
pellant and  one  Withrow  (a  physician  and  surgeon)  being  found 
“guilty”  upon  the  second  count  of  an  indictment,  for  that  they  did, 
“with  intent  to  procure  the  miscarriage  of  Ruth  Dembner^  unlaw- 
fully use  on  her  an  instrument  or  other  unknown  means,  contrary 
to  the  Criminal  Code,  section  303.”  The  first  count  in  the  indict- 
ment was  for  manslaughter,  Ruth  Dembner  having  died  after  an 
operation  by  Withrow.  Both  defendants  were  found  “not  guilty” 
upon  that  count. 


June  21.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Master,  and  Ferguson,  JJ.A.,  and  Grant,  J. 

I.  F.  Hellmuth , K.C.,  and  R.  II.  Greer , K.C.,  for  the  appellant, 
argued  that  the  particulars  of  the  indictment  asked  for  by  the 
accused  under  secs.  859  and  860  of  the  Criminal  Code  and  furn- 
ished by  the  Crown  formed  part  of  the  record  and  limited  it  rather 
than  enlarged  it.  The  charge  of  manslaughter  was  limited  in  the 
particulars  to  that  particular  kind  of  manslaughter.  There  was 
no  evidence  proper  to  be  submitted  to  a jury  that  the  appellant 
was  guilty  as  a principal,  as  he  would  have  to  be  under  secs.  69 
and  70,  of  the  offence  charged  in  the  second  count  of  the  indict- 
ment, i.e.,  that  he  aided  or  abetted  or  counselled  Withrow  or 
procured  Withrow  to  perform  an  abortion.  There  was  no  evidence 
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on  which  a jury  could  say  beyond  reasonable  doubt  that  the  appel- 
lant was  guilty  of  the  offence  named  in  sec.  303,  which  has  nothing 
to  do  with  counselling,  aiding,  or  abetting.  There  must  be  some 
overt  act  on  the  part  of  the  appellant  to  make  him  guilty  of 
counseling,  aiding,  or  abetting.  The  trial  Judge  erred  in  com- 
menting on  the  knowledge  of  the  appellant  as  to  the  menstrual 
periods  of  the  girl  as  being  extraordinary.  There  was  no  evidence 
whatever  to  shew  that  the  girl  had  any  suspicion  of  pregnancy 
beyond  the  fact  that  she  had  had  intercourse  with  the  accused. 
The  trial  Judge  did  not  present  to  the  jury  the  serious  question 
whether  the  appellant  had  any  knowledge  that  the  girl  was  preg- 
nant. Having  acquitted  the  accused  on  the  first  count  of  the 
indictment,  it  was  not  open  to  the  jury  to  convict  on  the  second 
count  because  the  facts  in  relation  to  the  two  counts  are  the  same. 
Reference  to  Regina  v.  Taylor  (1875),  L.  R.  2 C.C.R.  147,  referred 
to  in  Halsbury’s  Laws  of  England,  vol.  9,  notes  under  para.  531; 
Regina  v.  Curtley  (1868),  27  U.  C.  R.  613;  Russell  on  'Crimes, 
8th  ed.,  vol.  1,  p.  Ill;  Rex  v.  Quinn  (1905),  11  O.L.R.  242;  Rex 
v.  Forseitte  (1920),  35  Can.  Grim.  Cas.  171;  Regina  v.  King, 
[1897]  1 Q.  B.  214. 

Edward  Bayly,  K.C.  and  A.  W.  Rogers,  for  the  Crown,  con- 
tended that  the  findings  of  the  jury  were  not  inconsistent,  and 
that  they  were  quite  justified  in  convicting  on  the  second  count 
after  acquitting  on  the  first.  The  jury  might  well  believe  that 
the  death  of  the  girl  occurred  as  a result  of  gross  neglect  in  remov- 
ing the  patient  to  the  hospital.  They  were  entitled  to  find  that 
an  illegal  operation  had  been  performed,  even  though  they  could 
not  say  definitely  that  the  death  was  caused  directly  by  such  opera- 
tion. The  jury’s  verdict  is  supported  by  the  evidence,  and  this 
Court  cannot  say  that  it  was  unreasonable.  An  accessory  before 
the  fact,  under  sec.  69  of  the  Code,  does  not  come  within  the 
English  case  cited  by  counsel  for  the  appellant.  The  taking  of 
the  girl  to  the  hospital  or  to  the  doctor’s  office  was  an  overt  act 
sufficient  to  make  the  appellant  an  aider  or  abettor  under  the  Code. 
Reference  to  Kenny’s  Outlines  of  Criminal  Law,  9th  ed.,  p.  87 ; 
Rex  v.  De  Bruge  (1924),  55  O.L.R,  507;  Rex  v.  Cooper  (1833), 
5 C.  & P.  535. 

Hellmuth,  K.C.,  in  reply,  argued  that  knowledge  of  the  fullest 
description  is  not  aiding  or  abetting,  and  therefore  the  taking  of 
the  girl  to  the  doctor’s  office  did  not  make  the  appellant  an  aider  or 
abettor  of  the  doctor.  An  accused  may  raise  on  appeal  an  objec- 
tion to  the  charge  of  the  Judge  which  was  not  raised  at  the  trial : 
Brenner  v.  Toronto  Railway  Co.  (1907),  15  O.  L.  R.  195. 
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August  25.  Grant,  J.  (delivering  the  judgment  of  the  maj- 
ority of  the  Court  'by  direction  of  the  Chief  Justice)  : — This  was 
an  appeal  from  the  conviction  of  the  accused,  after  trial  by  jury, 
before  Logie,  J.,  at  Toronto  assizes,  the  accused,  along  with  one 
Withrow,  being  found  guilty  for  that,  they  did,  “with  intent  to  pro- 
cure the  miscarriage  of  a woman  called  Ruth  Dembner,  unlawfully 
use  on  her  an  instrument  or  other  unknown  means,  contrary  to  the 
Criminal  Code,  section  303.” 

There  were  two  counts  in  the  indictment,  the  first  count  being 
for  manslaughter,  and  the  second  count  being  as  above  recited. 
The  jury  brought  in  a verdict  of  “not  guilty”  on  the  first  count 
and  “guilty”  on  the  second  count  as  against  both  the  accused. 
Withrow  was  a physician  and  surgeon,  and  it  was  charged  that 
he  performed  what  is  commonlly  called  an  illegal  operation  on 
Ruth  Dembner. 

Particulars  of  the  two  counts  were  furnished  as  follows : — 

“Pursuant  to  demand  of  counsel  for  the  above  named  defen- 
dants, the  Crown  furnishes  the  following  particulars : — 

“(1)  The  Crown  claims  that  Brooks  counselled  and  procured 
Miss  Dembner  to  have,  and  aided  and  abetted  Withrow  and  her 
in  having,  an  illegal  operation  performed  on  her  to  procure  a 
miscarriage,  resulting  in  her  death,  and  that  he  is  liable  as  prin- 
cipal for  manslaughter  under  sections  69  and  70,  and  also  as 
principal  in  the  same  manner  to  the  offence  committed  under 
section  303,  though  of  course  not  actually  present.  The  Crown 
is  not  in  possession  of  any  evidence  that  Brooks  personally  did 
anything  to  Miss  Dembner  of  an  operative  nature.” 

Both  the  accused  having  been  found  guilty  under  the  second 
count,  sentence  was  passed  in  due  course,  and  this  appeal  has  been 
taken  upon  various  grounds.  The  first  four  grounds  set  out  in 
the  notice  of  appeal  are,  in  effect,  a plea  that  there  was  no  evidence 
against  this  accused  upon  which  the  jury  could  find  a verdict  of 
guilty  against  him.  These  grounds  of  appeal  are  directed  to  and 
fall  within  the  provisions  of  sec.  1014,  subsec.  1(a)  (as  enacted 
by  (1923)  13  & 14  Geo.  Y.  ch.  41). 

The  next  two  paragraphs  of  the  notice  of  appeal  have  to  do 
with  the  plea  that  the  finding  of  “not  guilty”  on  the  first  count 
of  the  indictment  renders  impossible  in  law  a conviction  under 
the  second  count. 

By  paras.  7 and  8 of  the  notice  of  appeal  it  is  contended 
that  there  was  no  evidence  that  this  accused  had  aided  and  abetted 
Withrow  in  the  performance  of  any  illegal  operation. 
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After  stating  in  brief  in  para.  9 that  the  verdict  of  the  App.  Div. 

jary  should  be  set  aside  as  perverse  and  unreasonable  and  for  lack  1927. 
of  support  upon  the  evidence,  by  para.  10  it  is  complained 

that  the  trial  Judge  refused  to  accede  to  the  request  of  the  v . 

prisoner's  counsel  in  regard  to  charging  the  jury  as  to  the  mens-  Brooks. 

truation  of  Ruth  Lembner  on  the  28th  January,  1927,  and  that  Grant,  J. 

he  did  not  advise  the  jury  of  the  effect  of  the  knowledge  of  that 

fact  upon  her  mind  in  respect  to  the  absence  of  pregnancy  at  the 

time,  and  the  impossibility  of  knowledge  on  the  part  of  the  ac- 

cused in  the  circumstances  disclosed  in  the  evidence. 

Section  1014  of  the  Criminal  Code  (as  enacted  by  13  & 14 
Geo.  Y.  eh.  41)  states  what  is  necessary  to  enable  a court  of  appeal 
to  allow  an  appeal  from  a conviction.  Subsections  1 and  2 are  as 
follows : — 

"(1)  On  the  hearing  of  any  such  appeal  against  conviction 
the  court  of  appeal  shall  allow  the  appeal  if  it  is  of  opinion — 

“(d)  that  the  verdict  of  the  jury  should  be  set  aside  on  the 
ground  that  it  is  unreasonable  or  cannot  be  supported  having 
regard  to  the  evidence  : or 

“(5)  that  the  judgment  of  the  trial  court  should  be  set  aside 
on  the  ground  of  a wrong  decision  of  any  question  of  law;  or 

“(c)  that  on  any  ground  there  was  a miscarriage  of  justice; 

and 

“(d)  in  any  other  case  shall  dismiss  the  appeal. 

“(2)  The  court  may  also  dismiss  the  appeal  if,  notwithstand- 
ing that  it  is  of  opinion  that  on  any  of  the  grounds  above  men- 
tioned the  appeal  might  be  decided  in  favour  of  the  appellant, 
it  is  also  of  opinion  that  no  substantial  wrong  or  miscarriage  of 
justice  has  actually  occurred. 

The  effect  of  these  subsections  has  been  considered  by  this 
'Court  in  Rex  v.  De  Bruge,  55  0.  L.  R.  507,  the  judgment  of  the 
Court  being  read  by  Hodgins,  J.A.,  and  appearing  at  p.  509.  As 
was  stated  by  the  learned  Judge  of  Appeal,  the  evidence  in  that 
case  was  purely  circumstantial,  and  had  it  been  a civil  case  the 
granting  of  a new  trial  might  have  been  justified.  The  learned 
J udge  goes  on  to  state  that  the  recent  amendment  to  the  Criminal 
Code  “does  not  go  far  enough  to  warrant  this  Court  in  weighing 
probabilities  and  substituting  its  view  for  that  entertained  by 
the  jury,  to  which  the  greatest  weight  must  still  be  given.  . . . 

It  cannot  be  said  that  in  this  case  there  is  no  evidence  to  warrant 
a conviction,  nor  that,  having  regard  to  the  evidence,  the  jury's 
verdict  cannot  be  supported,  or  is  one  that  a jury  might  not 


152 

App.  Div. 

1927. 

Rex 

v. 

Brooks. 
Grant.  J. 


ONTARIO  LAW  REPORTS.  [vol. 

reasonably  have  reached.  If  we  cannot  allow  the  appeal  for  this 
reason,  we  cannot  grant  a new  trial." 

To  the  same  effect  is  the  decision  of  the  Court  of  Appeal  of 
Alberta  in  Rex  v.  Berger  (1925),  43  Can.  Crim.  Cas.  301.  After 
referring  to  some  of  the  evidence  the  learned  Chief  Justice  goes 
on  to  state  (at  p.  306)  : — 

“All  the  circumstances  as  well  as  the  direct  testimony  were 
for  their  consideration  and  unless  this  Court  has  the  right  to  substi- 
tute itself  for  the  jury  ....  and  is  prepared  to  substitute 
the  written  record  in  lieu  of  the  living  trial  as  the  proper  basis 
from  which  to  draw  its  conclusions  there  seems  no  alternative 
but  to  accept  that  jury’s  verdict.” 

Before  considering  the  questions  of  law  which  have  been  raised 
upon  this  appeal,  it  is  convenient  to  deal  first  with  this  question 
of  fact.  In  order  to  do  so,  a brief  statement,  or  outline,  of  the 
facts,  as  disclosed  by  the  evidence  at  the  trial,  is  necessary. 

The  deceased,  Ruth  Dembner,  was  about  22  years  of  age, 
bright  and  capable,  occupying  a good  position  at  a salary  of  $28 
or  $30  a week  in  the  office  of  an  insurance  company.  The  accused 
was  about  20  years  of  age,  and  was  employed  in  connection  with 
a business  in  the  management  of  which  his  father  apparently 
occupied  the  principal  position.  These  two  young  people  had 
been  spending  a good  deal  of  time  in  company  of  each  other  for 
a year  or  two,  and  it  was  frankly  understood  in  the  families  of 
both  that  they  were  engaged  to  be  married.  It  appears  from  the 
evidence  that  they  expected  to  be  married  in  the  month  of  April 
of  this  year.  They  appear  to  have  been  allowed  a great  deal  of 
freedom,  if  not  indeed  laxity,  in  going  about  together  by  them- 
selves, and  apparently  there  was  no  supervision  had,  by  the 
' parents  of  either,  of  their  movements  or  conduct.  At  some  time 
prior  to  the  events  which  have  led  up  to  this  prosecution,  these 
two  young  people  had  illicit  intercourse.  How  often  this  occurred 
or  over  what  length  of  time  is  not  disclosed.  In  or  about  the 
month  of  September,  4926,  they  appear  to  have  spent  a night 
in  an  hotel  in  Stratford,  but  there  is  no  evidence  of  the  happening 
of  anything  improper  on  that  occasion. 

It  appears  clearly  from  the  evidence  that  the  girl,  for  a number 
of  years,  had  suffered  from  painful  menstruation,  called  by  phy- 
sicians dysmenorrhoea.  It  was  stated  that,  to  those  who  knew  her 
intimately,  it  was  readily  apparent  when  she  was  suffering  from 
this  trouble,  or,  in  other  words,  when  she  was  having  her  monthly 
periods.  On  or  about  the  7th  February,  1927,  the  accused  Brooks 
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took  the  girl  Ruth  Dembner,  in  his  motor-car,  to  the  office  of  App.  Div. 
the  accused  Withrow,  in  the  Physicians  and  Surgeons  Building,  1927, 
in  Bloor  street  west,  Toronto.  Apparently  Withrow  was  a com- 
plete stranger  to  both  of  them.  The  family  physician  of  the  v, 
Dembners  was  Dr.  Mavety.  Brooks  did  not  go  into  Withrow’s  Brooks. 
office  with  the  girl,  who,  however,  did  not  see  the  doctor  on  that  Grant,  J. 
occasion,  as  he  was  out  of  the  city.  However,  she  apparently  made 
an  appointment  for  the  following  evening,  on  which  occasion, 
about  eight  o’clock,  she  again  attended  at  Withrow’s  office. 

Withrow,  who  gave  evidence,  stated  that  on  that  occasion,  in 
response  to  his  inquiries,  the  girl  informed  him  that  she  had  for 
years  suffered  severely  at  the  time  of  her  monthly  sickness,  and 
that  she  wished  to  obtain  relief.  He  informed  her  that  it  would 
be  necessary  for  him  to  examine  her  in  order  to  ascertain  the 
probable  cause  of  her  trouble,  and  she  then  went  into  the  ad- 
joining room  and,  lying  down  upon  the  table,  submitted  to  a 
physical  examination.  Withrow  states  that  he  made  a bi-manual 
examination  and  also  on  this  occasion  used  a dilator,  which  is 
a metal  instrument  about  one-eighth  of  an  inch  in  thickness,  and 
bluntly  pointed  at  the  end.  This,  he  states,  he  inserted  in  the 
vagina  and  a short  distance  only  into  the  cervix  of  the  uterus, 
the  purpose,  according  to  his  testimony,  being  that  he  might 
ascertain  whether  or  not  the  cervix  was  tight,  which  in  his  opinion 
would  or  might  cause  the  pain  in  menstruation.  He  then  in- 
formed the  girl  that  she  should  have  an  operation.  She  said  she 
would  go  and  consult  her  husband  (she  had  given  her  name  as  Mrs. 

B.  J.  Brooks)  and  would  call  on  Dr.  Withrow  on  the  following 
day  (Wednesday)  at  noon.  This  she  did,  and  it  was  then  arranged 
that  the  operation  should  be  performed  at  the  Strathcona  Hos- 
pital on  the  following  Saturday  morning.  On  the  Wednesday 
Withrow  made  a further  bi-manual  examination,  for  the  reason, 
as  given  in  evidence  by  him,  that  he  wanted  to  make  sure  there 
was  no  pregnancy,  as  she  said  she  was  married,  and  had  given 
her  married  name. 

It  was  established  beyond  any  shadow  of  doubt,  at  the  trial, 
that  the  girl  was,  at  the  time  when  she  went  to  Withrow,  and 
was  thus  examined  by  him,  pregnant,  and,  according  to  the 
opinions  of  the  experts,  the  pregnancy  had  subsisted  for  approx- 
imately three  and  a half  or  four  weeks.  Withrow  insists  that, 
even  after  the  examinations  which  he  made  of  the  girl,  he  did 
not  know  that  she  was  pregnant,  nor,  according  to  his  evidence, 
did  he  even  learn  of  her  condition  when  he  performed  the  opera- 
tion on  the  following  Saturday  morning. 
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Ruth  Lembner  had  been  speaking  to  her  family,  and  to  young 

1927. 

Brooks,  of  her  desire  to  take  a short  holiday  in  Muskoka,  and 

Rex 

V. 

apparently  she  and  young  Brooks  arranged  between  them  the  pro- 
gramme which  was  carried  out  in  the  latter  part  of  that  week. 

Brooks. 

Her  father  and  mother  and  sister  were  given  to  understand  that 

Grant,  J. 

she  was  going  to  leave  for  Muskoka  on  Friday  evening.  The  ac- 
cused apparently  made  arrangements  for  her,  or  at  least  was 
understood  to  be  obtaining  her  tickets  or  transportation.  In  any 
event  he  called  for  her  at  her  parents5  home,  on  the  Friday  even- 
ing, and  took  her  in  his  automobile  to  the  Union  station.  The 
Parkdale  station  of  the  Canadian  National  Railways  was  much 
nearer  to  the  Dembner  home,  and  when  her  people  inquired  why 
they  were  going  to  the  Union  station  instead  of  to  Parkdale,  the 
station  which  they  generally  used,  the  accused  gave  as  his  ex- 
planation that  he  had  left  the  tickets  down  town  and  would  have 
to  go  down  that  way  to  get  them  or  something  ’ to  that  effect. 
Although  Ruth’s  mother  and  sister  wished  to  go  to  the  station 
to  see  her  off,  he  did  not  take  them  in  his  car,  in  which  there  was 
ample  room,  and  they  followed  in  the  Dembners’  car  to  the  station. 
Ruth  entered  the  train  after  saying  goodbye  to  her  people,  and 
there  was  a brief  whispered  conversation  between  her  and  the 
accused  on  the  steps  or  platform  of  the  car,  after  which  he  re- 
turned to  the  station  platform.  When  the  train  pulled  out  and 
Mrs.  Dembner  and  her  daughter  turned  to  look  for  Brooks,  he 
had  disappeared,  and,  as  the  evidence  disclosed,  he  drove  at  once 
to  the  Parkdale  (station  of  the  Canadian  National  Railways, 
where  he  met  Ruth  Dembner,  who  left  the  train  at  that  point, 
taking  off  her  bags,  and  the  two  then,  after  driving  for  a couple 
of  hours,  proceeded  to  the  Strathcona  Hospital,  where  Ruth  was 
entered  as  a patient  under  the  name  of  Mrs.  Brooks,  a fictitious 
address,  viz.  189  Fulton  avenue,  being  given.  The  name  of  the 
accused  was  given  as  that  of  her  husband,  but  when  the  name 
of  her  next  friend  or  relative  was  desired  for  the  hospital  records, 
she  gave  the  name  of  her  mother. 

On  the  following  morning  Withrow  operated  upon  the  girl, 
a general  anaesthetic  being  used.  According  to  his  testimony  the 
operation  was  one  of  dilatation  of  the  cervix,  followed  by  the 
use  of  a curette  for  cleaning  or  washing  purposes. 

The  girl  remained  in  the  hospital  until  Thursday  night  of  the 
following  week,  when  she  was  taken  to  Gravenhurst  under  cir- 
cumstances hereafter  to  be  mentioned.  During  the  time  from 
Saturday  to  Thursday  she  appears  to  have  been  very  ill  indeed, 
suffering  very  considerable  loss  of  blood,  or  ^flowing,”  as  it  is 
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called  by  the  physicians  and  nurses,  vomiting  frequently,  and 
altogether,  judging  from  the  hospital  records  and  the  evidence 
of  the  nurses,  she  wa-s  very  seriously  ill.  The  accused  called  at 
the  hospital  to  see  her  two  or  three  times,  and  on  Thursday  he 
was  told  by  the  head  nurse  that  “his  wife”  was  not  fit  to  be  taken 
away,  that  she  was  still  vomiting,  or  words  to  that  effect. 

Withrow  does  not  appear  to  have  paid  much  attention  to  the 
sick  girl  after  the  operation,  but  the  question  whether  or  not 
there  was  negligence  on  his  part  does  not  enter  into  the  inquiry. 

Notwithstanding  the  protests  of  the  head  nurse,  who  informed 
him  of  the  girl’s  having  attacks  of  vomiting,  and  that  she  was 
too  ill  to  be  moved,  Brooks  carried  her  out  of  the  hospital  on 
Thursday  evening,  took  her  to  the  station  in  an  automobile,  and 
sent  her  to  Gravenhurst  in  the  berth  of  a sleeping  car  with  a 
nurse  in  attendance.  It  appears  from  the  evidence  of  the  hospital 
nurse  that  when  it  was  proposed  that  the  girl  should  be  taken 
from  the  hospital,  she,  the  nurse,  protested  to  Dr.  Withrow  and 
also  protested,  as  already  stated,  to  the  accused.  Withrow  stated 
that  he  would  speak  to  Brooks  about  it,  and  apparently,  when 
spoken  to  by  the  nurse)  agreed  with  her  statement  that  the  girl 
was  not  in  a fit  condition  to  be  removed  and  said  she  should  not 
go.  There  is  no  evidence  on  the  record  to  shew  that  Withrow  did 
speak  to  Brooks  upon  the  question  of  her  then  fitness  for  removal, 
but  it  is  in  evidence  that  Withrow  and  Brooks  did  talk  to  each 
other  by  telephone  on  two  or  three  occasions  during  the  five  days 
which  the  girl  spent  in  the  Strathcona  Hospital. 

It  also  appears  from  the  evidence  of  the  hospital  nurse  that 
when  spoken  to  on  Thursday  afternoon  or  evening  about  going 
to  Gravenhurst  Ruth  stated  that  she  would  go  if  she  could  go 
on  a stretcher  but  not  if  she  had  to  sit  up.  The  evidence  seems 
to  indicate  that  her  going  was  not  so  much  of  her  own  volition 
as  it  was  the  result  of  urging  or  insistence  on  the  part  of  the 
accused.  The  girl  reached  Gravenhurst  in  the  middle  of  the  night, 
was  taken  two  or  three  miles  over  rough  roads  to  the  sanatorium, 
and  was  left  in  care  of  the  physicians  there,  who  supposed  she 
was  tubercular,  and  to  whom  no  information  had  been  given  as 
to  her  operation  or  as  to  the  nature  of  her  illness.  The  accused 
had  by  telephone  and  letter  communicated  to  one  of  the  doctors 
at  the  sanatorium  that  the  girl  was  coming  up  and  would  arrive 
at  the  time  stated  and  that  she  was  “run  down,”  etc.  In  the  light 
of  what  had  just  taken  place  at  the  Strathcona  Hospital,  the 
letter,  as  coming  from  Brooks,  makes  very  peculiar  reading. 
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Tpon  the  question  whether  or  not  the  verdict  of  the  jury  is 
unreasonable  or  cannot  be  supported  by  the  evidence,  we  have 
certain  fundamental  facts,  clearly  established,  for  consideration : 
Ruth  Dembner  is  dead;  her  death  was  due  to  peritonitis,  caused 
by  infection  set  up  by  or  in  respect  of  a puncture  of  the  uterus; 
instruments,  with  which  the  puncture  could  have  been  caused, 
were  used  upon  her  by  Withrow  on  two  occasions,  the  first,  eleven 
days  and  the  second  seven  days  before  her  death;  there  is  no 
evidence  of  any  other  operation,  or  occasion  upon  which  the  in- 
jury could  have  been  caused;  Withrow  admits  that  it  may  have 
been  the  result  of  a slip  or  accident  on  his  part,  and  cannot  sug- 
gest any  other  way  in  which  it  could  have  occurred;  the  girl  was, 
at  the  time  of  the  use  of  the  instruments  upon  her,  three  and 
a half  to  four  weeks  advanced  in  pregnancy.  Specialists  stated 
in  evidence  that  they  could  have  detected  the  pregnancy  by 
examination  of  the  patient,  and  Withrow,  also  being  a specialist 
in  gynaecology,  and  having  examined  her,  the  fair  inference  is 
that  he  discovered  her  pregnant  condition  before  using  any  in- 
strument upon  her.  In  the  light  of  the  expert  evidence,  grave 
distrust  must  have  been  caused  as  to  the  course  and  practice 
followed  in  other  respects  by  Withrow,  both  in  his  own  office  and 
also  in  the  hospital,  in  regard  to  this  girl.  Add  to  the  above  the 
fact  that  Withrow,  in  spite  of  protests  from  the  nurse  in  the 
hospital  that  the  girl  was  not  in  a fit  condition  to  be  moved,  and 
notwithstanding  the  charts  in  the  hospitals,  upon  which  the 
entries  shewed  clearly  that  the  girl  was  in  a very  serious  condi- 
tion. allowed  her  to  be  taken  away,  in  the  night,  and  sent  up  to 
Muskoka,*  where  she  died  in  less  than  36  hours  after  her  arrival. 
Upon  this  state  of  facts,  apparently  disbelieving  Withrow’s  testi- 
mony as  to  the  innocent  character  of  the  operation  which  he 
performed,  the  jury  found  him  guilty  of  “using  instruments  or 
other  means,  with  intent  to  procure  miscarriage.” 

It  seems  to  me  that  it  cannot  be  fairly  stated  that  the  verdict 
is  not  both  reasonable  and  supported  by  the  evidence. 

There  remains  to  be  considered  in  what  manner  Brooks  could 
be  held  to  be  implicated.  He  was  responsible  for  the  girl’s 
pregnancy;  he  took  her  to  the  office  of  Dr.  Withrow,  who,  in  so 
far  as  is  disclosed,  was  a total  stranger  to  both  of  them;  after 
the  girl  had  been  examined,  and  had  submitted  to  the  use  of 
instruments  upon  her  by  Withrow,  to  whom  she  had  said  that 
“she  would  consult  her  husband”  about  the  proposed  operation, 
Brooks  joined  with  her  in  concocting  the  fraud  and  deception 
which  were  practised  upon  her  parents  and  sister  over  the  pre- 
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tended  departure  for  Muskoka,  instead  of  which  he  took  her 
from  the  train  at  Parkdalc,  and,  after  driving  about  for  some 
time,  eventually  took  her  to  the  hospital  where  she  was  to  under- 
go the  alleged  innocent  operation.  The  jury  concluded  that  some 
operation  performed  upon  her  was  not  of  an  innocent  hut  of  an 
illegal  nature,  and,  in  my  opinion,  were  justified  in  such  con- 
clusion. It  is  not  reasonable  to  suppose  that  Ruth  Dembner  was 
not  aware  of  the  nature  of  the  operation  to  be  performed  upon 
her,  or  that  Withrow  would  perform  it  except  at  her  wish  or  at 
least  with  her  knowledge  and  approval.  Given  the  performance 
of  an  illegal  operation,  and  the  conclusion  appears  to  me  to  be 
inevitable  that  the  girl  not  only  knew  of  it  but  desired  that  it 
should  be  performed.  Bearing  in  mind  the  very  close  intimacy 
existing  between  Brooks  and  the  girl  (so  close  was  it  that  he 
knew  when  she  was  having  her  monthly  periods,  and  knew  enough 
about  the  nature  of  the  operation  to  be  able  to  tell  his  father 
about  it  afterwards,  with  at  least  such  particulars  as  to  render 
the  father  very  suspicious  that  there  might  be  something  wrong), 
it  is  neither  surprising  nor  unreasonable,  in  the  light  of  his  acts 
and  conduct,  both  before  and  after,  that  the  jury  should  have 
concluded  that  Brooks  also  knew  the  nature  of  the  illegal  opera- 
tion, and  was  a party  to  its  performance. 

Ruth  Dembner  was  received  in  the  hospital  as  Mrs.  Brooks, 
the  wife  of  the  accused,  who  called  upon  her  there,  and  spoke 
and  was  spoken  to  of  her  as  his  wife.  Brooks  was  in  communica- 
tion, by  telephone,  with  Withrow,  on  two  or  three  occasions  dur- 
ing the  girl’s  stay  in  this  hospital.  It  was  he  who  took  her  away, 
against  the  protests  of  the  nurse,  and  sent  her  up  to  the  Sana- 
torium near  Gravenhurst,  established  and  maintained  for  the 
care  of  persons  affected  with  tuberculosis,  and  without  any  in- 
formation being  furnished  to  the  physicians  that  an  operation 
had  been  performed  or  as  to  the  nature  of  her  illness,  which  was 
of  so  grave  a nature  that  death  ensued  in  less  than  two  days. 
Furthermore,  it  appears  from  the  record  that  Brooks  wrote  a 
letter  on  Thursday  the  17th  February,  which  was  received  at  the 
Sanatorium  that  day,  confirming  a telephone  message  which  he 
had  given,  to  the  effect  that  Miss  Ruth  Dembner  was  going  up 
that  night.  Apparently  he  had  quite  determined  that  she  should 
go. 

On  Saturday  the  19th  February,  after  he  had  learned  that 
Ruth  was  dead,  in  talking  by  telephone  to  her  mother  he  told 
her  that  he  had  not  heard  from  Ruth ; that  Mrs.  Dembner’s  not 
having  heard  from  her  was  no  cause  for  worry,  as  they  Lad  told 
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Ruth  not  to  write,  but  just  to  rest;  and  in  response  to  the  mother’s 
statement,  “I  am  terribly  worried,”  he  said : “Oh,  she  is  all  right, 
mother ; I think  I will  go  up  and  get  her,  I will  call  the  hotel  up.” 

On  the  same  day,  in  conversation  with  his  father,  he  told  the 
latter  that  he  and  Ruth  had  had  illicit  intercourse.  It  is  to  be 
borne  in  mind  that,  up  to  this  time,  he  and  Ruth  only  had 
knowledge  of  their  improper  conduct,  and,  Ruth  being  dead,  such 
knowledge  was  possessed  by  him  alone.  He  also  told  his  father 
about  the  operation  which  had  been  performed,  and  of  the  subter- 
fuge practised  regarding  the  pretended  trip  to  Muskoka,  and  then 
getting  her  at  the  Parkdale  station  and  taking  her  to  the  hospital. 
In  answer  to  his  father's  question  as  to  whether  or  not  Ruth  was 
pregnant,  the  accused  answered  “not  to  his  knowledge,”  and  gave 
as  his  reason  that  she  had  a period  two  weeks  previously.  Brooks 
senior,  in  telling  of  this  conversation  with  his  son,  states,  “I  quiz- 
zed Mm  most  particularly  about  this  operation ” In  answer  to 
the  question  of  the  learned  trial  Judge,  “Why  did  you  quiz  him 
most  particularly?”  he  answered,  “Well,  I was  very  suspicious 
that  there  might  be  something  wrong  ” 

In  so  far  as  is  disclosed  upon  the  record,  there  was  no  reason, 
other  than  may  have  been  disclosed  by  the  accused  himself  in 
the  course  of  the  conversation,  why  the  father  should  have  been 
“very  suspicious”  that  there  was  something  wrong  about  the 
operation.  If  his  improper  relations  with  the  girl  had  no  causa- 
tive connection  with  the  submission  by  her  to  an  operation,  why 
would  he  sully  the  memory  of  the  girl  whom  he  professed  to  love, 
by  disclosing  to  his  father  the  fact  of  his  illicit  intercourse  with 
her,  a fact  then  known  to  himself  alone? 

If  the  operation  were  of  an  entirely  innocent  character,  why 
would  he  tell  his  father  about  it,  and  about  the  subterfuge  prac- 
tised on  her  mother  and  sister,  or  why  the  subterfuge?  and  why 
did  his  narrative  cause  his  father  to  be  “very  suspicious  that 
there  might  be  something  wrong?”  The  conduct  of  the  accused 
in  this  regard  appears  to  me  to  be  inexplicable,  unless  he  was 
actuated  by  a guilty  fear.  If,  to  his  knowledge,  his  intercourse 
with  the  girl  had  nothing  to  do  with  the  operation  and  what 
followed,  surely  he  would  never  have  breathed  a word  about  it 
to  any  person.  If  the  intercourse  and  the  operation  had  no  rela- 
tion, the  one  to  the  other,  and  he  had  no  ground  for  fear  that 
the  operation  (alleged  to  have  been  of  a simple  and  lawful  nature) 
had  brought  about  or  contributed  to  the  death,  there  was  no  ap- 
parent excuse  for  his  connecting  them  in  his  conversation  with 
Brooks  senior  or  for  his  saying  anything  about  the  intercourse. 
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Many  other  features  of  the  matter  call  for  explanation:  e.g., 
why  the  accused,  instead  of  her  mother  or  sister,  should  go  with 
the  girl  to  the  hospital  for  the  operation,  if  it  were  innocent  in 
character;  why  the  elaborate  subterfuge  in  order  to  keep  her 
parents  ignorant  of  the  fact  that  it  was  to  be  undergone;  why 
was  she  entered  in  the  hospital  as  his  wife  and  so  described  and 
spoken  of  by  the  accused;  the  insistence  upon  her  removal  from 
the  hospital,  in  spite  of  the  protests  of  the  nurse  that  she  was 
not  fit  to  be  taken  away : these  and  other  matters  call  for  explana- 
tion, and  nothing  sufficient  or  satisfying  has  been  furnished. 

Counsel  for  the  accused,  in  argument,  suggested  that  the  girl 
went  to  a strange  doctor  because  she  was  not  willing  to  submit 
to  be  subjected  to  an  examination  by  Dr.  Mavety,  the  family  phy- 
sician, who  would  thereby  learn  that  she  was  no  longer  a virgin, 
and  might  tell  her  parents.  The  suggestion  that  he  would  thus 
betray  her  confidence  is  in  direct  conflict  with  the  deservedly 
high  repute  in  which  the  medical  profession  is  generally  held  in 
this  Province.  In  our  opinion,  there  is  no  justification  for  this 
portion  of  counsel's  suggestion.  It  may  be  that  her  natural 
desire  to  retain  the  respect  and  good  opinion  of  Dr.  Mavety 
might  impel  her  to  consult  some  other  member  of  the  medical 
profession  in  this  instance,  but  that  furnishes  no  explanation 
for  the  choice  of  Dr.  Withrow,  nor  is  it,  in  any  degree,  satisfying 
as  to  the  many  other  matters  which  clamour  for  explanation. 

The  jury  were  entitled  to  take  into  their  consideration  all  the 
acts  and  conduct  of  the  appellant,  each  thing  done,  and  each 
statement  made,  in  the  light  of  each  and  all  of  the  others,  and 
thus  to  take  a comprehensive  view  of  the  whole.  So  doing,  it 
seems  to  us  impossible  (to  state  that  the  verdict  against  lB  rooks 
can  be  described  as  unreasonable  or  that  it  cannot  be  supported 
by  the  evidence. 

That  the  injury  to  the  womb  was  probably  done  on  the  first 
occasion,  the  evidence  of  the  nurses  at  Strathcona  Hospital  in 
respect  of  what  took  place  there  would  seem  to  indicate.  If  the 
first  were  of  the  nature  of  an  examination  merely,  as  Withrow 
testified,  but  an  examination  in  which  dilators  were  used  and 
under  less  favourable  conditions  as  to  protection  from  infection 
than  existed  in  the  hospital,  such  injury,  with  the  ensuing  infec- 
tion and  peritonitis,  resulting  in  death,  would  afford  a proper  and 
safe  foundation  for  the  jury’s  verdict  of  acquittal  on  the  first 
count,  i.e.  manslaughter.  The  jury,  as  judges  of  the  facts,  had 
the  right  to  find,  if  they  thought  fit  so  to  do,  that  the  injury  was 
caused  by  a slip  or  accident  on  the  part  of  Withrow  (vide  With- 
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row’s  evidence,  pp.  586-7)  on  the  first  occasion.  The  evidence 
appears  quite  capable  of  such  interpretation,  and  such  conclusion 
would  validly  support  the  verdict  of  “not  guilty”  in  respect  of 
the  first  count. 

On  the  other  hand,  the  examination  having  been  made  on 
the  Tuesday,  and  the  girl’s  condition  having  been  ascertained, 
and  again  confirmed  by  the  manual  examination  on  Wednesday, 
there  was  ample  evidence^  supported  by  the  circumstances,  upon 
which  the  jury  might  find  that  what  was  done  on  Saturday 
morning  was  of  an  illegal  character.  This  would  afford  a per- 
fectly sound  and  satisfactory  foundation  for  the  finding  of  guilty 
on  the  second  count.  It  is  of  interest  to  note,  as  bearing  upon 
this  phase  of  the  inquiry,  that,  in  the  evidence,  what  was  done 
on  the  Tuesday  was  referred  to  as  an  “examination”  and  what  was 
done  on  Saturday  as  an  “operation.”  It  is  deemed  proper  to 
refer  to  this  phase  of  the  matter  in  this  manner  in  order  to  point 
out  that  there  was  evidence  upon  which  the  jury  could  reasonably 
find  as  they  did.  This  Court  has  no  right  to  go  farther.  Ad- 
mitting that  there  is  evidence  upon  which  the  jury  could  so  find, 
an  appellate  court  has  no  right  to  inquire  into  the  mental  processes 
which  brought  the  jury  to  the  conclusion  reached.  The  jury,  as 
judges  of  fact,  determine  guilt  or  acquittal  upon  the  evidence 
before  them.  The  weight  of  that  evidence  is  absolutely  for  the 
jury.  This  Court,  as  to  this  phase  of  the  matter,  has  the  right 
only  to  inquire  if  the  verdict  be  reasonable  and  can  be  supported 
having  regard  to  the  evidence.  If  there  be  evidence  upon  which 
the  verdict  could  reasonably  be  found,  then  in  so  far  as  the  ap- 
peal is  concerned  it  is  “reasonable”  and  “supported”  by  the 
evidence,  of  which  the  jury,  and  they  alone,  determine  the  weight. 
From  this  it  appears  to  follow,  logically,  that  the  Court  is  not 
authorised  to  inquire  which  part  of  the  evidence  was  accepted 
and  believed  by  the  jury,  and  which  rejected;  or  whether  the  ver- 
dict was  based  upon  a belief  or  disbelief  in  any  part;  or  whether 
the  jury  believed  the  injury  to  the  uterus,  or  the  illegal  operation, 
to  have  been  caused  or  performed  on  the  first  or  third  occasion,  i.c. 
on  the  Tuesday  or  the  Saturday. 

That  the  verdict  could  reasonably  be  based  on  one  of  these 
beliefs  may  be  essential,  but  is  certainly  sufficient,  and  appears 
conclusive  upon  this  phase  of  the  appeal,  and  precludes  this 
Court  from  going  behind  the  verdict.  It  may  be  that  the  accused, 
had  he  objected  in  proper  time,  might  have  been  entitled  to  obtain 
some  further  particulars,  stating  the  occasion  upon  which  the 
Crown  charged  that  the  manslaughter  and  the  illegal  operation, 
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respectively,  had  been  committed;  that  question  is  not  the  subject 
of  this  appeal  and  is  not  considered. 

But  the  charges  having  gone  to  the  jury'  as  they  did,  this 
Court  has  no  right  to  inquire  upon  which  occasion  the  one  or 
the  other  offence  was  believed  to  have  been  committed.  What  has 
just  been  referred  to,  in  dealing  with  the  two  occasions  on  which 
Withrow  used  instruments  on  Ruth  Dembner,  has  a definite 
bearing  also  upon  the  next  principal  ground  of  appeal,  viz.,  that 
the  verdict  of  acquittal  on  the  first  count  rendered  impossible 
in  law  a verdict  of  guilt  upon  the  second  count.  Had  there  been 
one  occasion  only  upon  which  Withrow  had  used  instruments, 
the  legal  aspect  upon  this  point  might  have  been  altered.  There 
were,  however,  two  such  occasions,  namely,  the  examination  on 
Tuesday  and  the  operation  on  Saturday.  Unless  the  injury  to 
the  uterus,  which  brought  on  peritonitis  and  resulted  in  death, 
was  done  in  the  performance  of  the  illegal  operation,  there  would 
be  no  manslaughter,  and  the  verdicts  upon  the  separate  counts 
could  not  be  in  conflict.  As  has  already  been  stated,  there  was 
evidence  upon  which  the  jury  might  find  that  the  injury  to  the 
uterus  was  not  caused  in  the  course  of  the  illegal  operation,  and 
that  appears  to  be  a complete  answer  to  this  ground  of  appeal. 
The  charge  given  by  the  learned  trial  Judge  was  quite  clear  and 
definite  upon  what  was  essential  to  support  a verdict  of  man- 
slaughter ( vide  top  of  p.  592  and  foot  of  p.  593),  namely,  that 
the  death  must  be  found  to  have  resulted  from  or  in  consequence 
of  the  unlawful  act.  The  decision  of  the  Second  Divisional 
Court  in  Bex  v.  Stark  (1927),  60  0.  L.  R.  375,  is  in  accord  with 
this  view. 

The  next  ground  of  appeal  by  the  accused  is  that  he  had  no 
communication  with  Withrow  until  after  the  alleged  operation, 
that  he  did  not  see  him  until  after  the  death  had  taken  place, 
that  he  had  paid  him  no  money,  nor  made  any  arrangements 
with  him,  that  he  was  in  no  way  involved  with  the  operation 
performed,  and  that  he  in  no  way  procured  Ruth  Dembner  to 
have,  or  aided  or  abetted  her  in  having,  an  illegal  operation  per- 
formed. The  particulars  furnished  by  the  Crown  refer  to  secs. 
69  and  70  of  the  Code.  Counsel  urged  that  there  must  be  knowl- 
edge, on  the  part  of  his  client,  of  the  intent  to  commit  the  un- 
lawful act,  and  that  mere  acquiescence,  even  with  such  knowledge, 
will  not  support  a verdict  of  guilty  upon  this  count  of  the  indict- 
ment. The  evidence  shews  very  much  more  than  mere  ac- 
quiescence on  the  part  of  Brooks ; he  was  an  active  participant 
in  the  steps  leading  up  to  the  performance  of  the  operation  ; and 
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in  our  opinion  the  jury  were  fully  justified  in  drawing  the  in- 
ference, from  his  acts  and  conduct,  that  he  had  knowledge  of 
the  intent  to  have  the  illegal  operation  performed. 

That  consent  or  arrangement  between  the  criminals  need 
not  be  shewn  in  order  to  support  a conviction  of  aiding  and 
abetting  was  clearly  stated  in  a case  decided  by  the  -Court  of 
Criminal  Appeal  in  England,  Rex  v.  Kupferberg  (1918),  13  Cr. 
App.  R.  166.  At  p.  168  A.  T.  Lawrence,  J.,  said:  “A  charge  of 
conspiracy  is  not  the  same  as  one  of  aiding  and  abetting.  It  is 
true  that  in  many  cases  aiding  and  abetting  is  done  by  the 
mutual  consent  of  the  criminals,  but  it  is  not  essential  that  it 
should  be  ...  To  prove  conspiracy  against  the  appellant,  it 
is  necessary  that  an  agreement,  express  or  implied,  should  be 
proved  to  the  satisfaction  of  the  jury,  but  it  is  quite  unnecessary 
to  prove  such  agreement  where  the  charge  is  one  of  aiding  and 
abetting.  In  the  latter  case,  it  is  only  necessary  to  shew  that 
the  appellant  appreciated  what  was  going  on  and  did  something 
to  further  it.  The  trial  was  not  conducted  in  any  way  unfairly 
to  the  appellant,  and  this  appeal  must  therefore  be  dismissed.” 

In  our  view,  the  jury  having  found  the  fact  against  the  ac- 
cused, there  is  ample  evidence  of  his  having  done  something  to 
further  the  commission  of  the  offence. 

The  remaining  ground  of  appeal  takes  exception  to  the  charge 
of  the  learned  trial  Judge,  upon  one  point  only,  namely,  as  to 
the  fact  of  the  menstruation  of  Ruth  Bembner  on  the  28th 
January,  1927,  and  by  reason  of  his  not  advising  the  jury  of  the 
effect  of  the  knowledge  of  that  fact  upon  her  mind  in  regard  to 
absence  of  pregnancy,  and  upon  the  impossibility  of  the  accused 
having  any  knowledge  of  her  pregnancy  under  the  circumstances- 
disclosed  in  the  evidence.  In  the  first  place,  it  is  to  be  noted 
that  pregnancy  is  not  an  essential  element  of  the  offence  under 
sec.  303  of  the  Criminal  Code.  This  objection  therefore  goes 
only  to  the  bearing  or  effect  which  knowledge  of  there  having 
been  menstruation  in  January  might  be  supposed  to  have  upon 
the  minds  of  the  girl  and  of  the  accused,  in  consideiing  whether 
or  not  the  procuring  of  a miscarriage  was  necessary  or  desirable- 
from  their  point  of  view.  But,  in  the  light  of  the  evidence,  that 
would  not  carry  us  at  the  farthest  beyond  the  first  visit  to 
Withrow,  when  he  made  a bi-manual  examination  and  also  used 
instruments  upon  her.  Then  it  was  that  Withrow  first  had  an 
opportunity  of  learning  that  she  was  pregnant,  and  advised  an 
operation,  and  she  stated  that  she  would  consult  her  husband.  If. 
as  seems  probable,  the  jury  drew  the  inference  that  Withrow  then 
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learned  that  the  girl  was  pregnant,  and  communicated  the  fact 
to  her,  or  even  merely  aroused  her  suspicions  in  that  regard,  the 
menstruation  in  January  would  cease  to  be  of  material  import- 
ance. She  and  Brooks,  up  to  that  time,  may  have  been  merely 
in  doubt  or  fear  as  to  her  condition,  and  may  have  then  learned 
that  their  fear  was  well-founded.  The  references  in  the  learned 
Judge’s  charge  to  the  menstruation  are  to  be  found  on  pp.  598, 
605,  and  606,  and  the  objection  of  counsel  and  discussion  with 
the  Court  on  pp.  606-7.  It  must  not  be  overlooked,  when  con- 
sidering the  summing-up  by  the  trial  Judge,  that  he  told  the  jury 
many  times  that  they  were  the  judges  of  the  facts  and  of  the 
weight  of  evidence;  that  they  must  decide  whom  to  believe  and 
whose  evidence  should  be  rejected;  that,  although  he  should  ex- 
press his  opinion  or  views  as  to  the  evidence,  yet  the  decision 
rested  with  them,  even  though  they  disagreed  with  his  views. 

It  is  also  to  be  noted  that  the  learned  trial  Judge,  at  the  foot 
of  p.  598,  definitely  calls  attention  to  the  argument  advanced  for 
the  accused,  that  the  girl’s  period  at  the  end  of  January  would 
give  her  to  know  that  she  was  not  pregnant,  and  therefore  that 
she  had  no  interest  in  being  aborted.  That  this  statement  enured 
to  the  benefit  of  Brooks  as  well  as  Withrow  must  be  obvious,  as, 
unless  the  latter  were  found  guilty,  upon  the  evidence  the  former 
could  not  well  be.  Immediately  after  his  reference  to  this  defence 
argument,  the  trial  Judge  goes  on  to  say,  “The  weight  of  that 
evidence,  the  credibility  of  it,  is  for  you,  you  are  the  judges  of 
that.”  And  again,  near  the  end  of  his  charge,  after  a further 
reference  to  the  menstrual  period,  and  to  the  evidence  that  young 
Brooks  knew  of  it,  and  to  the  contention  of  the  Crown  that  this 
fact  supported  the  case  for  the  prosecution,  he  reiterates  the 
instruction  so  frequently  given  all  through  his  summing-up, 
“Well,  it  is  for  you.  That  is  all  for  you.”  And  he  follows  this 
by  expressing  his  opinion  that  the  evidence  “was  slight,  was 
weak;  you  may  not  think  it  is  weak.  It  is  for  you.”  Then  when 
the  objection  was  taken,  after  the  jury  had  retired,  the  trial 
Judge  refers  to  the  fact  that  the  matter  of  the  menstruation  in 
January  was  “impressed  upon  the  jury  again  and  again”  bv 
both  counsel;”  that  it  had  been  “reiterated  by  counsel  only  this 
morning.” 

It  seems  quite  apparent  that  this  particular  feature  of  the 
defence,  by  reason  both  of  the  references  to  it  in  the  charge,  and 
also  from  the  manner  in  which  it  evidently  was  stressed  by 
counsel  in  their  addresses,  cannot  but  have  been  present  to  the 
minds  of  the  jury.  There  cannot  have  been  any  misconception 
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jii  their  minds  as  to  the  fact  that  this,  as  well  as  all  other  mat- 
ters of  fact,  the  weight  to  be  given  to  them,  and  the  inferences 
to  be  drawn  from  them,  were  all  for  their  determination.  Bearing 
in  mind  what  has  been  stated  above  as  to  the  probability  of 
discovery  of  pregnancy  by  Withrow  (in  the  light  of  the  evidence 
upon  that  point  of  the  medical  experts)  on  his  examination  of 
the  girl  on  the  Tuesday,  and  the  effect  which  communication  of 
the  result  of  the  examination  would  have  upon  the  minds  of  Ruth 
Dembner  and  the  accused,  we  are  of  opinion  that,  upon  this 
ground,  no  substantial  wrong  or  miscarriage  of  justice  can  have 
occurred.  Many  judicial  opinions  supporting  this  conclusion 
might  be  quoted,  but  the  following  will  suffice : — 

Rex  v.  Cohen  and  Bateman  (1909),  73  J.P.  352,  2 Cr.  App.  R. 
197,  212.  Channell,  J. : “Although  there  are  possibly  some  mat- 
ters in  the  summing-up  which  would  constitute  grounds  for 
setting  aside  the  judgment  if  they  had  led  to  a miscarriage  of 
justice,  yet  we  think  a verdict  acquitting  these  prisoners  would 
be  unreasonable.  Notwithstanding  that  such  a summing  may 
nevertheless  be  within  the  statute,  we  are  agreed  there  has  been 
no  substantial  miscarriage  of  justice.  The  appeals,  therefore,  are 
dismissed.” 

Rex  v.  Dodds  (1908),  1 Cr.  App.  R.  65,  68.  Lord  Alverstone, 
in  a case  in  which  the  appellant  had  been  found  guilty  of  murder, 
said:  “Though  some  expressions  used  by  the  learned  Judge  may 
be  open  to  criticism,  looking  at  the  summing-up  as  a whole,  it 
cannot  be  said  that  there  has  been  any  substantial  misdirection, 
and  if  the  Court  is  satisfied  with  the  result  of  the  trial  it  will 
not  interfere.” 


Picariello  v.  The  King,  [1923]  2 D.  L.  R.  706.  Anglin,  J., 
(at  p.  721)  : “No  doubt  there  may  be  found  some  sentences  in 
the  charge  that  might  have  been  better  expressed;  some  passages, 
if  isolated,  may  be  open  to  criticism.  But  taken  as  a whole,  as 
it  should  be,  and  having  regard  to  the  evidence  with  which  the 
trial  Judge  was  dealing,  I do  not  find  any  substantial  misdirec- 
tion. No  case  has  been  made  of  such  ‘substantial  wrong  or  mis- 
carriage . . . on  the  trial’  (Criminal  Code,  sec.  1019. 

Allen  v.  The  King  (1911),  18  Can.  Crim.  Cas.  1,  44  Can.  S.  C. 
R.  331)  as  would  warrant  setting  aside  the  conviction  of  the 
appellants.  On  the  contrary,  they  appear  to  have  had  a fair 
trial  and  the  benefit  of  a charge  in  some  respects  more  favourable 
to  them  than  a strict  interpretation  of  the  law  might  require.” 
See  also  the  decision  of  the  Appellate  Division  in  Rex  v. 
Baugh  (1917).  38  0.  L.  R.  559.  and  especially  at  p.  566,  where 
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the  following  quotation  is  given  from  a decision  of  the  Court  of 
Criminal  Appeal  in  England : — 

“A  summing-up  need  not  go  through  the  evidence,  especially 
where  counsel  on  both  sides  have  dealt  with  it  exhaustively. 
As  is  said  by  Hamilton,  J.,  in  delivering  judgment  of  the  Court 
in  Rex  v.  McDougall : ‘There  was  in  this  case  a long  trial  with 
careful  cross-examination  on  both  sides  by  counsel  who  are  of 
the  first  rank  on  the  circuit,  and  two  hours  were  occupied  by 
their  able  speeches,  which  dealt  with  the  issues  raised  so  ex- 
haustively that  the  Chairman  told  the  jury  that  he  did  not  pro- 
pose to  go  through  the  evidence.  Without  suggesting  that  it  is 
proper  to  leave  the  direction  of  the  jury  to  counsel,  we  cannot 
concur  that  there  are  not  circumstances  in  which,  in  the  in- 
terests of  the  prisoner  as  well  as  the  jury,  it  may  be  desirable  to 
leave  the  matter  in  the  hands  of  the  jury  without  endeavouring 
to  review  the  case  in  every  way:”  Rex  v.  McDougall  (1912),  7 
Cr.  App.  R.  130,  132.” 

The  language  of  Hamilton,  J.,  might  be  appropriately  used 
in  the  case  before  this  Court.  • 

Counsel  for  the  appellant  took  exception  to  the  comments  of 
the  learned  trial  Judge  upon  the  sin  of  immorality.  When  mak- 
ing these  comments,  the  learned  Judge  twice  expressly  told  the 
jury  that  immorality  is  not  a crime,  is  not  punishable  by  the 
Criminal  'Code.  If  the  context  in  the  summing-up  be  read,  it  is 
apparent  that  the  learned  Judge  was  referring  to  the  immorality 
as  one  of  the  circumstances  necessary  to  be  borne  in  mind ; and, 
if  he  expressed  his  opinion  of  it  strongly,  he  was  not  dealing 
with  a subject  upon  wdiich  the  jury  would  not  have  views  as 
definite  as  his  own,  nor  upon  which  they  would  be  likely  to  be 
greatly  influenced  by  his  expressions.  As  already  stated,  they 
were  repeatedly  told  by  the  trial  Judge  that  all  questions  of  fact 
were  for  them,  and  that  his  opinions  upon  such  questions  were 
not  in  any  way  binding  upon  them.  A trial  Judge  is  not  pre- 
cluded from  making  comments  upon  the  evidence,  nor  is  his 
charge  open  to  obieoLon  because  he  refers,  in  unfavourable 
terms,  to  the  conduct  of  the  accused.  We  do  not  consider  this 
to  be  a serious  or  material  defect  if  it  be  a defect  at  all,  in  the 
summing-up,  nor  is  it,  in  our  opinion,  of  so  substantial  a char- 
acter as  to  justify  any  interference  with  the  verdict. 

The  result  therefore  must  be  that  the  appeal  be  dismissed. 

Masten,  J.A.,  pronounced  a separate  judgment  under  direc- 
tion of  the  Court  made  pursuant  to  sec.  1013  of  the  Criminal 
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Code : — -At  the  close  of  the  argument  I was  not  satisfied  that 
the  circumstantial  evidence  against  Brooks  warranted  the  in- 
ference that  he  was  aware  that  an  operation  to  produce  a mis- 
carriage was  to  be  performed  on  Miss  Dembner,  or  that  he  ap- 
preciated what  was  going  on  and  did  something  to  further  it. 
Personally  I still  remain  of  that  view,  and  if  I were  a member 
of  .the  jury  now  deliberating  on  the  verdict  on  the  second  count 
of  the  indictment  against  Brooks  I could  not  concur  in  a verdict 
of  “guilty.” 

Since  the  hearing  of  the  appeal  I have  perused  all  the  evi- 
dence to  which  our  attention  was  directed  and  portions  of  the 
other  depositions,  and  I have  considered  all  the  authorities  cited 
and  many  others,  with  the  result  that  I am  still  dissatisfied  with 
the  verdict  of  the  jury.  Nevertheless  I find  myself  as  a member 
of  this  court  of  criminal  appeal  unable  to  say  that  there  is  no 
evidence  oij  which  the  jury  might  honestly  reach  the  verdict 
which  has  been  reached  in  this  case.  On  this  point  the  principle 
to  be  applied  is  stated  by  the  First  Divisional  'Court  in  Rex  v. 
Re  Bruge,  55  0.  L.  R.  507. 

I am  however  of  opinion  that  the  conviction  should  be  quashed 
and  a new  trial  directed  on  the  grounds  of  misdirection  and  non- 
direction by  the  trial  Judge  in  his  charge  to  the  jury. 

Ground  number  10  in  the  notice  of  appeal  is  as  follows: — 

“(10)  That  the  trial  Judge  refused  to  accede  to  the  request 
of  my  counsel  in  regard  to  charging  the  jury  as  to  the  menstrua- 
tion of  Ruth  Dembner  on  the  28th  day  of  January,  A.D.  1927, 
and  in  not  advising  the  jury  of  the  effect  of  the  knowledge  of 
that  fact  upon  the  mind  of  the  said  Ruth  Dembner  in  regard  to 
absence  of  pregnancy  at  the  time  and  upon  the  impossibility  of 
my  having  any  knowledge  of  her  pregnancy  under  the  circum- 
stances disclosed  in  evidence.” 

On  that  point  the  proceedings  at  the  trial  were  as  follows : — 

In  his  charge  to  the  jury  the  learned  trial  Judge  says: — 

“The  girl’s  period  at  the  end  of  January  is  advanced  as  an 
argument  that  Ruth  Dembner  knew  that  she  was  not  pregnant, 
and  had  no  interest  in  being  aborted.  Well,  Ruth  Dembner  is 
dead,  she  cannot  speak  to  you?  and  the  weight  of  that  evidence, 
the  credibility  of  it,  is  for  you,  you  are  the  judges  of  that.”  This 
statement  occurs  while  the  learned  trial  Judge  is  discussing  the 
charge  against  Withrow. 

The  evidence  that  Ruth  Dembner  had  her  regular  menstrual 
period  on  or  about  the  28th  January  appears  from  the  testimony 
of  her  sister  B.  II.  Dembner,  who  occupied  the  same  bedroom 
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with  her,  and  from  the  testimony  of  her  mother.  There  is  no  evi- 
dence whatever  to  the  contrary.  As  illicit  intercourse  had  taken 
place  between  Brooks  and  Ruth  Dembner,  there  would  naturally 
be  some  uneasiness  in  the  minds  of  each  as  to  whether  she  was 
or  was  not  pregnant,  and  nothing  would  be  more  natural  than 
that  occurrence  of  her  regular  menstrual  period  in  the  end  of 
January  should  have  become  common  knowledge  between  them. 
The  importance  of  this  evidence  on  the  question  of  Brooks’s 
complicity  in  the  alleged  abortion  is  manifest,  and  its  bearing 
on  fhe  issue  to  be  tried  by  the  jury  ought  in  my  opinion  to  have 
been  explained  to  the  jury  when  the  Judge  was  dealing  with  the 
defence  set  up  by  the  appellant  Brooks,  viz.,  that  he  was  unaware 
that  anything  was  being  done  to  effect  an  abortion.  This  ex- 
planation the  learned  Judge  declined  to  make.  What  occurred 
at  the  trial  was  as  follows : — 

The  learned  Judge  in  his  charge  says : — 

“All  the  evidence  in  Brooks's  case  you  may  think  is  cir- 
cumstantial. You  have  evidence  of  immorality.  It  is  true  that 
sexual  intercourse  between  unmarried  people  is  not  a crime  ac- 
cording to  the  Criminal  Code.  But,  gentlemen,  you  may  think 
it,  as  in  my  opinion  it  is,  a very  great  sin,  and  it  is  a sin  which 
is  particularly  frowned  upon  by  women,  they  realising  very  well 
the  limitations  of  their  sex,  and  you  may  agree  with  this,  that 
no  one  is  more  hard  on  a woman  who  is  found  guilty  of  immoral 
conduct  that  her  own  sisters.  So  that,  gentlemen,  although  it 
is  not  a crime — when  I say  it  is  not  a crime  I mean  it  is  not 
punishable  by  the  Criminal  Code — it  is  a sin. 

“Then  the  Crown  points  to  Brooks’s  deceit,  and  that  he  took 
her  to  Dr.  Withrow  and  to  the  hospital,  and  that  the  father  gave 
what  you  may  think  was  very  extraordinary  evidence  that  this 
young  man  was  aware  when  his  fiancee  had  her  periods — I say 
you  may  think  that  is  extraordinary.  You  may  think  that  the 
ordinary  decent  young  girl,  as  this  young  girl  was  as  far  as  the 
evidence  goes,  you  may  think  the  thing  they  conceal  to  the  very 
utmost  of  their  ability  is  the  fact  that  they  are  having  their 
monthly  periods.  Your  experience  as  fathers  may  lead  you  to 
that  conclusion.  Well  there  was  the  extraordinary  statement  that 
Brooks  knew  that  she  had  a period  about  two  weeks  previous. 
And  the  father  said,  T was  not  surprised  that  my  son  knew 
that.’  Then,  cross-examined  by  Mr.  Greer,  he  said,  T do  not 
think  there  was  much  that  they  did  not  understand  between 
them.’  Now  is  it  usual,  do  you  think,  for  decent  young  people 
to  talk  about  or  communicate  with  each  other  about  menstrual 
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periods  and  when  they  happened?  It  may  be  that  it  is  beyond 
your  experience  in  life,  but  that  is  what  Brooks  senior  said  hap- 
pened in  this  case.  The  'Crown  points  to  that  and  says  that  that 
has  some  influence  in  determining  whether  Brooks  junior  knew 
that  the  girl  was  going  to  undergo  an  illegal  operation,  if  she 
did  undergo  it,  and  that  his  conduct  is  incompatible  with  in- 
nocence. Well  it  is  for  you.  That  is  all  for  you.  I said  the  evi- 
dence was  slight,  was  weak;  you  may  not  think  it  weak.  It  is 
for  you.” 

After  the  jury  had  retired,  counsel  for  Brooks  raised  objec- 
tion as  follows: — 

“Mr.  Greer:  In  charging  the  jury  as  to  the  evidence  as  to 
menstruation  I was  struck  by  the  fact  that  you  brushed  it  aside; 
you  covered  it  in  such  a way  that  you  in  effect  used  this  ex- 
pression in  regard  to  that:  fYou  must  consider  the  weight  of  the 
evidenced  You  did  not  perhaps  have  present  in  your  mind  at 
that  time  that  the  evidence  consisted  of  the  mother’s  testimony 
and  the  sister’s  testimony. 

“His  Lordship : But  that  was  impressed  on  the  jury  again 
and  again  by  you  and  Mr.  Roebuck.  Of  course  there  was  evi- 
dence that  blood  had  been  seen  on  a pad?  but  all  the  girl  said  to 
her  mother  was — Tt  is  the  usual.’ 

“Mr.  Greer:  I have  it  down  that  the  mother  actually  saw  it. 

“His  Lordship : It  may  be  so,  but  I do  not  think  any  mis- 
carriage will  occur  from  that,  because  counsel  reiterated  that  only 
this  morning  to  the  jury. 

“Mr.  Greer:  Well  you  charged  very  carefully,  and  it  struck 
me  that  perhaps  a proper  sense  of  proportion  

“His  Lordship:  Any  objection  Mr.  Roebuck? 

“Mr.  Roebuck:  I intend  to  make  none.” 

Not  only  did  the  learned  trial  Judge  decline  to  charge  the 
jury  on  this  important  point,  but  in  what  he  actually  said  regard- 
ing the  sin  of  illicit  intercourse  he  introduced  a question  which 
is  irrelevant  to  the  issue  which  the  jury  were  sworn  to  try.  That 
issue  would  have  been  the  same  if  Brooks  and  Ruth  Dembner 
had  been  married  before  intercourse  took  place.  In  a question 
so  near  the  border-line  (as  to  Brooks’s  knowledge  that  a criminal 
operation  must  be  performed)  and  on  which  different  minds  take 
different  views,  I cannot  say  that  the  introduction  of  this  ir- 
relevant discussion  regarding  the  sin  of  fornication  did  not  pre- 
judice the  minds  of  the  jury.  Tts  tendency  would  certainly  be  in 
that  direction. 
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As  to  the  appellant’s  right  on  this  appeal  to  raise  these  ob- 
jections, I refer  to  the  judgment  of  Osier,  J.A.,  in  Brenner  v. 
Toronto  Railway  Co.,  15  0.  L.  R.  at  p.  198. 

As  to  the  rule  to  be  applied  in  determining  whether  the  al- 
leged errors  in  the  Judge’s  charge  are  such  as  to  necessitate  a 
new  trial,  I refer  to  Rex  v.  West  (1925)?  57  0.  L.  R.  446,  and 
to  the  cases  there  cited;  also  to  Cowin  v.  The  King,  [1926]  S. 
C.  R.  539,  at  pp.  543  and  544.  In  that  connection  I should  add 
that  I have  not  omitted  to  consider  the  case  of  Eberts  v.  The 
King  (1912),  47  Can.  S.  C.  R.  1,  and  to  re-read  the  whole  charge 
of  the  learned  trial  Judge. 

On  these  grounds  of  nondirection  and  misdirection  in  the 
Judge’s  charge,  I think  the  conviction  should  be  quashed  and  a 
new  trial  directed. 


App.  Div. 
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Ferguson,  J.A.,  also  pronounced  a separate  judgment  under 
direction  of  the  Court  made  pursuant  to  sec.  1013  of  the  Criminal 
Code: — It  being  established  beyond  question  that  Miss  Dembner’s 
death  was  caused  by  a wound  inflicted  by  Dr.  Withrow  while 
using  an  instrument,  I am  of  opinion  that  Withrow’s  acquittal 
on  the  count  of  manslaughter,  as  framed  and  limited  by  the  par- 
ticulars, can  only  be  reconciled  with  the  verdict  of  guilty  on  the 
count  of  an  attempt  to  commit  an  abortion,  by  taking  the  view 
that  the  jury  was  of  the  opinion  that  the  wound  which  caused 
death  was  inflicted  in  course  of  a legal  operation  or  examination 
by  Dr.  Withrow,  and  not  in  the  course  of  the  illegal  attempt  to 
procure  an  abortion,  of  which  he  and  Brooks  have  been  found 
guilty. 

Had  the  evidence  disclosed  that  Dr.  Withrow  had  used  in- 
struments on  one  occasion  only,  I am  of  opinion  that  the  verdict 
of  “not  guilty”  on  the  manslaughter  charge,  as  framed  and 
limited,  would  have  amounted  to  an  adjudication  on  the  matters 
and  allegations  involved  in  the  second  count  as  framed  and 
limited  by  the  particulars:  Rex  v.  Cameron  (1901),  4 Can.  Crim. 
Cas.  385;  Rex  v.  Quinn,  11  0.  L.  R.  242;  and  Rex  v.  Forseille, 
35  Can.  Crim.  Cas.  171.  But  where,  as  here,  the  evidence  es- 
tablishes the  use  of  instruments  on  two  different  occasions,  it  is 
possible  to  take  the  view  that  the  jury  was  of  opinion  that  one 
occasion  was  legal  and  the  other  occasion  illegal,  and  on  such  a 
view  to  interpret  the  verdicts  as  not  being  necessarily  incon- 
sistent. The  jury  has  not  indicated  which  was,  in  its  opinion, 
the  legal  occasion  and  which  was  the  illegal  occasion.  If  the 
jury  was  of  opinion  that  the  illegal  operation  or  attempted  abor- 
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tion  occurred  on  Tuesday,  I am  of  opinion  that  there  was  no 
evidence  on  which  the  jury,  acting  reasonably  and  honestly,  could 
find  that  Brooks,  on  that  occasion^  aided  or  abetted  or  intended 
to  aid  or  abet  Withrow  in  an  attempt  to  commit  an  abortion. 

On  the  other  hand,  if  the  jury  was  of  opinion  that  the  il- 
legal operation  or  attempt  took  place  on  Saturday,  instead  of 
Tuesday,  I would  not  say  that  there  was  not  evidence  to  justify 
a finding  that  Brooks  knowingly  aided  and  abetted  Withrow  in 
what  he  attempted  on  Saturday,  but  I would  not  say  that  there 
is  evidence  to  support  a finding  that  an  abortion  was  attempted 
on  an  occasion  other  than  that  on  which  the  wound  was  inflicted. 

In  these  circumstances,  and  for  these  reasons,  I find  myself 
unable  to  answer  the  question:  Is  there  evidence  on  which  the 
juTy  could  find  that  Brooks  aided  and  abetted  Withrow  in  the 
attempt  to  commit  an  abortion  of  which  Withrow  has  been  found 
guilty? 

I am  of  the  opinion  that  the  accused  is  entitled  to  have  us 
adjudicate  on  the  question:  “Is  there  evidence  to  support  the 
finding?”  And,  being  of  the  opinion  that  that  question  cannot 
be  answered  until  it  is  definitely  determined  which  was  the  legal 
and  which  was  the  illegal  occasion,  I would  direct  a new  trial. 

Appeal  dismissed  (Master  and  Ferguson,  JJ.A.,  dissenting.) 


[IN  CHAMBERS.] 


Gray  v.  Patterson. 


Costs— Taxation  between  Party  and  Party— Fee  for  Preparation  for 
Trial — Tariff  A,  Item  6 — Notice  of  Trial  not  Given — Practice. 

According  to  the  English  practice,  a fee  for  preparation  for  trial  is  not 
allowed,  upon  taxation  of  costs  between  party  and  party,  unless 
notice  of  trial  has  been  given  ( Freeman  v.  Springham  (1863),  14 
C.B.N.S.  197). 

Having  regard  to  item  No.  6 of  tariff  A,  Supreme  Court  of  Ontario 
Rules,  1913,  and  to  the  distances  which  witnesses  may  have  to  travel 
in  Ontario,  it  is  not  possible  to  lay  down  a hard  and  fast  rule  here. 
The  special  circumstances  of  each  case  and  the  actual  and  reason- 
able steps  in  preparation  for  trial  which  may  be  shewn  to  have 
been  taken  in  the  particular  case  should  be  taken  into  consideration 
by  the  taxing  officer  in  determining  whether  any,  and  if  so,  what 
fee  should  be  allowed  for  preparation,  although  notice  of  trial  has 
not  been  given,  and  judgment  entitling  one  party  to  recover  costs 
against  the  other  is  obtained  without  going  farther. 
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The  present  case  was  not  one  in  which  a longer  time  than  ten  days 
would  have  been  necessary  to  prepare  for  trial;  and  a fee  of  $20 
allowed  by  the  taxing  officer  was  disallowed  upon  appeal. 

An  appeal  by  the  defendants  from  the  decision  of  the  local 
taxing  officer  at  Perth  in  respect  of  an  allowance  by  him  to  the 
plaintiff  of  a fee  of  $20  for  preparation  for  trial  in  an  action  in 
which  notice  of  trial  was  not  given,  for  the  reason  that,  before 
the  time  when  notice  of  trial  would  in  the  ordinary  course  be 
given,  the  solicitor  for  the  defendants  served  notice  upon  the 
solicitors  for  the  plaintiff  that  the  defendants  withdrew  their 
statement  of  defence,  consented  to  the  amendment  of  the  claim, 
and  to  judgment  for  the  amount  of  the  claim  so  amended,  with 
costs  to  be  taxed. 

September  16.  The  appeal  was  heard  by  Grant,  J.,  in 
Chambers. 

Fraser  Raney , for  the  defendants. 

Grayson  Smith f K.C.,  for  the  plaintiff. 

September  17.  Grant,  J. : — The  appeal  raises  definitely  the 
question  of  the  propriety  of  allowing  any  fee  for  preparation  for 
trial  in  a case  in  which  no  notice  of  trial  has  been  given. 

The  practice  in  England  seems  to  have  been  settled  some 
years  ago  to  the  effect  that  under  such  circumstances  no  fee  for 
preparation  for  trial  should  be  allowed.  Vide  Freeman  v.  Spring- 
ham  (1863),  14  C.  B.  N.  S.  197.  On  a perusal  of  the  reasons  for 
the  decision  in  that  case  it  appears  that  the  allowance  for  prepara- 
tion for  trial  covered  a good  deal  more  than  apparently  is  in- 
tended to  be  covered  by  item  No.  6 of  tariff  A contained  in  our 
Consolidated  Rules  of  Practice.  Item  No.  6 reacts : — 

“Preparation  for  trial,  including  notice  of  trial,  notices  to 
produce  and  admit,  subpoenas,  and  advising  upon  evidence.” 

Upon  consideration  of  the  practice  governing  actions  in  the 
courts  of  Ontario,  it  is  manifest  that  there  might  conceivably 
exist  in  some  cases  grounds  upon  which  some  allowance  might 
reasonably  be  made  for  preparation  for  trial,  which  would  not 
exist  in  other  actions.  For  example,  under  our  practice,  an  action 
to  be  tried  at  the  Toronto  non-jury  sittings  must  be  set  down 
for  trial,  and  notice  of  such  setting  down  has  to  be  given  to  the 
opposite  party  twenty-one  days  before  the  cause  will  appear  upon 
the  ready  list,  and  therefore  before  it  can  be  tried,  in  the  absence 
of  some  special  order  or  fiat  providing  for  immediate  or  speech 
trial.  On  the  other  hand,  in  the  outside  counties  a ten  davs’ 
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notice  of  trial  is  all  that  is  required  by  the  practice.  Drawing 
upon  my  experience,  of  practice  in  an  outside  county,  I am  well 
aware  that  there  are  cases  in  which,  if  the  solicitor  for  the  de- 
fendant does  not  make  any  preparation  for  trial,  in  the  way  of 
interviewing  witnesses  or  causing  them  to  be  interviewed,  and 
obtaining  their  statements  for  submission  to  counsel,  until  he 
shall  have  been  served  with  a notice  of  trial,  he  would  not  be 
able  to  obtain  statements  of  witnesses  before  the  time  of  trial, 
and  in  some  cases  would  not  be  able  to  reach  witnesses  with 
subpoenas  at  all  in  time  to  secure  their  attendance  at  the  sittings 
of  the  court.  The  distances  in  this  Province  are  so  great  for 
which  witnesses  have  frequently  to  be  summoned  to  attend,  and 
therefore  from  which  the  statements  of  their  evidence  must  pre- 
viously be  obtained,  unless  the  solicitor  is  minded  to  subpoena 
them  blindly  and  without  any  knowledge  of  the  evidence  which 
they  can  give,  or  whether  they  can  give  any  relevant  evidence  or 
not,  that  ten  days  would  not  be  nearly  a sufficient  time  within 
which  to  make  such  preparation.  It  appears  to  me  therefore  that 
it  is  not  possible  to  make  any  hard  and  fast  rule  governing  all 
cases,  that  no  allowance  whatever  for  preparation  for  trial  should 
be  made  unless  notice,  of  trial  is  given.  I am  of  opinion  that 
yrima  facie  this  might  well  be  the  rule,  but  I am  also  of  opinion 
that  the  special  circumstances  of  each  case  and  the  actual  and 
reasonable  steps  by  way  of  preparation  for  trial  which  may  be 
shewn  to  have  been  taken  in  the  particular  case  may  well  be 
taken  into  consideration  by  the  taxing  officer  in  determining 
whether  or  not  any,  and  if  so  what,  fee  should  be  allowed  for 
preparation,  even  though  notice  of  trial  be  not  given,  and  judg- 
ment entitling  the  party  to  costs  is  obtained  without  going 
farther. 

Applying  this  test  to  the  facts  of  the  case  before  me,  I find 
that  the  plaintiff  is  a resident  of  Smith’s  Falls,  in  the  county  of 
Lanark,  and  that  the  defendants  are  mining  brokers  in  the  city 
of  Toronto.  There  is  nothing  upon  the  record  nor  in  the  facts 
of  the  case  to  indicate  that  the  ten  days  from  the  service  of  the 
notice  of  trial  to  the  time  of  the  sittings  for  which  notice  might 
be  given  would  not  be  ample  to  enable  the  solicitors  for  the  plain- 
tiff to  make  full  preparation  for  trial  within  the  meaning  of  the 
item  of  the  tariff.  The  contrary  is  indeed  the  fact.  A few  days 
ought  to  have  been  quite  sufficient  for  giving  notices  to  produce 
and  admit,  issuing  and  serving  subpoenas,  and  for  counsel  to 
advise  upon  the  evidence.  In  my  opinion,  this  is  clearly  not  one 
of  the  exceptional  cases  in  which  a longer  time  than  ten  days 
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would  have  been  required.  The  fee  of  $20  allowed  for  preparation 
for  trial  will  therefore  be  disallowed  and  the  bill  referred  back 
to  the  local  taxing  officer  to  be  dealt  with  accordingly. 

As  the  practice  does  not  appear  to  have  been  well  settled,  and 
the  item  which  is  the  subject  of  the  appeal  is  not  a large  one,  there 
will  be  no  costs  to  either  party  on  this  appeal. 


[MAGEE,  J.A.] 


Re  Watson. 

Will — Distribution  of  Estate — Wife  of  Beneficiary  Attesting  Will — 
Wills  Act,  secs.  11,  28 — Intestacy  as  to  Share — Bankruptcy  of  two 
Beneficiaries — Administration  of  Bankrupt  Estate  without  Taking 
Account  of  Property  Derived  under  Will — Discharge  of  Trustee- 
Bankrupts  Remaining  Undischarged — Re-appointment  of  Trustee 
: — Right  to  Receive  and  Administer  After-acquired  Property — 
Bankruptcy  Act,  secs.  6,  25,  34 — Amending  Acts  13  & 14  Geo.  V. 
ch.  31,  sec.  6,  and  15  & 16  Geo.  V.  ch.  31,  sec.  1. 

A testator,  by  his  will,  after  providing  for  payment  of  debts  and  ex- 
penses, and  directing  the  sale  of  his  house  and  also  directing  the 
payment  of  two  sums,  directed  that  the  residue  of  his  estate,  whether 
real  or  personal,  should  be  equally  divided  between  his  two  sons 
and  his  daughter,  who  were  his  only  heirs  at  law  and  next  of  kin. 
One  of  the  two  attesting  witnesses  was  the  wife  of  one  of  the  sons 
(G.)  The  two  sons,  who  had  been  partners  in  business,  were  adju- 
dicated bankrupt  before  the  father’s  death  and  a trustee  of  their 
estates  had  been  appointed.  The  trustee,  not  knowing  of  the  will, 
administered  the  estates  which  came  to  his  hands,  leaving  claims  of 
creditors  unsatisfied,  and  was  discharged.  Neither  of  the  sons  had 
obtained  a discharge  in  bankruptcy.  The  executors  of  the  will, 
moving  for  the  advice  and  direction  of  the  Court  as  to  the  distribu- 
tion of  the  estate,  notified  the  trustee,  who  till  then  had  no  know- 
ledge of  the  after-acquired  property  of  the  bankrupts.  He  thereupon 
obtained  an  order  in  bankruptcy  appointing  him  trustee  to  admin- 
ister that  property  and  finally  wind  up  the  estate,  and  appeared 
upon  the  motion  for  advice:  — 

Held,  that  the  gift  to  the  son  G.  was  void  under  sec.  17  of  the  Wills 
Act,  and  neither  he  nor  the  trustee  could  claim  any  share  under 
the  residuary  gift. 

Held,  also,  that  there  was  an  intestacy  as  to  the  one-third  of  the 
residuary  estate  (both  real  and  personal,  sec.  28  of  the  Act  putting 
realty  on  the  same  footing  as  personalty)  intended  for  G.;  and  G.’s 
one-third  was  distributable  among  himself  and  his  brother  and 
sister  as  next  of  kin  of  the  testator. 

Held,  also,  that  the  after-acquired  property  vested  in  the  trustee  upon 
his  re-appointment,  and  he,  having  intervened,  was  entitled  to  re- 
ceive the  debtors’  shares  of  the  residuary  estate. 

The  Bankruptcy  Act,  sec.  6 (as  amended  by  13  & 14  Geo.  V.  ch.  31, 
sec.  6),  sec.  25,  and  sec.  34  (as  amended  by  15  &*  16  Geo.  V.  ch.  31. 
sec.  7),  considered. 
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1927.  Motion  by  the  executors  of  the  will  of  Charles  Henry  Watson, 

Re  Watson,  deceased,  for  the  advice  and  direction  of  the  Court  as  to  the  dis- 
tribution of  his  estate. 


The  motion  was  heard  by  Mage®,  J.A.,  in  the  Weekly  Court, 
Toronto. 

G.  M.  Sinclair , for  the  executors. 

N.  S.  Caudivell , for  the  trustee  in  bankruptcy  of  the  sons  of 
the  testator. 

C.  H.  Weir , for  the  daughter  of  the  testator. 

G.  R.  Munnoch , for  T.  0.  Watson. 

September  26.  Magee,  J.A: — The  executors  of  the  will  of 
Charles  Henry  Watson,  deceased,  ask  the  advice  and  direction  of 
the  Court  as  to  distribution  of  his  estate,  having  regard  to  (1) 
the  fact  of  the  wife  of  one  of  the  beneficiaries  being  a witness  to 
the  will  and  (2)  the  fact  that  two  of  the  beneficiaries  are  undis- 
charged bankrupts  and  there  had  been  no  intervention  of  or 
notice  or  demand  from  any  trustee  in  bankruptcy.  A third  ques- 
tion in  their  notice  of  motion  upon  which  advice  was  desired  by 
the  executors  is  by  consent  of  all  parties  withdrawn,  there  being 
some  facts  in  dispute. 

The  will  is  dated  the  16th  May,  1919.  The  testator  died  on 
the  3rd  June,  1924.  The  will,  after  providing  for  payment  of 
debts  and  expenses  and  devising  and  bequeathing  that  his  house 
known  as  No.  14  Cobourg  avenue  should  be  sold  and  directing 
payment  of  two  sums,  devised  and  directed  that  “the  residue 
whether  real  or  personal  of  my  estate  after  my  just  debts  and 
testamentary  expenses  including  those  hereinbefore  mentioned 
have  been  paid  shall  be  equally  divided  between  my  two  sons  and 
my  daughter  in  equal  shares.”  The  two  sons  are  Robinson  Orville 
Watson  and  Gordon  Warren  Watson  and  the  daughter  was  Ger- 
trude Watson,  now  Gertrude  Magee.  These  three  are  stated  to 
be  his  only  heirs  at  law  and  only  next  of  kin. 

One  of  the  two  attesting  witnesses  to  the  will  was  another 
Gertrude  Watson,  wife  of  the  son  Gordon  Warren  Watson. 

The  two  sons  were  in  partnership,  trading  as  the  Monarch 
Gasoline  and  Oil  Company,  and  on  the  4th  April,  1924,  that  is 
before  their  father’s  death,  were  adjudicated  bankrupt  and  a 
receiving  order  was  made.  Humphrey  Colquhoun  was  appointed 
receiver  and  subsequently  trustee  of  the  bankrupt  estate.  Neither 
of  the  two  partners  has  obtained  a discharge  in  bankruptcy.  The 
trustee,  not  knowing  of  the  father’s  will,  administered  the  estate 
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which  came  to  his  hands,  leaving  claims  of  creditors  exceeding  Magee,  J.A. 
$7,800  still  unsatisfied,  and  by  order  dated  the  27th  November,  1927. 

1925,  he  was  granted  his  discharge  as  trustee.  In  September,  ^ 

1926,  the  executors,  having  on  notice  to  the  two  sons  and  the 
daughter  applied  to  the  Court  for  the  advice  and  direction  now 
desired,  were  directed  to  give  notice  also  to  the  trustee  in  bank- 
ruptcy. 

On  the  8th  October,  1926?  they  notified  Mr.  Colquhoun,  who 
till  then  had  no  knowledge  of  the  after-acquired  estate  of  the 
bankrupts.  lie  thereupon  obtained  an  order  in  bankruptcy  on 
the  27th  October,  1926,  reappointing  him  as  trustee  of  the  after- 
acquired  property  of  the  debtors  and  for  final  winding-up  of 
their  estate.  He  now  claims  to  be  entitled  to  share  in  the  residuary 
estate,  which  is  said  to  be  about  $2,000  in  value. 

The  executors  now  renew  their  application. 

As  to  the  first  question,  the  Wills  Act  (R.  S.  O.  1914,  ch.  120) 
in  sec.  17  makes  void  a beneficial  devise  or  bequest  of  real  or 
personal  property  so  far  as  concerns  an  attesting  witness  or  the 
wife  or  husband  of  a person  claiming  under  an  attesting  witness 
and  as  to  any  person  claiming  under  such  husband  or  wife.  Thus 
the  gift  to  the  son  Gordon  was  void,  and  neither  he  nor  the  trustee 
in  bankruptcy  of  his  estate  could  claim  any  share  under  the 
residuary  gift. 

Ordinarily,  lapsed  or  void  legacies  would  fall  into  the  general 
residue  of  personalty,  and  by  sec.  28  of  the  Wills  Act  real  estate 
in  any  devise  which  fails  or  becomes  void  by  reason  of  being 
contrary  to  law  or  otherwise  incapable  of  taking  effect,  shall, 
unless  a contrary  intention  appears^  be  included  in  the  residuary 
devise,  if  any.  Whether  the  testator  had  any  real  estate  other 
than  the  house  which  was  directed  to  be  sold  does  not  appear, 
although  the  residuary  clause  covers  real  and  personal  estate.  If 
he  had  other  realty,  this  section  28  would  as  to  this  question  put 
it  on  the  same  footing,  as  his  personalty. 

It  is  claimed  for  the  daughter  that  as  Gordon’s  share  was 
void  the  whole  residue  would  go  to  her  and  her  other  brother 
equally  and  thus  she  should  have  one-half.  But,  as  put  in 
Hawkins  on  Wills,  3rd  ed.  (1925),  p.  51,  the  most  important 
exception  to  the  comprehensiveness  of  a general  residuary  be- 
quest is,  that  it  does  not  include  any  part  of  the  residue  itself 
which  fails.  Distinctions  have  been  drawn  in  numerous  cases  on 
the  wording  of  particular  wills,  but  I have  not  found  any  case 
which  would  in  regard  to  this  will  prevent  that  exception  apply- 
ing. The  daughter  was  only  in  effect  given  one-third  of  the 
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Magee,  J.A.  residue,  and  so  was  her  brother  Robinson,  and  so  it  would  have 
1927.  been  with  Gordon  had  the  disposition  in  his  favour  been  valid.  No 
Rr  Watson  one  them  could  under  the  will  take  more  than  a third. 

The  one-tliird  intended  for  Gordon  therefore  was  not  dis- 
posed of,  and  there  was  an  intestacy  as  to  it  so  far  as  personalty 
was  concerned.  The  same  result  would  follow  as  to  any  realty 
if  there  was  any  other  than  the  house  No.  14  which  was  directed 
to  be  converted  into  personalty. 

The  result  then  was  that,  there  being  intestacy  as  to  Gor- 
don’s one-third,  it  would  be  divisible  equally  between  the  three 
children  under  the  distribution  clauses  of  the  Devolution  of 
Estates  Act — and  thus  the  residue  mentioned  in  the  will  would 
go  four-ninths  to  the  daughter,  four-ninths  to  Robinson,  and  one- 
ninth  to  Gordon  himself. 

Then  as  to  the  second  question,  the  Bankruptcy  Act  in  sec. 
25  declares  that  the  property  of  the  debtor  divisible  amongst  his 
creditors  shall  comprise  all  property  belonging  to  or  vested  in 
the  debtor  at  the  date  of  the  presentation  of  the  bankruptcy  peti- 
tion and  all  property  which  may  be  acquired  by  or  devolve  upon 
him  before  his  discharge.  By  sec.  6 (as  amended  in  1923  by  13 
& 14  Geo.  Y.  ch.  3:1,  sec.  6),  upon  a receiving  order  being  made 
the  debtor  shall  cease  to  have  any  capacity  to  deal  with  his  prop- 
erty affected  by  the  receiving  order,  and  such  property  shall  upon 
the  appointment  of  a trustee  forthwith  pass  to  and  vest  in  such 
trustee,  and  in  any  case  of  change  of  trustee  shall  pass  from 
trustee  to  trustee  without  any  conveyance,  assignment,  or  trans- 
fer. By  sec.  34  (amended  in  1925  by  15  & 16  Geo.  Y.  ch.  31,  sec. 
7)  transactions  with  a bankrupt  bond  fide  and  for  value  in  respect 
of  property,  real  or  personal,  acquired  by  the  bankrupt  after  the 
making  of  a receiving  order  or  authorised  assignment,  shall,  if 
completed  before  any  intervention  by  the  trustee,  be  valid,  and 
any  estate  or  interest  in  such  property  which  by  virtue  of  the 
Act  is  vested  in  the  trustee  shall  determine  and  pass  in  such 
manner  and  to  such  extent  as  may  be  required  for  giving  effect 
to  such  transaction. 

Here  the  trustee  in  bankruptcy  has  intervened,  and  there  does 
not  seem  to  be  any  reason  why  he  is  not  entitled  to  the  four- 
ninths  and  one-ninth  in  the  residuary  estate  of  Charles  Henry 
Watson  which  would  have  gone  to  the  two  sons.  This  is  in  all 
probability  not  what  the  testator  would  have  desired  had  he 
made  a new  will. 

The  costs  of  the  executors  as  between  solicitor  and  client  and 
the  costs  of  the  other  parties  should  be  paid  out  of  the  residue. 
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[IN  BANKRUPTCY.] 


Re  Lussier. 

Bankruptcy — Death  of  Wife  of  Debtor  after  Bankruptcy  Declared — - 
Intestacy  of  Wife — Share  of  Estate  Going  to  Debtor — Debt  Due  by 
Debtor  to  Wife — Whether  Administrator  Entitled  to  Retain  Sum 
to  Answer — Proof  of  Claim  of  Wife  against  Insolvent  Estate  of 
Debtor. 

L.  made  an  authorised  assignment  in  August,  1921;  his  wife  died 
intestate  in  August,  1922,  leaving  an  estate  of  which  a trust  com- 
pany was  appointed  administrator  in  January,  1925.  L.  became 
entitled  on  his  wife’s  death  to  a one-third  share  of  her  estate;  but, 
before  the  date  of  the  assignment,  L.  was  indebted  to  his  wife  for 
moneys  advanced  by  her.  In  August,  1921,  she  filed  with  the  trustee 
proof  of  her  claim  against  L.’s  insolvent  estate,  and  after  her  death 
the  administrator  of  her  estate  received  a cheque  from  the  trustee 
for  the  amount  of  the  dividend  which  he  had  declared.  The  trustee 
claimed  a sum  of  money  representing  L.’s  share  in  the  estate  of  his 
wife;  and  the  administrator  asserted  a right  to  deduct  or  retain 
from  that  sum  the  amount  of  the  debt  due  by  the  husband  to  his 
wife’s  estate:  — 

Held,  that,  as  the  debtor’s  wife  died  intestate  after  the  bankruptcy  of 
the  debtor,  the  question  of  the  right  of  retainer  did  not  arise:  upon 
the  wife’s  death,  the  one-third  share  vested  in  the  trustee  as  after- 
acquired  property  of  the  debtor,  and  the  trustee,  and  he  only,  was 
entitled  to  receive  payment  from  the  administrator. 

Cherry  v.  Boultbee  (1839),  4 My.  & Cr.  442,  followed. 

Held,  also,  that  the  wife,  by  filing  with  the  trustee  proof  of  her  claim, 
lost  the  right  of  retainer. 

An  appeal  by  the  administrator  of  the  estate  of  Dolores  For- 
get Lussier,  deceased^  from  the  disallowance,  by  the  trustee  in 
bankruptcy  of  the  insolvent  estate  of  her  husband,  A.  E.  Lussier, 
of  her  claim  to  retain  a debt  due  by  her  husband  to  her  estate, 
out  of  moneys  payable  to  the  husband  by  the  appellant  in  respect 
of  his  share  of  the  estate  of  his  deceased  wife. 

September  15.  The  appeal  was  heard  by  Fisher.,  J.,  sitting 
in  Bankruptcy. 

J.  P.  Labelle ; for  the  appellant. 

J.  M.  Macintosh , for  the  trustee  in  bankruptcy. 


September  26.  Fisher,  J. : — The  facts,  which  are  not  in 
dispute,  are:  that  A.  E.  Lussier  made  an  authorised  assignment 
on  the  8th  August,  1921;  Dolores  F.  Lussier,  the  wife  of  the  in- 
solvent, died  intestate  on  the  11th  August,  1922,  leaving  an  estate 
valued  at  $7,307.21,  and  the  Capital  Trust  Corporation  Limited 
was  appointed  administrator  of  her  estate  on  the  20th  January, 
1925.  Under  the  Devolution  of  Estates  Act,  the  insolvent  became 
12 — 61  O.L.R. 


1927. 
Sept.  26. 
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entitled  to  a one-third  share  in  his  deceased  wife’s  estate.  At  and 
prior  to  the  date  of  the  assignment,  the  insolvent  was  indebted  to 
his  wife,  Dolores  F.  Lussier,  in  the  sum  of  $2,803.50,  for  moneys 
advanced  by  her  to  the  insolvent. 

The  wife  filed,  on  the  15th  August,  1921,  with  the  trustee, 
proof  of  her  debt  against  the  insolvent  estate  in  the  sum  of 
$2,803.50,  and  her  solicitor  also  filed  on  behalf  of  the  wife  a 
second  proof  for  the  same  amount,  on  the  3rd  September,  1921. 
The  trustee  declared  a first  and  final  dividend  of  1 14  Per 
cent,  and  sent  a cheque  for  the  sum  of  $35.03  to  the  Capital 
Trust  Corporation,  the  administrator  of  the  deceased’s  estate. 

The  trustee  claims  to  be  entitled  on  behalf  of  the  creditors  of 
the  insolvent  to  the  sum  of  $2,803.50,  being  the  insolvent’s  share 
in  the  estate  of  the  deceased,  and  the  administrator  claims  that 
there  should  be  deducted  from  the  one-third  share  the-  indebted- 
ness of  the  insolvent  to  the  intestate’s  estate;  and  to  determine 
the  question  at  issue  this  appeal  followed. 

I am  of  opinion  that,  as  the  debtor’s  wife  died  intestate  after 
the  bankruptcy  of  the  debtor,  the  question  of  set-off  or  retainer 
does  not  arise. 

The  only  Canadian  case  I have  been  able  to  find  is  Tillie  v. 
Springer  (1892),  21  O.  R.  585.  In  that  case,  the  testator  devised 
to  his  two  sons  a certain  share  in  his  lands  which  were  to  be  sold 
upon  the  death  of  his  widow.  The  sons  owed  the  testator  certain 
debts.  About  two  years  subsequent  to  the  testator’s  death,  the 
sons  made  an  assignment  for  the  benefit  of  creditors.  It  was  held 
that  the  executors  had  the  right  to  impound  the  sons’  shares 
under  the  will  as  against  their  debt  to  the  estate. 

In  Ballard  v.  Marrsden  (1880),  14  Ch.  D.  374,  it  was  held 
that  the  executors  had  the  right  to  retain  a legatee’s  share  to 
satisfy  a debt  due  to  their  testator’s  estate. 

In  the  present  case,  had  the  intestate  predeceased  the  bank- 
ruptcy of  the  debtor,  there  could  be  little  doubt  that  her  legal 
personal  representative  would  have  been  entitled  to  deduct  the 
indebtedness  from  the  insolvent’s  share;  but,  the  debtor’s  bank- 
ruptcy having  taken  place  in  the  lifetime  of  the  intestate,  his 
one-third  share  never  devolved  upon  or  vested  in  him.  Upon  the 
wife’s  death  the  one-third  share  vested  in  the  trustee  as  after- 
acquired  property  of  the  debtor,  and  he  only  was  entitled  to 
demand  and  receive  payment  from  the  legal  personal  represen- 
tative. 

There  do  not  appear  to  be  any  recent  cases  on  the  point,  but 
the  present  case  would  appear  to  come  within  Cherry  v.  Boultbee 
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(1839),  4 My.  & Cr.  442.  The  Lord  Chancellor,  in  that  case,  at 
p.  447,  said — 

“It  must  be  observed,  that  the  term  ‘set-off’  is  very  inac- 
curately used  in  cases  of  this  kind.  In  its  proper  use,  it  is  ap- 
plicable only  to  mutual  demands,  debts  and  credits.  The  right 
of  an  executor  of  a creditor  to  retain  a sufficient  part  of  a legacy 
given  by  the  creditor  to  the  debtor,  to  pay  a debt  due  from  him 
to  the  creditor’s  estate,  is  rather  a right  to  pay  out  of  the  fund 
in  hand,  than  a right  of  set-off.  Such  right  of  payment,  there- 
fore, can  only  arise  where  there  is  a right  to  receive  the  debt  so 
to  be- paid;  and  the  legacy  or  fund,  so  to  be  applied  in  payment 
of  the  debt,  must  be  payable  by  the  person  entitled  to  receive 
the  debt. 

“In  the  present  case,  however,  the  bankruptcy  of  the  debtor 
having  taken  place  in  the  lifetime  of  the  testatrix,  her  executors 
never  were  entitled  to  receive  from  the  assignee  more  than  the 
dividends  upon  the  debt;  and  although  the  bankrupt  had  not 
obtained  his  certificate  and  the  liability  incident  to  that  state 
remained  upon  him,  yet  he,  for  the  same  reason,  was  never  en- 
titled to  receive  the  legacy;  and  consequently,  there  never  was  a 
time  at  which  the  same  person  was  entitled  to  receive  the  legacy 
and  liable  to  pay  the  entire  debt ; the  right,  therefore,  of  retaining 
a sufficient  sum  out  of  the  legacy  to  pay  the  debt  can  never  have 
been  vested  in  any  one.  The  assignees  who  claim  the  legacy  would, 
indeed,  have  been  liable  to  the  payment  of  any  dividend  upon 
the  debt,  had  it  been  proved.” 

This  case  was  followed  in  In  re  Hodgson  (1878),  9 Oh.  D. 
673,  and  In  re  Orpen  (1880),  16  Ch.  D.  202. 

The  administrator  is  also  faced  with  another  difficulty  by 
reason  of  the  fact  that  the  intestate  filed  the  declarations  of  proof, 
supra,  and  having  done  so.  lost  the  right  of  retainer.  See  Arm- 
strong v.  Armstrong  (1871),  L.  R.  12  Eq.  614,  and  Stammer  v. 
Elliott  (1868),  L.  R.  3 Ch..  195.. 


Fisllier  J. 
1927. 

Re  Lusster. 


Appeal  dismissed  with  costs. 
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1027. 
Sept.  28. 


Re  Hickson. 


Lunatic — Foreign  Committee — Rights  with  Respect  to  Property  of 
Lunatic  in  Ontario — Distinction  between  Realty  and  Personalty — 
Discretion  of  Ontario  Court  to  Retain  Funds  in  its  Possession — 
Powers  Conferred  by  Lunacy  Act,  R.S.O.  191J/,  ch.  68 — Sale  of  Land. 

The  rights  conferred  upon  the  committee  of  a lunatic  by  a court  of 
the  lunatic’s  domicile  with  reference  to  personalty  are  entitled  to 
world-wide  recognition. 

Didisheim  v.  London  and  Westminster  Bank,  [1900]  2 Ch.  15,  P6l&grin 
v.  Coutts  d Co.,  [1915]  1 Ch.  696,  and  Hanrahan  v.  Hanrahan  (1890), 
19  O.R.  396,  followed. 

Where  possession  is  sought  by  a foreign  committee  or  guardian  of 
funds  actually  in  the  possession  of  the  Court,  the  Court  has  a dis- 
cretionary right  to  retain  the  funds  in  its  own  custody  ( Re  Thomp- 
son (1900),  19  P.R.  304).  This  is  the  only  exception  to  the  general 
rule. 

But  with  reference  to  realty  the  law  of  the  place  where  the  land  Is 
governs,  and  a foreign  court  cannot  vest  any  rights  with  regard  to 
it  in  any  other  than  the  true  owner. 

Grimwood  v.  Bartels  (1877),  46  L.J.  Ch.  788,  applied. 

In  case  of  land  situate  in  Ontario,  not  only  has  a foreign  court  no 
authority,  but  the  provisions  of  the  Lunacy  Act  authorising  the 
sale  of  land  apply  only  where  the  lunatic  has  been  so  found  by  an 
Ontario  court. 

Application  by  the  committee  of  the  person  and  estate  of 
a lunatic  so  declared  by  a court  of  the  State  of  New  York  for  an 
order  declaring  that  it  is  the  duty  of  a trust  company  in  Ontario, 
which  has  in  its  hands  funds  out  of  which  the  lunatic  is  entitled 
to  be  paid  an  annuity,  to  pay  the  same  to  the  applicant,  whose 
appointment  as  committee  was  made  by  the  New  York  court. 


September  23.  The  application  was  heard  by  Middleton,  J.A., 
in  Chambers. 


James  T.  Gow,  for  the  applicant. 


September  28.  Middleton,  J.A. : — Emily  L.  Hickson,  domi- 
ciled and  resident  in  the  State  of  New  York,  has  been  declared 
a lunatic  by  a court  of  that  State,  and  Leslie  Hickson  has  been 
appointed  committee  of  her  person  and  estate. 

She  is  entitled  to  a substantial  annuity  payable  by  the  National 
Trust  Company  out  of  an  estate  in  its  hands,  this  estate  being 
essentially  an  Ontario  trust. 

An  application  was  made  to  the  Chief  Justice  of  the  Common 
Pleas  for  an  order  declaring  lunacy  in  Ontario,  and  for  the  ap- 
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pointment  of  a committee  here  to  receive  the  amount  of  this 
annuity  and  transmit  it  to  the  New  York  committee.  The  Chief 
Justice  did  not  deem  it  necessary  to  make  this  order,  but  reserved 
to  the  applicant  liberty  to  make  any  further  application  that 
might  be  regarded  as  necessary. 

Application  is  now  made  before  me  in  Chambers  for  an  order 
formally  declaring  that  it  is  the  duty  of  the  trust  company  to 
pay  the  amount  of  this  annuity  to  the  New  York  committee,  and 
it  is  shewn  that,  according  to  the  laws  of  the  State  of  New  York, 
the  committee  has  authority  to  demand  and  receive  the  property 
of  the  lunatic  no  matter  where  situate. 


Middleton, 

J.A. 


1927. 


IIe 

Hickson 


The  foundation  of  this  application  is  some  supposed  conflict 
between  the  English  and  Ontario  cases,  but  I not  aware  that  any 
real  conflict  exists.  The  whole  difficulty  arises  from  the  failure 
to  recognise  the  wide  distinction  between  the  rights  of  a foreign 
committee  with  reference  to  personalty  and  his  rights  with 
reference  to  realty. 

The  cases  of  Didislieim  v.  London  and  W estminsier  Bank , 
[1900]  2 Ch.  15,  and  Felegrin  v.  Coutts  & Go.,  [1915]  1 Ch. 
696,  make  it  plain  that  with  reference  to  personalty  the  rights 
conferred  upon  the  committee  by  the  courts  of  the  domicile  are 
entitled  to  world-wdde  recognition.  This  principle  is  recognised 
in  our  own  court  in  the  case  of  Hanmhan  v.  llanrahan  (1890), 
19  0.  R.  396. 

The  only  exception  to  this  rule  is  where  possession  is  sought 
by  the  foreign  committee  or  guardian  of  funds  actually  in  the 
possession  of  the  court.  Certain  cases  suggest  that  in  this  instance 
the  court  has  a discretionary  right  to  retain  the  funds  in  its  own 
custody:  e.g.,  Re  Thompson  (1900),  19  P.  R.  304. 

With  reference  to  realty,  however,  the  case  is  widely  different. 
The  law  of  the  place  where  the  land  is  governs,  and  the  foreign 
courts  cannot,  by  their  decree,  vest  any  rights  with  regard  to  it 
in  any  one  other  than  the  true  owner. 

This  distinction  is  clearly  stated  by  Vice-Chancellor  Hall  in 
Grimwood  v.  Bartels  (1877),  46  L.  J.  Ch.  788,  where  he  says, 
referring  to  authorities  with  reference  to  the  right  of  a person 
over  a lunatic’s  estate:  ‘None  of  the  authorities  which  have 
been  referred  to  are  cases  relating  to  real  estate.”  Chilian  law 
giving  the  curator  complete  control  over  the  property  of  the 
lunatic  “is  necessarily  controlled,  as  regards  real  estate  in  this 
country,  by  the  laws  of  this  country.  The  curator  could  neither 
have  sold  nor  let  the  undivided  share  of  the  lunatic.”  The  ques- 
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tion  there  was  with  reference  to  money  in  court,  representing 
land  which  had  been  sold  under  partition  proceedings,  and  which 
retained,  according  to  the  provisions  of  the  Partition  Act,  the 
character  of  realty. 

In  case  of  land  situate  within  Ontario,  not  only  has  a foreign 
committee  no  authority,  but  the  provisions  of  the  Lunacy  Act 
authorising  the  sale  of  land  apply  only  where  - the  lunatic  has 
been  so  found  by  our  own  courts.  The  powers  conferred  by  the 
Act  are  exercisable  only  in  such  cases.  This  explains  the  Ontario 
cases  referred  to. 

I do  not  think  it  necessary  or  desirable  to  make  any  order, 
and  there  will  be  no  costs. 

The  reasons  which  are  given  will  no  doubt  be  regarded  as 
sufficient  protection  to  the  trustee  in  paying  over  the  annuity  in 
its  hands. 


[IN  CHAMBERS. ] 

1927.  Cox. 

Sept  29 

Deed — Transfer  of  Land  under  Land  Titles  Act — Exception  of  Mines 
and  Minerals — Construction — Reference  to  Exception  in  Grant  from 
Crown — 8 Jffdw.  VII.  ch.  16,  sec.  2 (3)  ( Ont .),  Amending  Public 
Lands  Act — Effect  of — Rescission  of  Reservations  in  Grants  from 
Crown — “Namely." 

A Crown  grant  of  land  made  to  F.  in  September,  1905,  contained  a 
reservation  to  the  Crown  of  all  ores,  mines,  or  minerals  which  were 
or  should  “hereafter  be  found  on  or  under”  the  land.  A portion  of  the 
land  was  transferred  in  the  same  year  by  F.  to  M.  and  by  M.  to  the 
A.  company.  By  an  Act  to  amend  the  Public  Lands  Act,  8 Edw.  VII. 
ch.  16,  sec.  2(3),  which  came  into  force  on  the  14th  April,  1908,  all 
reservations  of  mines,  ores,  or  minerals  in  any  patent  theretofore 
issued  for  lands  sold  or  granted  under  the  Act,  where  such  mines, 
ores,  or  minerals  were  the  property  of  the  Crown  and  had  not  been 
staked  out,  recorded,  leased,  or  granted  under  the  Mining  Act,  were 
rescinded  and  made  void.  In  June,  1918,  the  A.  company  transferred 
to  P.  one  of  the  lots  which  it  had  acquired  by  the  transfer  from  M. 
The  transfer  contained  the  following  clause:  “Excepting  the  reserva- 
tions and  exceptions  contained  in  the  original  patent  from  the  Crown, 
namely:  all  ores,  mines  and  minerals  which  are  or  shall  hereafter  be 
found  on  or  under  the  said  lands:” — 

Held,  following  Austin  v.  Riley  (1911),  23  O.L.R.  593,  that  the  statutory 
enactment  operated,  not  as  a present  conveyance  or  release  of  the 
mineral  rights  to  the  person  who  had  acquired  the  title  conferred 
by  the  grant,  but  as  a withdrawal  ah  initio  of  the  reservation,  and 
confirmation  of  the  title  of  the  original  patentee  and  of  all  persons 
claiming  under  him  as  if  no  such  reservation  had  been  made. 

The  A.  company,  being  the  owner  of  the  lot  in  question  at  the  time 
when  the  enactment  came  into  force,  was  entitled  to  the  benefit 
conferred  by  it. 
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Upon  the  proper  construction  of  the  clause  in  the  transfer  above  quoted, 
the  reference  made  in  the  words  “contained  in  the  original  patent 
from  the  Crown,”  in  the  light  of  the  context,  is  in  effect  merely  a 
statement  that  such  reservations  and  exceptions  were  mentioned  in 
the  original  patent,  and  does  not  give  the  whole  sentence  any  such 
restrictive  meaning  as  that  the  exception  was  only  to  take  effect  if 
the  exception  in  the  original  patent  was  still  in  force. 

Meaning  of  the  word  “namely”  discussed. 

C.,  to  whom  (after  the  transfer  to  P.)  the  A.  company  purported  to 
transfer  the  ores,  mines,  and  minerals  on  and  under  P.’s  lot,  was 
therefore  entitled  to  be  registered  as  the  owner  thereof. 

Appeal  by  Thomas  Ormsby  Cox  from  a ruling  of  the  Local 
Master  of  Titles  at  Haileybury. 

September  16.  The  appeal  was  heard  by  Grant,  J.,  in 
Chambers. 

R.  S.  Robertson , K.C.,  for  the  appellant. 

A.  W.  Rogers,  for  the  Attorney-General  for  Ontario. 

G.  W.  Holmes , K.C.,  Master  of  Titles. 

September  29.  Grant,  J. : — This  is  an  appeal,  under  sec. 
140  of  the  Land  Titles  Act,  from  the  ruling  of  the  Local  Master 
at  Haileybury  of  the  22nd  August,  1927,  whereby  he  refused  the 
application  of  Cox  for  registration  as  owner  of  the  mines  and 
minerals  on  and  under  lot  number  434,  plan  M.  75  (North  Bay), 
in  Argentite  town-site.  The  application  for  registration  is  based 
upon  a conveyance  of  the  mines  and  minerals  by  Argentite  Town- 
Sites  Ltd.  to  the  applicant,  who  also  furnished  to  the  Local  Master 
of  Titles  a proper  certificate  shewing  that  the  mines,  ores,  and 
minerals  had  not  been  staked  out,  recorded,  leased,  or  granted 
under  the  Mining  Act  of  Ontario  on  or  prior  to  the  14th  April, 
1908,  at  which  time  there  came  into  force  and  effect  a statutory 
enactment  hereinafter  mentioned. 

The  circumstances,  briefly  stated,  are  as  follows.  Certain 
lands  were  granted  by  the  Crown  on  the  5th  September,  1905, 
to  one  Fernholm.  The  Crown  grant  contained  a reservation  in 
the  following  language : — 

“ Saving,  excepting  and  reserving,  nevertheless,  unto  us,  our 
heirs  and  successors,  all  ores,  mines  or  minerals,  which  are  or 
shall  hereafter  be  found  on  or  under,  and  the  free  use,  passage 
and  enjoyment  of,  in,  over  and  upon  all  navigable  waters  which 
shall  or  may  hereafter  be  found  on  or  under,  or  be  flowing 
through  or  upon  any  part  of  the  said  parcels  or  tracts  of  land 
hereby  granted  as  aforesaid,  and  reserving  also  right  of  access 
to  the  shores  of  all  rivers,  streams,  and  lakes  for  all  vessels,  boats, 


1927, 
Re  Cox. 


184 


ONTARIO  LAW  REPORTS. 


Grant,  J. 

1927. 
He  Cox. 


[vol. 


and  persons,  together  with  the  right  to  use  so  much  of  the  banks 
thereof,  not  exceeding  one  chain  in  depth  from  the  water’s  edge, 
as  may  be  necessary  for  fishery  purposes.” 

In  November,  1905,  Fernholm  transferred  a portion  of  the 
said  lands,  including  the  lot  now  in  question,  to  one  McBean, 
who  on  the  following  day  transferred  the  same  to  Argentite 
Town- Sites  Ltd. 

By  an  Act  of  the  Legislature  of  the  Province  of  Ontario,  in- 
tituled “An  Act  to  amend  the  Public  Lands  Act,”  which  came 
into  force  on  the  14th  April,  1908,  8 Edw.  VII.  ch.  16,  it  was 
enacted,  in  sec.  2,  subsec.  3,  as  follows : — 

“(3)  All  reservations  of  mines,  ores  or  minerals  expressed 
or  implied  in  any  patent  heretofore  issued  for  lands  sold  or 
granted  under  this  Act,  where  such  mines,  ores,  or  minerals  are 
the  property  of  the  Crown  and  have  not  been  staked  out,  recorded, 
leased  or  granted  under  the  Mining  Act  of  Ontario,  or  any 
statute  or  regulation  previously  in  force,  are  hereby  rescinded 
and  made  void,  and  all  mines,  ores  or  minerals  in  such  lands 
shall  be  deemed  to  have  passed  with  the  said  lands  to  the  subse- 
quent and  present  owners  thereof.” 

On  or  about  the  1st  June,  1918,  Argentite  Town-Sites  Ltd. 
transferred  the  said  lot  to  one  Felix  Parent,  and  the  transfer  con- 
tained the  following  reservation  or  exception : — 

“Excepting  the  reservations  and  exceptions  contained  in  the 
original  patent  from  the  Crown,  namely : all  ores,  mines  and 
minerals  which  are  or  shall  hereafter  be  found  on  or  under  the 
said  lands.” 

Subsequently  the  trustee  of  Argentite  Town-Sites  Ltd.  pur- 
ported to  transfer  to  the  applicant  Thomas  Ormsby  Cox  the 
ores,  mines,  and  minerals  which  are  or  shall  hereafter  be  found 
on  or  under  the  said  lands,  and  Cox  has  made  application  to 
be  recorded  as  the  owner  thereof,  as  already  mentioned.  Upon 
such  application  Cox  has  furnished  all  that  is  required  by  the 
Local  Master  of  Titles,  but  his  application  for  registration  as 
owner  of  the  mines  and  minerals  has  been  refused,  upon  the 
ground  stated  by  the  Local  Master  under  date  of  the  22nd 
August,  1927.  That  ground  in  the  words  of  the  Master  is  as 
follows : — 

“I  am  of  the  opinion  that  the  effect  of  legislation  passed 
subsequent  to  the  granting  of  the  original  patent  to  Andrew 
Fernholm,  which  reserved  the  mines  and  minerals,  would  appear 
to  make  this  reservation  in  the  patent  void;  and,  as  the  wording 
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of  the  reservation  in  the  transfers  made  subsequent  to  the  patent 
and  subsequent  to  the  14th  April,  1908,  contained  a reservation 
similar  to  that  contained  in  the  original  patent,  not  appearing 
to  me  to  be  an  independent  reservation  to  the  transferor,  the 
effect  would  appear  to  be  that  there  has  been  no  reservation  at 
all  in  the  transfers,  and  that  the  present  registered  owner  of  this 
lot  is  the  party  entitled  to  be  entered  as  owner  of  the  mines  and 
minerals.” 

As  above  indicated,  the  Local  Master  is  of  opinion  that  Parent, 
under  and  by  virtue  of  the  transfer  made  to  him^  became  the 
owner  of  the  ores,  mines,  and  minerals. 

Notice  was  given  to  Parent  of  this  appeal,  and  an  oppor- 
tunity was  afforded  to  him  to  appear  thereon  or  to  be  represented 
by  counsel  and  to  support  his  claim  to  the  ores,  mines,  and 
minerals,  if  he  makes  or  puts  forward  any  such  claim.  Parent 
neither  appeared  personally  nor  was  he  represented  before  me  by 
counsel. 

The  effect  of  the  statutory  enactment  which  came  into  force 
on  the  14th  April,  1908,  was  stated  judicially  in  Austin  v.  Riley 
(1911),  23  0.  L.  R.  593.  It  was  there  decided  by  a Divisional 
Court  that  the  said  enactment  operates, . not  as  a present  con- 
veyance or  release  of  the  mineral  rights  to  the  person  who  has 
acquired  the  title  conferred  by  the  patent,  but  as  a withdrawal 
ab  initio  of  the  reservation,  and  confirmation  of  the  title  of  the 
original  patentee  and  of  all  persons  claiming  under  him,  as  if 
no  such  reservation  had  been  made.  In  that  case  the  present  owner 
of  the  property  contended  that  the  statute  was  in  effect  a con- 
veyance to  him,  but  the  court  held  otherwise. 

It  is  to  be  noted  that  Argentite  Town-Sites  Ltd.  was  the 
owner  of  the  lot  in  question  at  the  time  when  the  statutory  enact- 
ment of  1908  came  into  force,  and  it  is  common  ground  that 
thereby  Argentite  Town-Sites  Ltd.  received  the  benefit  conferred 
by  the  statutory  enactment,  by  virtue  of  the  intervening  transfers 
in  the  chain  of  title. 

The  Local  Master  takes  the  view  that  the  exception  or  reser- 
vation in  the  transfer  by  Argentite  Town-Sites  Ltd.  to  Parent 
has  no  effect,  that  Parent  by  such  transfer  became  the  owner  of 
the  ores,  mines,  and  minerals,  and  that  by  the  subsequent  transfer 
purporting  to  convey  to  the  applicant  Cox  the  ores,  mines,  and 
minerals,  the  trustee  of  Argentite  Town-Sites  Ltd.  having  noth- 
ing left  which  it  could  convey,  in  effect  conveyed  nothing  to  Cox. 
The  neat  question  therefore  is,  what  is  the  effect  of  the  excep- 
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tion  or  reservation  expressed  in  the  transfer  to  Parent?  It  is 
to  be  noted  that  the  statutory  enactment  of  1908,  cancelling  the 
reservation  or  exception  of  mines  and  minerals  contained  in  the 
original  'Crown  grant,  had  been  in  force,  and  Argentite  Town- 
Sites,  Ltd.  had  been  entitled  thereunder  to  the  ores,  mines,  and 
minerals,  for  the  space  of  about  ten  years  prior  to  and  at  the 
time  when  the  transfer  to  Parent  was  made,  wherein  this  express 
exception  was  set  forth. 

While  it  is  unquestioned  law  that  an  exception  is  to  be  con- 
strued strictly,  and  also,  if  indefinite  or  vague,  against  the 
grantor,  yet  it  is  equally  well  settled  law  that  all  parts  of  a docu- 
ment are  to  be  given  effect  and  a reasonable  and  sensible  con- 
struction according  to  the  usual  meaning  of  the  words,  if  capable 
thereof. 

If  the  view  entertained  by  the  Local  Master  is  to  be  sup- 
ported, we  have  then  a conveyance  containing  in  explicit  lan- 
guage a mere  repetition  of  an  exception  or  reservation  given  or 
made  in  the  original  patent  from  the  Crown,  which  exception  or 
reservation  had  not  been  in  existence  for  ten  years.  It  seems  to 
me  that,  if  the  language  used  is  capable  of  some  other  reasonable 
or  sensible  interpretation,  it  is  not  to  be  presumed  that  the 
sentence  in  question  was  inserted  in  the  transfer  for  no  purpose 
at  all  and  without  any  sensible  meaning. 

Had  the  disputed  sentence  ended  with  the  word  "Crown,”  the 
solution  of  the  problem  might  have  been  more  difficult,  but,  in 
my  opinion  what  follows,  commencing  with  the  word  "namely,” 
makes  clear  the  intention  and  the  effect  of  the  whole  sentence. 

It  is  stated  in  Jarman  on  Wills  and  also  in  Stroud's  Judicial 
Dictionary  that  the  word  "namely”  imports  interpretation,  i.e  , 
indicates  what  is  included  in  the  previous  term.  This  meaning 
or  interpretation  was  cited  with  approval  in  Re  Buncombe  (1902), 
3 0.  L.  R.  510,  at  p.  513. 

The  new  Standard  Dictionary  gives  the  word  "namely”  the 
following  meanings:  "that  is  to  say,”  "to  wit”  "to  state  more 
particularly;”  also  "especially” — "expressly.” 

In  Murray’s  English  Dictionary  several  of  the  same  meanings 
are  given. 

The  Imperial  Dictionary  gives  "to  mention  by  name” — "par- 
ticularly.” 

The  meaning  which  I take  out  of  the  sentence  in  question  is, 
that  the  grantor  was  thereby  excepting  and  reserving  "all  ores, 
mines,  and  minerals  which  are  or  shall  hereafter  be  found  on 
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or  under  the  said  lands;’’  and  that  the  reference  which  is  made  in 
the  words  “contained  in  the  original  patent  from  the  Crown/7 
in  the  light  of  the  context^  is  merely  in  effect  a statement  that 
such  reservations  and  exceptions  were  mentioned  in  the  original 
patent,  but  was  not  intended  to  give  the  whole  sentence  any  such 
restrictive  meaning  as  that  the  exception  was  only  to  take  effect 
if  the  exception  in  the  original  patent  was  still  in  force.  It  seems 
to  me  that  the  latter  part  of  the  sentence  preceded  by  the  word 
“namely77  is  “stating  more  particularly’7  what  was  intended  by 
the  grantor  to  be  excepted  from  the  operation  of  his  transfer. 

As  Parent  took  no  part  in  these  proceedings  and  has  made  no 
effort  to  support  the  position  taken  by  the  Local  Master,  no  costs 
can  be  given  against  him. 

Under  the  circumstances,  even  if  empowered  so  to  do,  I would 
not  be  disposed  to  give  any  costs  to  the  applicant,  for  the  reason 
that  the  question  is  one  of  some  difficulty,  and  it  does  not  appear 
to  me  to  be  a proper  case  for  awarding  any  costs. 

In  my  opinion,  the  Master  having  certified  that  the  applicant 
has  satisfied  all  other  requirements,  Cox  is  entitled  to  be  regis- 
tered as  the  owner  of  “all  ores,  mines,  and  minerals  which  are  or 
shall  hereafter  he  found  on  or  under  the  said  lands.77 
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Re  Casa  Loma. 
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Sept.  30. 

Municipal  Corporations — By-law  of  City  Council  Restricting  Buildings 
on  Certain  Streets  to  Private  Residences — Subsequent  By-law  Re- 
moving Restrictions  so  as  to  Permit  of  a Residence  being  Used 
as  an  Hotel — Consolidated  Municipal  Act,  1922,  sec.  399a. — Approval 
of  By-law  by  Ontario  Railway  and  Municipal  Board — Application 
for  Leave  to  Appeal — Ontario  Railway  and  Municipal  Board  Act, 
sec.  48: — Grounds  of  Appeal — Notice — Question  of  Jurisdiction  or 
Law — Change  in  Circumstances. 


By  sec.  48  (1)  of  the  Ontario  Railway  and  Municipal  Board  Act,  R.S.O. 
1914,  ch.  186,  an  appeal  lies  from  the  Board  to  a Divisional  Court 
“upon  a question  of  jurisdiction  or  upon  any  question  of  law,  but 
such  appeal  shall  not  lie  unless  leave  to  appeal  is  obtained  from  the 
Court  . . . after  notice  to  the  opposite  party  stating  the  grounds  of 
appeal.” 

Upon  an  application,  by  owners  of  property  fronting  on  a certain  street 
in  a city,  for  leave  to  appeal  from  an  order  of  the  Board  approving 
a by-law  passed  by  the  city  council  enacting  that  the  provisions  of 
a former  by-law  prohibiting  the  erection  or  use  for  any  other  pur- 
pose than  that  of  detached  private  residences  of  buildings  fronting 
on  certain  streets  and  parts  of  streets,  including  the  street  referred 
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to,  shall  not  apply  to  prevent  the  use  as  a hotel  of  a large  building 
originally  intended  for  a gentleman’s  residence,  facing  the  street 
mentioned,  it  was  held  (Latchford,  C.J.,  and  Masten,  J.A.,  dissent- 
ing), that  none  of  the  grounds  stated  in  the  notice  of  appeal  raised 
a question  of  jurisdiction  or  of  law;  and  the  motion  was  refused. 

The  Board,  exercising  the  special  jurisdiction  conferred  by  sec.  399a. 
of  the  Consolidated  Municipal  Act,  1922,  of  approving  a by-law 
passed  by  the  city  council,  discharged  the  duty  imposed  upon  it  by 
that  section,  and  found  that  the  by-law  was  “proper  and  expedient” 
in  view  of  the  requirements  of  subsec.  2 (b)  (i),  (ii),  and  (iii). 
The  weight  and  effect  to  be  given  to  the  various  matters  the  Board 
is  to  consider  are  not  questions  of  law,  but  go  to  the  sound  exercise 
of  the  discretionary  power  given  to  the  Board. 

Per  Riddell,  J.A.  : — The  approval  of  the  Board  does  not  validate  an 
invalid  by-law  of  the  municipality. 

The  Court  has  no  power  to  grant  leave  to  appeal  without  stating  the 
grounds  of  appeal;  nor  can  the  Court  go  beyond  the  actual  grounds 
of  appeal  stated  in  the  notice. 

Per  Middleton,  J.A.  : — The  decision  of  the  Court  as  to  whether  a ques- 
tion of  jurisdiction  or  of  law  arises,  given  on  the  motion  for  leave 
to  appeal,  is  final  and  cannot  be  reconsidered  upon  the  argument  of 
the  appeal;  Re  Bloor  Street  Widening  (1926),  58  O.L.R.  511. 

Per  Orde,  J.A.  : — -A  question  of  law  would  have  arisen  if  the  approval 
of  the  Board  had  been  based  upon  the  view  that  the  situation  with 
regard  to  the  large  residence  referred  to  might  alone  constitute  n 
sufficient  change  to  come  within  clause  (ii)  of  subsec.  2 (b);  but 
other  changes  weighed  with  the  Board  in  arriving  at  its  decision; 
and  so  the  question  was  merely  one  of  weight  and  not  of  principle. 

Per  Latchford,  C.J.  : — The  Board  considered  no  other  change  than 
that  in  the  large  residence  referred  to,  and  therefore  did  not  comply 
with  the  statute.  Whether  that  change  was  a sufficient  ground  for 
approving  the  by-law  was  a question  of  law;  and  the  notice  was 
sufficiently  wide  to  comply  with  the  requirement  that  the  grounds 
of  the  application  must  be  stated. 

Per  Miasten,  J.A.  : — On  the  application  for  leave,  the  only  question 
to  be  considered  is,  whether  the  applicant  presents  an  arguable  case 
—one  that  is  not  frivolous.  The  arguable  case  to  be  finally  deter- 
mined on  a full  hearing  may  well  be  as  to  whether  or  not  a ques- 
tion of  law  really  arises  on  the  appeal.  General  leave  to  appeal 
should  be  granted,  reserving  (in  view  of  Re  Bloor  Street  Widening, 
supra)  the  final  determination  of  the  question  whether  a question  of 
law  arises. 


Motion  by  owners  of  property  in  Austin  terrace,  in  the  city 
of  Toronto,  for  leave  to  appeal  from  an  order  of  the  Ontario 
Railway  and  Municipal  Board  of  the  12th  July,  1927. 


September  16.  The  motion  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

J.  R.  L.  Starr , K.C.,  and  J.  R.  Robinson,  for  the  applicants. 
II.  II.  Johnston,  for  the  Corporation  of  the  City  of  Toronto. 
W.  N.  Tilley,  K.C.,  and  A.  Russell  Nesbitt,  for  W.  F.  Sparling. 
C.  V.  Farmer,  for  Sir  Henry  Pellatt. 

The  facts  and  arguments  are  stated  in  the  judgments. 


LXI.] 


ONTARIO  LAW  REPORTS. 


189 


September  30.  Riddell.,  J.A. : — -In  1922,  the  Council  of  the 
City  of  Toronto  passed  a by-law  forbidding  any  person  “to  use 
the  land  fronting  or  abutting  on  either  side  of”  certain  parts  of 
named  avenues  “or  erect  or  use  any  buildings  on  the  said  land 
for  any  other  purpose  than  that  of  a detached  private  residence.” 
This  came  into  operation  on  the  approval  of  the  Ontario  Rail- 
way and  Municipal  Board. 

A very  large  building,  Casa  Loma,  the  private  residence  of 
Sir  Henry  Pellatt,  was  upon  part  of  the  land  described  in  the 
by-law. 

The  owner  gave  up  his  residence  in  this  building,  and  by 
reason  of  its  becoming  vacant  somewhat  serious  and  disagree- 
able consequences  followed.  To  use  the  language  of  the  Ontario 
Railway  and  Municipal  Board  which  is  concurred  in  by  all  con- 
cerned : “By  reason  of  the  neglected  and  unprotected  condition 
of  Casa  Loma,  undesirable  characters  were  being  attracted  to 
the  district,  some  for  the  purpose  of  theft  and  others  for  pur- 
poses most  objectionable  to  the  residents  of  the  locality/*  In  con- 
sequence, by  common  consent,  a by-law  was  passed  on  the  29th 
November,  1926,  No.  11038,  which  permitted  the  conversion  of 
Casa  Loma  into  an  apartment-house,  and  by-law  9411  was 
modified  accordingly. 
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It  is  the  common  case  that  Casa  Loma  was  changed  into  an 
apartment-house  and  conducted  as  such  in  consequence  of  this 
by-law  No.  11038. 

On  the  16th  May,  1927,  a by-law,  No.  11248,  was  passed, 
which  enacted  that  the  provisions  of  by-law  No.  9411  “shall  not 
apply  to  prevent  the  use  as  a hotel  ...  of  . . . Casa 

Loma  and  any  extension  or  additions  to  same.  . . .” 

Upon  the  Ontario  Railway  and  Municipal  Board  being  ap- 
plied to,  that  Board,  on  the  11th  July,  1927,  approved  that  by- 
law after  hearing  considerable  evidence  (as  we  are  informed  by 
all  parties). 

Notice  of  an  application  for  leave,  to  appeal  to  the  Appellate 
Division  was  served  by  one  interested,  and  the  matter  was  argued 
with  great  earnestness  and  ability. 

The  application  is  under  the  Ontario  Railway  and  Municipal 
Board  Act,  R.S.O.  1914,  ch.  186,  sec.  48;  and  our  power  is,  by 
the  statute,  sec.  48(1),  expressly  limited  so  that  we  can  grant 
such  leave  only  “after  notice  to  the  opposite  party  stating  the 
grounds  of  appeal.” 

It  seems  necessary  in  considering  the  motion  to  have  regard 
to  the  grounds  of  appeal  stated  in  the  notice,  as  well  as  to  the 


190 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1927. 

Re  Casa 
Loma. 

Riddell,  J.A. 


[ VOL. 


provision  that  an  appeal  lies  only  “upon  a question  of  jurisdic- 
tion or  upon  any  question  of  law”  (sec.  48  (1)  ). 

In  this  view  I set  out  the  grounds  stated  in  the  notices — 
there  was  a supplementary  notice. 

In  the  original  notice  the  grounds  are  stated  thus : — 

“On  the  following  amongst  other  grounds: — 

“1.  The  Board  erred  in  construing  para,  (b)  of  subsec.  2 
of  sec.  399a.  of  the  Consolidated  Municipal  Act,  1922,  as  enabling 
the  Board  to  approve  the  by-law  No.  11246  by  reason  of  an  al- 
leged change  in  the  Casa  Loma  property  itself,  it  having  become 
vacant  and  fallen  into  disrepair. 

“2.  The  Board  erred  in  construing  by-law  number  9411  as 
affecting  an  area,  rather  than  a number  of  highways  or  parts  of 
highways,  and  the  Board  therefore  erred  in  admitting  evidence 
of  changes  in  the  use  or  occupancy  of  highways  other  than  Austin 
terrace. 

“3.  The  Board  erred  in  holding  that  any  evidence  had  been 
submitted  to  it  as  to  the  votes  in  the  municipal  property  com- 
mittee, board  of  control,  and  council. 

“4.  The  Board  erred  in  construing  the  words  “community 
as  a whole”  in  clause  (iii)  of  para,  (b)  of  subsec.  2 of  said  section 
399a.  to  mean  the  City  of  Toronto. 

“5.  There  was  no  evidence  on  which  the  Board  could  find 
that  Casa  Loma  could  no  longer  be  maintained  as  a private 
residence. 

“6.  The  amending  by-law  is  manifestly  unjust,  discrimin- 
atory, capricious,  inequitable,  and  partial  in  its  operation,  being 
passed  in  the  interests  of  an  individual  and  not  in  the  interests 
of  the  owners  of  land  in  the  district  affected  and  of  the  community 
as  a whole. 

“7.  The  Board  erred  in  acceding  to  the  request  of  counsel 
for  Mr.  Sparling  to  conclude  the  hearing  of  evidence  on  the  second 
day  of  the  hearing  while  those  opposing  the  application  still  had 
other  witnesses  to  call,  and  the  Board  further  erred  in  refusing 
to  admit  in  evidence  a petition  to  the  Corporation  of  the  City  of 
Toronto,  largely  signed  by  property-owners  in  the  district,  op- 
posing the  conversion  of  the  Casa  Loma  property. 

“8.  Upon  other  grounds  appearing  in  the  evidence  and  other 
proceedings  before  said  Board  and  in  the  opinion  of  the  said 
Board  delivered  on  the  12th  July,  4927. 

“And  further  take  notice  that  in  support  of  the  said  applica- 
tion will  be  read  the  evidence  taken  before  the  Board  and  the 
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exhibits  filed  with  the  said  Board  and  such  further  and  other 
material  as  counsel  may  advise. 

“Dated  the  10th  day  of  August,  1927.” 

The  supplementary  notice,  dated  the  14th  September,  1927, 
reads : — 

“Take  notice  that,  in  addition  to  the  grounds  set  out  in  the 
notice  of  appeal  herein,  dated  the  10th  August,  1927,  the  ap- 
plicant will  submit  to  the  Court  that  the  authority  of  a muni- 
cipality under  R.S.O.  1914,  ch.  192,  sec.  410,  only  applies  to 
apartments  or  tenements  and  not  to  hotels;  and,  second,  that 
the  erection  under  the  same  statute  only  applies  to  a new  build- 
ing and  not  to  the  alteration  of  an  old  building  for  the  purpose 
of  a hotel  or  even  of  an  apartment.” 

In  view  of  the  express  terms  of  the  statute,  we  cannot  con- 
sider “other  grounds”  but  only  those  which  are  stated:  it  should, 
however,  be  said  that  no  other  grounds  than  those  stated  were 
suggested  before  us,  nor  were  we  asked  to  amend  the  notices. 

Although  it  was  suggested  that  the  argument  should  wait  until 
the  evidence  was  procured,  the  parties  would  not  agree,  and  the 
motion  was  pressed  without  the  evidence.  Of  course,  not  having 
the  evidence  we  cannot  refer  to  it,  nor  can  we  know  anything  of 
the  evidence  except  from  the  reasons  for  judgment  of  the  Board 
or  from  statements  of  counsel  to  which  all  agree — it  is  quite  im- 
possible for  us  to  decide  which,  if  any,  counsel  states  the  fact 
accurately  unless  they  agree. 

We  may  eliminate  some  of  the  grounds  of  appeal  without 
much  difficulty.  The  supplementary  notice  alleges  grounds  for 
disputing  the  power  of  the  municipality  to  pass  the  by-law  in 
question.  But,  as  was  pointed  out  on  the  argument,  the  approval 
of  the  Board  does  not  validate  an  invalid  by-law  of  the  munici- 
pality. If  the  by-law  is  thought  to  be  invalid,  the  proper  course 
is  to  move  to  quash  it. 

The  invalidity  in  law  of  the  by-law  is  not  a ground  in  law 
for  attacking  the  approval  of  the  Board. 

In  the  original  notice  of  motion,  ground  No.  8 must  be  dis- 
regarded, for  reasons  already  given ; there  is  no  evidence  before 
us  of  the  alleged  facts  in  No.  7;  we  cannot  pass  on  No.  5,  for 
the  same  reason;  No.  4 is  said  not  to  be  accurately  worded,  but 
no  application  was  made  to  amend  it,  and  we  must  deal  with  it 
as  it  stands — and  there  is  no  evidence  upon  which  we  can  act; 
No.  6 comes  under  the  rules  governing  the  supplementary  notice. 

This  leaves  Nos.  1,  2,  and  4. 

As  to  these  it  is  the  duty  of  the  Board  to  act  in  view  of: — 
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“(i)  The  purpose  for  which  the  original  by-law  was  passed 
and  the  nature  and  class  of  occupancy  and  use  of  the  land  within 
the  area  or  abutting  on  the  highway  at  the  time  the  by-law  was 
passed ; 

“(ii)  Any  change  which  may  since  have  taken  place  affecting 
its  suitability  for  such  occupancy  or  use;  and 

“(iii)  The  desirability  of  the  proposed  repeal  or  amendment 
in  the  interests  of  the  owners  of  the  land  in  the  district  affected 
and  of  the  community  as  a whole.”  The  Consolidated  Municipal 
Act,  1922,  12  & 13  Geo.  V.  eh.  72,  sec.  399a.(,2)  (b)  (i),  (ii), 
(iii). 

Had  the  Board  acted  only  on  the  effect  of  any  change  in 
Casa  Loma  itself,  it  would  have  been  wrong;  but  it  was  its  duty 
to  consider  any  change  in  Casa  Loma  since  the  original  by-law 
was  passed  as  bearing  upon  the  interests  of  the  owners  of  the 
land  in  the  district  affected;  and  that  is  what  the  Board  has  done. 

As  to  No.  2,  the  argument  was  pressed  with  much  ingenuity 
that  a mistake  was  made  by  the  Board  in  construing  by-law  No. 
9411 — and  no  doubt  the  Board  does  use  the  terminology  “the 
whole  district  covered  by  by-law  No.  9411,”  “the  district  covered 
by  the  by-law,”  “the  district  affected.” 

The  terminology  “area”  is  not  used — I am  far  from  suggest- 
ing that  it  would  make  any  difference  if  it  was. 

The  argument  is  that  because  the  property  affected  is  described 
as  “fronting  or  abutting  on”  certain  streets,  avenues,  roads, 
crescents  and  terraces,  consequently  there  cannot  be  said  to  be 
a “district  affected”  within  the  meaning  of  sec.  48  (2)  (b)  (iii). 

But  this  is  without  foundation  in  law,  as  will  appear  from 
even  a casual  examination  of  the  statute. 

Section  399a.  (1)  provides  for  the  prohibition  of  the  use  of 
land  or  the  erection  of  buildings  for  any  purpose  other  than  for 
detached  private  residences,  (1)  within  any  defined  area  or 
areas,  or  (2)  abutting  on  any  defined  highway  or  part  of  a 
highway. 

That  is,  the  territory  affected  may  be  stated  either  by  refer- 
ence to  (1)  boundaries  or  (2)  highways.  In  either  case  there  is 
a “district  affected.” 

Section  3(99a.  (2)  (b)  prevents  the  effective- repeal  of  such  a 
by-law  without  the  approval  of  the  Board : and  the  Board  must, 
clause  ( b ) (iii),  consider  the  interests  of  the  owners  of  the  land 
in  the  “district  affected,”  whether  the  district  is  defined  in  one 
way  or  the  other. 
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It  may  be  noted  that,  as  has  been  said,  the  Board  consistently  App.  Div. 
employs  the  terminology  “district,”  “district  affected,”  when  1927. 
speaking  of  the  territory.  ReTcasa 

As  to  No.  4,  no  doubt  the  Board  considered  the  words  of  the  Loma. 
statute,  sec.  399 a.  (2)  (&)  (iii),  “community  as  a whole,”  as  Riddell,  J.A. 
connoting  a constituency  more  extensive  than  the  owners  of 
land  in  the  district ; but  that  they  were  bound  to  do — the  in- 
terests of  two  classes  (not,  of  course,  necessarily  exclusive)  are  to 
be  considered,  those  (1)  “of  the  owners  of  the  land  in  the  dis- 
trict affected  and  (2)  of  the  community  as  a whole.” 

The  people  of  Toronto  have  certainly  an  interest — and  that 
a pecuniary  interest — in  having  Casa  Loma  a hotel  as  a going 
concern  and  paying  an  increased  amount  of  taxes  rather  than  an 
empty  hull  cumbering  the  ground  and  of  much  less  assessable 
value.  It  is  unnecessary  to  speak  of  the  effect  on  the  value  of  land 
in  the  vicinity,  but  not  in  the  district  affected. 

There  is  no  evidence  that  the  Board  gave  either  two  narrow 
or  too  broad  an  interpretation  to  the  words  of  the  statute. 

As  there  appears  no  reason  to  suspect  the  bona  fides  of  this 
motion,  or  to  think  it  a mere  gesture  for  the  purpose  of  delay 
or  annoyance,  it  would  seem  proper  to  draw  attention  to  some 
matters  that  have  been  overlooked. 

The  sovereign  people,  through  their  representatives,  have 
created  the  Court  and  the  Board  as  well  as  the  Municipal  Council 
— and  have  defined  the  rights  and  duties  of  each. 

Local  government  is  entrusted  to  the  Municipal  Council, 
which  passes  such  by-laws  as  it  thinks  proper ; if  these  are  illegal, 
they  may  be  set  aside  by  the  Court  in  a proceeding  also  defined 
by  the  Legislature;  certain  kinds  of  by-laws  must,  to  become 
effective,  receive  the  approval  of  the  Board : the  Board  must  be 
satisfied  that  the  by-law  is  proper  and  expedient,  and  in  arriving 
at  a conclusion  must  keep  in  view  certain  matters  expressly  stated 
in  the  statute.  The  Court  has,  in  general,  no  more  right  to  say 

to  the  Board  whether  it  should  be  so  satisfied  than  it  has  to  say 

to  the  Legislature  what  legislation  to  pass — it  is  to  be  “shewn 

to  the  satisfaction  of  the  Board,”  not  to  the  satisfaction  of  the 

Court,  that  “it  is  proper  and  expedient.” 

There  are  two  cases,  however,  in  which  the  Court’s  assistance 
can  be  invoked  by  way  of  appeal  from  the  Board,  viz.,  (1)  upon 
a question  of  jurisdiction  and  (2)  upon  a question  of  law. 

The  Legislature  has  not  seen  fit  to  allow  an  appeal  to  be 
taken  in  every  case  in  which  it  is  alleged  that  the  Board  has 
erred  in  either  jurisdiction  or  law — the  leave  of  the  Court  must 
13 — 61  O.L.R. 
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be  first  obtained,  and  that  leave  cannot  be  obtained  until  a notice 
has  been  served  “stating  the  grounds  of  appeal.”  The  Court  has  no 
more  power  to  grant  leave  to  appeal  without  such  notice  than  it 
would  to  order  a man  to  be  hanged  without  an  indictment  and 
trial.  Nor  can  the  Court  go  beyond  the  actual  grounds  of  appeal 
stated  in  the  notice.  It  is  an  old  saying  that  a statute  is  a Tyrant. 
However  that  may  be,  it  is  elementary  that  no  Court  can  depart 
from  the  exact  terms  of  a statute. 

It  must  be  made  to  appear  that  the  grounds  stated  or  some 
or  one  of  them  exist  or  exists  in  fact — proved  either  by  the  notes 
of  evidence,  the  reasons  for  judgment  or  judgment  of  the  Board, 
or  affidavit  or  admissions  before  us.  We  cannot  launch  out  into 
conjecture  or  give  effect  to  mere  assertion  by  one  party  not  con- 
curred in  by  the  other,  but  must  act  on  evidence. 

I can  find  no  reason  for  saying  that  any  of  the  grounds  stated 
in  the. notice  raised  any  arguable  question  as  to  jurisdiction  or  law, 
and  would  dismiss  the  motion  with  costs. 


Middleton,  J.A. : — The  motion  before  us  is  under  sec.  48  of 
the  Ontario  Railway  and  Municipal  Board  Act,  R.  S.  0.  1914, 
ch.  186,  which  gives  the  right  of  appeal  from  the  decision  of  the 
Board  “upon  a question  of  jurisdiction  or  upon  any  question  of 
law”  if  leave  is  obtained  from  this  Court. 

Before  we  can  grant  leave  we  must  determine  whether  the 
question  which  it  is  sought  to  argue  upon  the  appeal  falls  within 
the  statutory  category  and  is  a “question  of  jurisdiction”  or  “a 
question  of  law,”  and  our  decision  upon  the  question  is  final 
and  cannot  be  reconsidered  upon  the  argument  of  the  appeal : 
Re  Bloor  Street  Widening  (1926),  58  O.L.R.  511. 

The  Railway  Board  was  exercising  the  special  jurisdiction 
conferred  by  sec.  399a.  of  the  Consolidated  Municipal  Act,  1922, 
of  approving  a by-law  passed  by  the  Municipal  Council  of  the 
City  of  Toronto  under  the  same  section,  amending  an  earlier  by- 
law. To  obtain  the  approval  of  the  Board  it  must  be  “shewn 
to  the  satisfaction  of  the  Board”  that  the  amending  by-law  is 
“proper  and  expedient  in  view  of:  (i)  the  purpose  for  which  the 
original  by-law  was  passed  and  the  nature  and  class  of  occupancy 
and  use  of  the  land  within  the  area  or  abutting  on  the  highway 
at  the  time  the  by-law  was  passed;  (ii)  any  change  which  may 
have  taken  place  affecting  its  suitability  for  such  occupancy  or 
use;  and  (iii)  the  desirability  of  the  proposed  repeal  or  amend- 
ment in  the  interests  of  the  owners  of  the  land  in  the  district 
affected  and  of  the  community  as  a whole.” 
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The  by-law  which  was  approved  by  the  Board  was  a by-law 
passed  on  the  16th  May,  1927,  which  purports  to  permit  the  use 
of  the  building  known  as  “Casa  Loma”  as  an  hotel,  notwith- 
standing the  provisions  of  a number  of  enumerated  by-laws  of 
the  city.  Confirmation  by  the  Board  was  only  necessary  so  far 
as  the  operation  of  an  earlier  by-law,  No.  9411,  passed  in  1922, 
which,  in  accordance  with  the  statute  as  it  then  stood,  prohibited 
within  a defined  area  the  use  of  any  building  “for  any  other 
purpose  than  that  of  a detached  private  residence/’  was  concerned. 
The  building  in  question  had  proved  “impossible”  as  a private 
residence^  and  some  relief  was  granted  when,  in  1926,  the  by-law 
was  amended  so  as  to  permit  its  use  as  an  apartment-house.  This, 
it  is  said,  has  not  entirely  solved  the  problem,  and  the  present 
by-law  permits  its  use  as  an  hotel. 

The  Board  has  discharged  the  duty  imposed  upon  it  and  has 
observed  all  the  provisions  of  the  statute,  and  has  come  to  the 
conclusion  that  the  action  of  the  council  should  be  confirmed. 
Erom  this  leave  to  appeal  is  sought. 

I have  carefully  considered  the  matters  sought  to  be  argued, 
and  cannot  bring  myself  to  believe  that  any  question  of  law  is 
involved.  It  is  admitted  that  there  is  no  question  of  jurisdiction. 

The  Board  has  considered  all  the  matters  which  it  was  their 
duty  to  consider,  and  in  the  view  of  the  Board  the  approval 
sought  is  “proper  and  expedient,”  and  so  has  been  granted. 

The  weight  and  effect  to  be  given  to  the  various  matters  the 
Board  is  to  consider  are  not  questions  of  law  but  go  to  the  sound 
exercise  of  the  discretionary  power  given  to  the  Board.  As  to 
these  its  decision  is  final  and  cannot  be  reviewed  by  the  Courts. 
This  is  the  policy  of  the  Act  and  its  plain  provision. 
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Okde,  J.A. : — I agree  with  the  judgment  of  my  brother  Mid- 
dleton. 

Had  the  judgment  of  the  Board  been  grounded  upon  the  view 
that  the  situation  created  by  the  erection  of  “Casa  Loma”  as  a 
private  dwelling,  and  by  the  subsequent  impracticability  of  its 
use  for  that  purpose,  might  alone  constitute  a sufficient  change 
since  the  passing  of  the  original  restrictive  by-law  under  para, 
(ii)  of  clause  (b)  of  subsec.  2 of  sec.  399a.,  I think  a question 
of  law  would  arise,  namely,  whether  or  not  such  a change  alone 
came  within  the  intention  of  that  paragraph.  But  here  it  is  clear 
that  there  were  other  changes,  slight  though  they  may  possibly 
be,  which  weighed  with  the  Board  in  arriving  at  its  decision.  So 
that  the  question  becomes  merely  one  of  weight  and  not  of  prin- 
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ciple.  The  legislation  clearly  intends  to  exclude  a right  of  appeal 
upon  such  a point. 

I think  leave  to  appeal  must  be  refused. 

Latchfoud,  C.J. : — This  matter  comes  before  the  Court  on 
an  application  made  by  three  of  the  owners  of  premises  in  Austin 
terrace,  in  the  city  of  Toronto,  for  an  order  granting  them  leave 
to  appeal  from  an  order  of  the  Ontario  Railway  and  Municipal 
Board  of  the  12th  July,  1927. 

The  order  in  question  was  made  under  the  powers  conferred 
on  the  Board  by  sec.  399a.  of  the  Consolidated  Municipal  Act, 
1922.  It  approved  by-law  No.  11246  of  the  City  of  Toronto,  being 
a by-law  to  repeal  by-laws  Nos.  6097,  6109,  7658,  7867, 
and  9411,  in  so  far  as  to  prevent  the  use  of  the  property  known 
as  Casa  Loma  as  a hotel. 

By-law  6097,  passed  on  the  12th  June,  1922,  proscribed  the 
future  erection  and  use  of  laundries  and  other  buildings  for  com- 
mercial purposes  in  a district  bounded  by  Davenport  road,  St. 
Clair  avenue,  and  Poplar  Plains  road. 

By-law  6109  ordained  that  no  apartment-house  or  tenement- 
house  or  garage  for  hire  should  be  located  on  a number  of  streets, 
including  Austin  terrace. 

By-law  7658  prohibits  the  location,  erection,  or  use  of  shops 
of  various  kinds  on  certain  highways  and  in  certain  blocks,  in- 
cluding Austin  terrace,  Walmer  road  from  Bloor  street  to  Kendal 
avenue,  and  a block  bounded  by  St.  Clair  avenue,  Poplar  Plains 
road,  Davenport  road,  and  a point  125  feet  east  of  the  east  side 
of  Bathurst  street.  Casa  Loma  and  the  properties  of  the  ap- 
plicants are  within  this  area. 

By-law  7867  prohibits  the  sale  of  goods,  etc.,  upon  the  streets 
and  within  the  limits  mentioned  in  many  by-laws,  including  by- 
law 6097. 

By-law  9411,  passed  on  the  20th  November,  1922,  prohibits 
the  use  of  land  or  the  erection  or  use  of  buildings  for  any  other 
purpose  than  that  of  a detached  private  residence  on  all  lots  on 
Austin  terrace,  from  Spadina  road  to  the  rear  line  of  the  lots 
fronting  on  the  east  side  of  Bathurst  street.  This  by-law  was  to 
take  effect  on  receiving  the  approval  of  the  Ontario  Railway 
and  Municipal  Board,  and  duly  received  such  approval. 

On  the  29th  November,  1926,  a by-law  numbered  11038  was 
passed  by  the  council,  repealing  by-laws  Nos.  6109  and  9411,  in 
so  far  as  they  prevented  the  conversion  into  an  apartment-house 
of  the  building  in  Austin  terrace  known  as  "Casa  Loma.”  This 
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by-law  took  effect  on  receiving,  as  it  did,  the  approval  of  the 
Board  on  a date  not  stated. 

Then,  on  the  16th  May,  19'27,  was  passed  the  by-law  the  ap- 
proval of  which  by  the  Board  is  objected  to  by  the  applicants. 
It  permits  the  use  of  Casa  Loma  as  a hotel  and  public  dance-hall, 
and  the  stable  buildings  as  a garage  for  use  in  connection  with 
the  hotel,  and  purports  to  repeal  all  by-laws  to  the  contrary. 

The  evidence  taken  before  the  Board  is  not  before  the  Court, 
but  certain  of  its  more  important  aspects  appear  in  the  Board’s 
reasons  for  judgment. 

In  the  district  of  large  and  beautiful  private  residences 
covered  by  the  earlier  by-laws,  including  No.  9411,  the  vast  edi- 
fice known  as  Casa  Loma  was  erected  by  Sir  Henry  Pellatt  at 
what  must  have  been  an  enormous  cost — a cost  so  great  that  parts 
of  the  interior  at  least  were  not  completed.  The  cause  for 
abandoning  the  ambitious  project  of  the  builder  is  not  disclosed. 
It  may  have  been  the  exhaustion  of  available  financial  resources. 
The  finished  portions  of  the  building  were  occupied  for  some  time 
by  Sir  Henry — how  long  does  not  appear — and  then  vacated.  “If,” 
says  the  Board,  “Casa  Loma  had  continued  to  be  occupied  by 
Sir  Henry  Pellatt,  or  by  some  other  occupant  who  could  keep 
it  as  a private  residence,  the  unanimous  opinion  (inferentially 
the  opinion  of  witnesses  called)  appears  to  be  that  no  change  in 
by-law  No.  9411  would  be  desired.” 

Those  supporting  the  application  considered  “the  establishing 
of  a first-class  apartment-hotel  to  be  preferred  to  the  condition 
of  Casa  Loma  after  it  had  been  abandoned  as  a private  residence.” 
The  district  covered  by  the  by-law  (No.  9411)  had  to  some  ex- 
tent been  affected  by  the  conversion  of  certain  homes  into  duplex 
or  two-family  houses,  “but  this  in  itself  would  have  little  effect 
on  the  complexion  of  the  district.  The  great  change,  however,” 
continues  the  Board,  “has  taken  place  in  Casa  Loma  itself : 
erected  as  a private  residence,  it  became  vacant,  and  was  fast 
becoming  a neglected  or  partially  ruined  building  or  castle.  This 
was  creating  in  the  midst  of  a beautiful  district  a condition  both 
objectionable  and  undesirable.  ...  By  reason  of  the  neglected 
and  unprotected  condition  of  Casa  Loma,  undesirable  characters 
were  being  attracted  to  the  district,  some  for  the  purpose  of  theft 
and  others  for  purposes  most  objectionable  to  the  residents  of 
the  locality.” 

Such  was  the  situation  when  by-law  No.  11038  became  law. 
It  repealed  by-laws  Nos.  6109  and  9411  in  so  far  as  they  pre- 
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App.  T>iv.  vented  “the  conversion  of  the  building  in  Austin  terrace  known 
1027 . as  Casa  Loma  into  an  apartment-house.” 

re  casa  However  much  the  residents  in  the  district  covered  by  the  pre- 
Loma-  vious  by-laws  may  have  actually  disliked  the  new  project,  they 

Latchford,  made  no  objection  to  it.  Indeed,  they  are  stated  by  the  Board 
C J*  to  have  unanimously  consented  to  the  change.  Their  consent  did 
not,  of  course,  preclude  them  from  objecting  to  the  passing,  about 
six  months  later,  and  with  the  approval  by  the  Board,  of  a by-law 
permitting  the  conversion  of  the  castle  into  a hotel.  It  appeared 
in  argument  before  this  'Court  that  the  apartment  project  was 
found  to  be  impracticable  or  unprofitable.  Liberty  to  turn  Casa 
Loma  into  a hotel  was  then  obtained  through  by-law  No.  11246, 
approved  as  required  by  the  Consolidated  Municipal  Act. 

I particularly  desire  to  say  nothing  that  would  prejudice,  in 
the  slightest  degree,  the  consideration  of  an  appeal  on  the  merits 
from  the  decision  of  the  Board.  I therefore  avoid  expressing 
more  than  a doubt  which  I entertain  that  the  Board  did  not 
fully  consider  its  duty  in  this  case,  as  prescribed  by  sec.  3*39 a., 
subsec.  2(b) , of  the  Consolidated  Municipal  Act,  especially  paras, 
(i),  (ii),  and  (iii). 

The  purpose  of  the  four  by-laws  amended  by  by-law  No.  11038 
was  to  create  and  preserve  what  the  Board  quite  properly  defines 
as  “a  whole  district  of  high-priced  private  residences.”  In  ad- 
dition to  the  purpose  of  these  by-laws  at  the  several  periods  when 
they  become  effective,  “the  nature  and  class  of  occupancy  and  use 
of  the  land  within  the  area  or  abutting  on  the  highway  at  the 
time  the  by-law  was  passed”  were  to  be  had  in  view:  subsec. 
2(b)  (i).  ' 

“By-law”  is  to  be  read  as  “the  several  by-laws.”  The  land 
within  the  area  does  not,  I think,  mean  the  land  within  a part  of 
the  area,  but  the  land  within  all  the  area  restricted.  . Similarly, 
I take  “highway”  to  mean  all  and  each  of  the  highways  in  the 
district  specified  in  the  by-laws. 

The  duty  of  the  Board,  in  my  opinion,  was  to  consider  the 
nature  and  class  of  occupancy  of  the  whole  restricted  district  and 
of  every  restricted  street  or  highway,  and  not  merely  the  nature 
and  class  of  occupancy  (or  vacancy)  of  part  of  the  whole 
area,  that  is,  of  Casa  Loma  itself,  as  the  Board  appears  to  have 
done. 

When  subsec.  2(b)  (ii)  is  regarded,  the  duty  imposed  upon 
the  Board  was  not  clearly  discharged.  “Its  suitability,”  when 
read  with  subsec.  2(b)  (i),  seems  to  mean  the  suitability  of  the 
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land,  that  is,  all  the  land  within  the  whole  restricted  area  or 
abutting  on  any  restricted  highway. 

Moreover,  1 am  in  doubt  that  apart  from  the  “interests  of 
the  community  as  a whole”' — whatever  that  may  mean — any  in- 
terests but  those  of  Sir  Henry  Pellatt  and  Mr.  Sparling  in  Casa 
Loma  were  had  in  view  when  the  by-law  was  approved.  What 
should  have  been  considered,  according  to  the  statute,  was  the 
interest  of  the  owners  of  the  land — of  each  and  all  of  the  owners 
of  all  the  land  within  the  whole  restricted  district.  That  the 
interests  of  the  “community  as  a whole”  were  considered  is  in- 
sufficient, if  the  interests  of  all  the  owners  of  the  restricted  land 
were  disregarded,  as  may  have  been  the  fact. 

Obviously  it  is  not  any  change  other  than  in  Casa  Loma  it- 
self that  was  in  the  view  of  the  Board. 

The  duplex  houses  are  recognised  as  not  having  caused  any 
material  change  in  the  district  affected  by  the  by-laws  repealed 
in  part  by  the  by-law  now  under  consideration.  De  minimis  non 
curat  lex , for  the  only  change  of  importance  the  owner  or  owners 
of  Casa  Loma  are  responsible.  Further  than  that  they  oppose 
the  granting  of  the  leave  now  asked  for,  the  extent  of  the  interest 
of  Sir  Henry  Pellatt  and  Mr.  Sparling  in  the  castle  is  undis- 
closed. What  is  certain  is  that  one  or  the  other  of  these  gentle- 
men abandoned  Casa  Loma,  allowed  it  to  fall  into  disrepair, 
and  that  they  set  up  that  negligence  in  regard  to  their 
own  property  as  a ground  for  debasing  one  of  the  choicest,  if  not 
the  choicest,  residential  district  in  Toronto,  by  placing  in  the 
midst  of  it  a hotel  and  public  dance-hall,  where  the  inevitably 
noisy  slamming  of  motor-car  doors  by  guests  departing  after 
midnight,  as  often  happens,  to  say  nothing  of  other  necessarily 
objectionable  features  of  the  business  proposed  to  be  carried  on, 
will  materially  interfere  with  the  relative  privacy  and  comfort 
to  which  the  applicants  and  other  residents  of  the  district  have 
been  warranted  to  enjoy  by  a number  of  restrictive  by-laws,  duly 
approved  where  necessary.  It  was  not,  T think,  intended  by  the 
statute  that  the  owner,  by  a change  in  a building  in  a restricted 
area,  resulting  directly  from  his  own  acts  or  omissions,  such  as 
vacating  a valuable  property,  leaving  it  unoccupied  and  unpro- 
tected, so  that  its  ruin  was  natural1  y impending,  should  be  able  to 
base  in  law  his  claim  to  destroy  the  character  of  the  whole  district 
and  necessarily  impair  the  values  of  all  the  land  within  it  by  set- 
ting up  a change  caused  by  his  own  incompetence  or  negligence. 

T am  therefore  of  opinion  that  the  leave  to  appeal  sought 
should  be  granted — costs  in  the  appeal  to  the  successful  party. 
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The  notice  of  application  for  leave — paras.  1 and  2 — seems 
to  me  sufficiently  wide  to  comply  with  the  requirement  that  the 
grounds  of  the  application  must  be  stated. 

In  my  opinion  the  preliminary  objection  to  them  on  that 
ground  fails. 

Hasten,  J.A. I have  had  the  opportunity  of  reading  the 
judgment  of  my  Lord  the  Chief  Justice  and  concur  with  his  views. 

I desire  to  add  only  one  or  two  observations. 

The  statute  under  which  the  present  application  is  brought 
(R.S.O.  1914,  ch.  186,  sec.  48)  provides^  (subsec.  1)  that  “an 
appeal  shall  lie  from  the  Board  to  a Divisional  Court  upon  a 
question  of  jurisdiction  'or  upon  any  question  of  law,  but  such 
appeal  shall  not  lie  unless  leave  to  appeal  is  obtained  from  the 
court  . . . after  notice  to  the  opposite  party  stating  the 
grounds  of  appeal.” 

By  subsec.  8 : “Save  as  provided  in  this  section  and  in  section 
47, 

“(a)  every  decision  or  order  of  the  Board  shall  be  final.” 

By  -subsec.  5 : “The  Supreme  Court  shall  have  power  . . . 
to  make  rules  of  practice  respecting  appeals  under  this  section, 
and  until  such  rules  are  made  the  rules  and  practice  applicable 
to  appeals  from  a Judge  of  the  Supreme  Court  to  a Divisional 
Court  shall  be  applicable  to  appeals  under  this  Act.” 

Having  regard  to  these  and  the  other  provisions  of  the  section, 
I think  that  the  procedure  and  practice,  including  the  jurisdic- 
tion to  extend  time,  to  permit  amendments,  to  grant  the  leave 
asked  for  on  terms  and  with  limitations,  do  not  differ  from  those 
upon  any  other  application  that  comes  before  the  Court.  The 
usual  practice  applies. 

In  the  present  case  I would  grant  the  leave,  expressly  provid- 
ing, if  so  desired,  that  the  granting  of  such  leave  shall  not 
preclude  the  Court  on  the  hearing  of  the  appeal  from  holding 
that  no  question  of  jurisdiction  or  of  law  does,  in  fact,  arise. 

The  reason  why  the  statute  requires  leave  to  appeal  must  be 
to  prevent  expense  and  delay  to  the  parties  by  the  launching  of 
frivolous  appeals;  and,  on  the  motion  for  leave,  the  only  ques- 
tion to  be  considered  is,  whether  the  applicant  presents  for  con- 
sideration an  arguable  case — one  that  is  not  frivolous.  In  my 
view  the  arguable  case  to  be  finally  determined  on  a full  hearing 
may  well  be  as  to  whether  or  not  a question  of  law  really  arises 
on  the  appeal. 

Otherwise  we  make  two  bites  of  a cherry ; and,  if  the  issue 
as  to  whether  a question  of  law  arises  is  finally  determined  on 
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the  motion  for  leave,  and  it  is  also  determined  that  the  order  of 
the  Board  is  so  questionable  that  it  ought  to  be  appealed,  there 
is  very  little  of  the  cherry  left  for  the  second  bite.  The  cart  is 
put  before  the  horse.  Where,  as  in  this  case,  the  preliminary 
motion  for  leave  consumes  three  or  four  hours  of  argument  by 
eminent  counsel — involves  a reservation  of  judgment  by  the 
Court  and  a division  of  opinion  such  as  here  exists — it  can 
scarcely  be  said  that  the  question  presented  for  consideration  is 
not  arguable. 

I am  far  from  saying  that  on  a final  hearing  I might  not 
reach  the  conclusion  that  the  appeal  must  be  dismissed  as  in- 
volving no  question  of  law. 

All  I say  is  that,  notwithstanding  the  extended  argument  to 
which  we  have  listened,  and  notwithstanding  the  cogent  judg- 
ments of  my  brethren,  I am  not.  at  present  satisfied  that  no  ques- 
tion of  law  arises  under  the  applicants’  notice  of  motion. 

It  seems  to  me  that  it  is  in  the  interest,  not  merely  of  the 
applicant  but  of  the  public  generally,  that  municipal  authorities 
and  the  Ontario  Railway  and  Municipal  Board  should  have  the 
benefit  of  a consideration  and  interpretation  by  a Divisional  Court 
of  the  provisions  of  the  Consolidated  Municipal  Act,  sec.  399a., 
and  that  general  leave  to  appeal  should  be  granted,  reserving 
(in  view  of  the  case  of  Re  Bloor  Street  Widening , 58  0.  L.  R. 
511)  the  final  determination  of  whether  a question  of  law  arises. 

Otherwise,  it  seems  to  me  that,  with  regard  to  the  grant  of 
leave  to  appeal,  we  are  fettering  with  unwarrantable  technicali- 
ties the  exercise  of  the  jurisdiction  and  duty  which  the  statute 
imposes  on  a Divisional  Court. 

Motion  dismissed  (Latchford,  C.J.,  and  Masten,  J.A.,  dis~ 
scnting). 


[APPELLATE  DIVISION.] 

Hill  v.  Union  Insurance  Society  of  Canton  Ltd. 

Insurance  ( Marine ) — “ Perils  of  the  Sea ” — Provisions  of  Policy — 
Splitting  of  Sail — “ Established  Practice ” of  Adjusters. 

A ship  was  about  to  moor  in  harbour.  A rope  on  the  mooring  buoy, 
not  in  any  way  part  of  the  ship  or  its  equipment,  parted,  and,  in 
an  endeavour  of  the  crew  to  avoid  more  serious  peril,  the  mainsail 
was  torn:  — 

Held,  that,  the  sail  having  been  torn  not  as  the  result  of  its  deteriora- 
tion from  use,  “wear  ail'd  tear,”  but  as  the  result  of  an  accident,  the 
owners  were  entitled  to  recover  upon  a policy  of  insurance  against 
“perils  of  the  sea.” 
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The  policy  provided  that  the  settlement  of  all  average  losses  and  other 
matters  relating  to  the  insurance  should  be  made  by  the  branch 
office  of  tne  society  in  Toronto  agreeably  to  the  tenor  of  the  policy, 
“and  according  to  the  established  practice  there  in  such  cases:” — 
Held,  upon  the  evidence,  that  no  established  practice  had  been  proved. 


An  action  brought  in  the  County  Court  of  the  County  of  York 
by  the  owners  of  a sailing  yacht,  to  recover,  under  a marine  in- 
surance policy  issued  by  th£  defendants,  the  amount  of  loss 
sustained  by  reason  of  the  mainsail  having  been  split  or  torn. 


May  25.  The  action  was  tried  before  Denton,  Jun.  Co.  C.J., 
without  a jury. 

W.  M.  Macdonald , for  the  plaintiffs. 

II.  C.  Wallcer , for  the  defendants. 


May  26.  Denton,  Jun.  Co.  C.  J. : — -If  I had  been  called  upon 
to  give  judgment  in  this  case  yesterday,  I should  have  given 
judgment  for  the  plaintiffs;  but,  having  had  an  opportunity 
overnight  of  consulting  some  of  the  authorities  cited  by  counsel, 
as  well  as  two  text-books,  I have  come  to  a different  conclusion. 

The  policy  in  question  is  in  form  a very  ancient  one,  as  may 
be  seen  by  a perusal  of  it.  In  some  points  it  is  not  very  intel- 
ligible, and  in  one  or  two  places  it  seems  to  me  to  be  ungram- 
matical. But  under  this  policy  it  is  clear  that  before  the  plain- 
tiffs can  succeed  they  must  shew  that  the  loss  or  damage  sustained 
by  them  was  due  to  perils  of  the  sea. 

What  happened  was  this : The  plaintiffs  own  a sailing  yacht, 
the  “Cara  Mia,”  and  on  the  6th  September,  1926,  they  had  been 
engaged  in  a race  on  the  lake,  had  come  into  Toronto  harbour, 
and  were  trying  to  make  their  moorings  in  front  of  the  Royal 
Canadian  Yacht  Club,  when  the  accident  that  is  the  basis  of  this 
action  happened;  that  is,  the  mainsail  was  split  or  torn.  The 
witnesses  for  the  plaintiffs  are  not  all  agreed  as  to  the  precise 
way  in  which  the  sail  was  torn.  Mr.  Hill,  one  of  the  plaintiffs, 
appears  to  have  seen  more  than  the  others  and  was  able  to  tell 
us  with  more  accuracy,  I think,  just  how  the  tear  occurred.  Evi- 
dence was  given  of  efforts  made  to  make  the  moorings,  but  it 
is  not  necessary  to  go  into  that.  Mr.  Hill  says  that  the  cause  of 
the  tearing  of  the  sail  was  that  one  of  the  battens  got  caught 
cross-wise  in  the  two  lifts  and  started  to  tear.  That  happened 
when  they  were  attempting  to  make  their  moorings. 

It  is  said  there  was  a very  strong  wind  blowing  at  the  time. 
One  of  the  plaintiffs  said  it  was  the  strongest  wind  he  had  ever 
been  out  in.  A witness  from  the  Meteorological  Office,  Mr.  Fox, 


ONTARIO  LAW  REPORTS. 


203 


LXI.] 


IJenton. 


1027. 


Society  of 
Canton 
Ltd. 


lias  sworn  that  at  the  eastern  gap,  on  that  day  and  during  the  ^ C J 
hour  within  which  the  accident  occurred,  the  wind  was  blowing 
at  22  miles  an  hour  to  24  miles  an  hour,  and  that  the  direction 
of  the  wind  was  generally  west  and  northwest.  It  is  difficult  to  Hiil 
see  how  the  wind  which  was  then  westerly  by  northwesterly  could 
have  been  much  stronger  in  front  of  the  Yacht  Club  than  at  the  Insurance 
eastern  gap.  There  was  a strong  breeze,  as  Mr.  Fox  put  it,  but 
I do  not  think  I should  find  on  this  evidence  that  there  was 
anything  like  a hurricane  or  gale  at  that  point.  It  was  a stiff 
breeze  frequently  met  with  and  an  ordinary  accident  of  a sailing 
yacht. 

The  question  of  what  is  a peril  of  the  sea  is  dealt  with  in 
Arnoulcl  on  Marine  Insurance,  10th  ed.,  sec.  812,  which  reads: — 

“Much  difficulty  has  been  felt  in  defining  this  expression” 

(perils  of  the  seas).  “The  words  obviously  embrace  all  kinds  of 
marine  casualties,  such  as  shipwreck,  foundering,  stranding,  etc. ; 
as  also  every  species  of  damage  done  to  the  ship  or  goods  at  sea 
by  the  violent  and  immediate  action  of  the  winds  and  waves,  as 
distinct  from  that  included  in  the  ordinary  wear  and  tear  of  the 
voyage  or  directly  referable  to  the  acts  and  negligence  of  the 
assured  as  its  proximate  cause.  And  the  limitation  suggested  by 
the  word  ‘violent’  which  Arnould  used,  cannot,  in  view  of  later 
authorities,  be  supported.  It  is  enough  that  damage  be  done  by 
the  fortuitous  action  of  the  sea.  For  instance,  where  cargo  was 
damaged  by  the  incursion  of  sea-water  through  a hole  in  a pipe 
gnawed  by  rats,  the  House  of  Lords  held  this  to  be  a loss  by  a 
peril  of  the  seas.  It  is  perhaps  easier  to  arrive  at  a true  under- 
standing of  the  term  by  suggesting  rather  what  it  does'  not  em- 
brace than  what  it  does.  It  is  clear,  for  instance,  that  no  casualty 
can  be  included  which  is  not  due  to  a peril.  Furthermore,  the 
peril  must  be  fof  the  seas.’  There  may  be  a peril  which  is  not  a 
peril  of  the  seas,  and  there  may  be  damage  caused  by  the  sea 
without  any  peril.  These  points  are  well  brought  out  and  illus- 
trated by  Lord  Ilerschell : — T think  it  clear  that  the  term  “perils 
of  the  sea”  does  not  cover  every  accident  or  casualty  which  may 
happen  to  the  subject-matter  of  the  insurance  on  the  sea.  It  must 
be  a peril  “of”  the  sea.  Again,  it  is  well  settled  that  it  is  not  every 
loss  or  damage  of  which  the  sea  is  the  immediate  cause  that  is 
covered  by  these  words.  They  do  not  protect,  for  example,  against 
that  natural  and  inevitable  action  of  the  winds  and  waves  which 
results  in  what  may  be  described  as  wear  and  tear.  There  must 
be  some  casualty,  something  which  could  not  be  foreseen  as  one 
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of  the  necessary  incidents  of  the  adventure/  ” ( The  Xanthe 
(1887),  12  App.  Cas.  503,  at  p.  509). 

Now,  the  plaintiffs  were  sailing  in  their  yacht,  and  they 
were  in  the  act  of  making  their  moorings.  There  was  a strong 
wind  blowing,  and  in  their  endeavour  to  get  their  moorings  the 
mainsail  was  split  or  torn.  There  was  no  hurricane  or  gale,  ac- 
cording to  the  evidence,  but  there  was  a strong  wind.  Under  the 
decisiohs  referred  to  by  Arnould,  it  does  not  seem  to  me  that  I 
can  safely  find  that  the  sail  was  torn  by  what  the  authorities 
describe  as  "perils  of  the  sea.”  It  was  not  a casualty  that  could 
not  be  foreseen  as  one  of  the  necessary  incidents  of  the  adventure. 

The  same  edition  of  Arnould,  sec.  777,  says  : — 

“In  view  of  the  practical  difficulty  in  determining  whether 
the  loss  of  a sail  is,  under  particular  circumstances,  due  to  wear 
and  tear  rather  than  to  extraordinary  weather,  and  in  order  to 
avoid  disputes  as  to  the  exact  condition  of  a lost  sail  and  the 
precise  degree  of  a gale,  a distinction  has  been  established  at 
Lloyd's,  and  has  been  included  in  the  Rules  of  Practice  of  the 
Association  of  Average  Adjusters,  between  literal  and  technical 
wear  and  tear.  According  to  this  usage,  technical  wear  and  tear 
— i.e.,  ‘sails  split  by  the  wind’  ” — and  that  is  what  happened 
here — ‘or  blown  away  while  set,  unless  occasioned  by  the  ship’s 
grounding  or  coming  into  collision,  or  in  consequence  of  dam- 
age to  the  spars  to  which  the  sails  are  bent’  ” — and  none  of  these 
are  applicable  here — “ ‘are  not  charged  to  underwriters.’  ” 

There  is  a clause  in  this  policy  which  to  Canadian  lawyers  and 
Judges  seems  unusual,  perhaps  because  we  have  so  little  practice 
in  marine  matters  here.  It  reads : — 

“The  settlement  of  all  average  losses  and  other  matters  relat- 
ing to  this  insurance  shall  in  like  manner  be  made  by  the  branch 
office  of  the  society  in  Toronto  agreeably  to  the  tenor  of  this 
policy,  and  according  to  the  established  practice  there  in  such 
cases.” 

Two  or  three  adjusters  in  Toronto  have  been  called  as  wit- 
nesses, and  they  say  that,  although  the  Association  of  Average  Ad- 
justers has  no  branch  here — probably  because  there  is  not  enough 
business  to  warrant  the  establishment  of  one — yet,  when  they 
come  to  adjust  a loss  under  a marine  policy,  their  practice  is  to 
proceed  according  to  the  rules  laid  down  by  that  association.  The 
rules  of  that  association  are  set  out  in  Arnould’s  text-book,  and  a 
copy  of  the  rules  has  been  filed  as  an  exhibit  in  this  case.  Rule  50 
says : — 
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“Sails  split  by  the  wind,  or  blown  away  while  set,  unless 
occasioned  by  the  ship V grounding  or  coming  into  collision,  or  in’ 
consequence  of  damage  to  the  spars  to  which  the  sails  are  bent, 
are  not  charged  to  underwriters.” 

The  sail  in  question  here  was  not  split  by  the  ship’s  ground- 
ing or  coming  into  collision,  or  in  consequence  of  damage  to  the 
spar  to  which  the  sail  was  bent,  and  therefore,  if  these  rules  are 
applicable  to  this  case,  the  plaintiffs  cannot  succeed.  But  I pre- 
fer to  rest  my  decision  upon  the  other  point,  that  it  has  not  been 
shewn  to  the  satisfaction  of  the  Court  that  this  sail  was  split  owing 
to  any  peril  of  the  seas,  as  that  term  has  been  laid  down  and  de- 
fined in  the  text-books  and  authorities. 

I think?  Mr.  Macdonald,  if  you  will  allow  me  to  say  so,  you 
have  presented  your  case  in  a most  admirable  way,  and  if  you  are 
able  to  persuade  another  court  that  I am  wrong,  I shall  have  no 
regrets. 

The  action  should  be  dismissed  but  without  costs. 

The  plaintiffs  appealed  from  the  judgment. 

September  15.  The  appeal  was  heard  by  Latchford?  C.J., 
Riddell,  Middleton,  and  Orde,  JJ.A. 

Macdonald,  for  the  appellants,  argued  that  the  trial 
Judge  erred  in  holding  that  the  damage  to  a sail  which  occurred 
in  the  act  of  mooring  a yacht  in  a harbour,  due  to  the  part- 
ing of  the  mooring  rope,  did  not  come  within  the  meaning  of  the 
words  “perils  of  the  seas,”  against  which  the  yacht  of  the  appel- 
lants was  insured  by  a policy  of  marine  insurance.  A “peril  of 
the  seas”  may  occur  wherever  a ship  is  water-borne,  and  the 
fact  that  the  accident  took  place  in  a harbour  does  not  preclude 
the  plaintiff  from  recovering  in  an  action  on  the  policy.  Reference 
to  Mountain  v.  Whittle,  [1921].  1 A.C.  615. 

Walker,  for  the  defendants,  respondents,  contended  that  under 
the  policy  the  practice  of  adjustment  to  be  followed  is  that  of  the 
branch  office  at  Toronto,  and,  since  there  is  no  independent  prac- 
tice at  Toronto,  the  English  practice  must  be  resorted  to,  and 
particularly  rule  50  of  the  rules  of  the  Association  of  Average  Ad- 
justers in  England.  'Sails  split  by  the  wind  are  not  a liability  to 
the  underwriters  unless  the  ship  grounds,  etc.  The  breaking  of 
the  mooring  rope  is  not  a circumstance  that  is  included,  and  the 
underwriters  are  therefore  not  liable.  General  wear  and  tear  is 
not  chargeable  to  the  underwriters.  The  evidence  shews  that  the 
rope  was  worn  out  and  not  fit  for  use.  The  damage  clearly  comes 
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within  “wear  and  tear.”  Reference  to  Lowndes*  Law  of  Marine 
Insurance,  2nd  ed.?  p.  182;  Corpus  Juris,  vol.  38,  p.  1112.  In 
any  event,  the  contract  must  be  interpreted  by  English  law  as  in- 
troduced into  this  Province. 

September  30.  Middleton,  J.A. : — In  my  view  the  plaintiffs 
are  entitled  to  recover.  The  insurance  is  against  “perils  of  the 
sea/*  and  covers  such  perils  in  port  as  well  as  when  on  a voyage. 
No  such  insurance  covers  wear  and  tear,  so  split  and  torn  sails 
and  broken  ropes  are  generally  not  paid  for,  but  when  the  sail  is 
torn  not  as  the  result  of  its  deterioration  from  use,  “wear  and 
tear,”  but  as  the  result  of  an  accident  which  falls  within  the  policy, 
it  ought  to  be  paid  for. 

This  ship  was  about  to  moor.  A rope  on  the  mooring  buoy, 
not  in  any  way  part  of  the  ship  or  its  equipment,  parted,  and  the 
sail,  in  an  endeavour  to  avoid  more  serious  peril3  was  torn. 


“Grounding”  and  “collision**  mentioned  in  the  authorities  are 
illustrations  of  the  principle  and  not  an  exhaustive  enumeration 
of  the  perils  of  navigation.  The  real  distinction  is  based  upon  a 
wide  principle.  If  a sail  is  split  by  an  unusual  gale,  that  may  be 
a peril  of  the  sea.  If  torn  by  an  ordinary  wind,  it  is  not:  this 
ordinary  wind  has  Tevealed  the  deterioration  of  the  sail  by  age  and 
use,  a thing  not  insured  against. 

I also  agree  that  the  practice  of  adjusters  has  not  been  proved. 
It  cannot  in  any  event  override  the  express  provisions  of  the  policy. 


Latchford?  C.J.,  and  Orde,  J.A.,  agreed  with  Middleton, 

J.A. 

Riddell,  J.A. : — An  appeal  by  the  plaintiffs  from  the  judg- 
ment of  his  Honour  Judge  Denton  at  the  trial.  The  facts  of  the 
casualty  are  stated  accurately  and  in  sufficient  detail  in  the 
reasons  for  judgment.  Two  reasons  are  given  for  dismissing  the 
action,  which  it  is  convenient  to  take  in  the  reverse  order : — 

(1)  In  the  policy  is  a clause  reading: — 

“The  settlement  of  all  average  losses  and  other  matters  relat- 
ing to  this  insurance  shall  in  like  manner  be  made  by  the  branch 
office  of  the  society  in  Toronto  agreeably  to  the  tenor  of  this' 
policy,  and  according  to  the  established  practice  there  in  such 
cases.** 

Ilis  Honour  thought  that  it  was  proved  that  in  Toronto,  when 
insurance  adjusters  come  to  adjust  a loss  under  a marine  policy, 
the  practice  is  to  proceed  under  the  rules  of  practice  of  the  Asso- 
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ciation  of  Average  Adjusters  at  Lloyd’s.  Were  it  proved  that  this 
was  an  “established  practice”  in  Toronto,  the  company  would  have 
a strong  ease,  for  one  of  the  rules  reads : — 

“Sails  split  by  the  wind,  or  blown  away  while  set,  unless 
occasioned  by  the  ship’s  grounding  or  coming  into  collision,  or  in 
consequence  of  damage  to  the  spars  to  which  the  sails  are  bent,  are 
not  charged  to  underwriters.” 

But  any  “established  practice”  is,  I think,  not  proved.  In 
answer  to  the  question,  “That  part  of  the  phrase — ‘established 
practice  there’ — referring  to  Toronto,  what  does  that  mean?”  one 
witness  says:  “It  means  that  we  settle  according  to  the  British  law 
and  practice.  There  being  no  other,  we  are  governed  altogether 
by  British  law.” 

He  declines  to  say  that  the  practice  of  the  association  is  estab- 
lished in  Toronto,  contenting  himself  with  saying — “The  British 
law  is  the  Canadian  law.”  He  says  indeed  that  he  follows  the 
rules  of  the  association  but  has  never  had  a case  of  this  kind.  An- 
other witness  tells  of  his  practice  but  has  had  no  case  of  damage 
to  sails — he  has  had  no  experience  in  adjusting.  “English  law 
governs  under  English  policies  and  American  law  under  American 
policies,”  and  “there  is  the  American  Association  of  Average  Ad- 
justers and  the  Association  of  Average  Adjusters  of  London 
England.” 

His  further  testimony  must  be  read  with  these  statements  in 
mind 

“Q.  Are  you  prepared  to  swear  that  the  rules  in  this  book, 
exhibit  No.  6,  are  recognised  by  the  insurance  brokers  and  under- 
writers in  Toronto?  A.  Yes.” 

He  plainly  says  nothing  of  British  non-English  policies — and 
the  recognition  he  here  speaks  of  does  not  go  so  far  as  to  make 
the  English  rule  apply  to  all  British  policies — even  if  “recognise” 
had  a connotation  implying  established  and  binding  practice. 

We  have  no  evidence  that  this  policy  is  an  English  policy. 
Counsel  indeed  says  so,  but  the  witness  asked  about  it  does  not 
back  him  up,  and  Mr.  Henderson,  of  the  company,  says  that  the 
company  is  “incorporated  under  the  British  laws  in  Hong 
Kong.”  The  policy  is  a “British”  policy  in  one  sense  because 
Hong  Kong  is  part  of  the  British  Empire,  but  it  is  no  more  Eng- 
lish than  Edinburgh,  Belfast,  Dublin,  Melbourne,  Kimberley,  or 
Montreal. 

The  strongest  evidence  in  this  respect  is  that  of  Mr.  Hender- 
son, of  the  defendant  company ; his  evidence  reads : — 
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“Q.  What  is  the  practice  in  Toronto  with  respect  to  sails 
split  by  the  wind,  covered  by  marine  insurance  policy?  A.  Rule 
50  of  the  rules  of  practice  of  the  Association  of  Average  Adjusters 
of  England.” 

But  his  subsequent  evidence  makes  it  plain  that  he  is  relying 
upon  his  own  practice  for  this  statement. 

The  facts  seem  to  be,  according  to  the  evidence,  that  there  is 
no  association  of  adjusters  in  Toronto,  that  in  this  company’s 
branch  in  Toronto  the  English  association  rules  have  been  used, 
and  that  some  at  least  of  these  rules  have  been  used  by  other  ad- 
justers— but  it  is  far  from  proved  that  it  is  an  established  prac- 
tice in  Toronto  to  apply  rule  50  or  any  other  rule  to  a Hong  Kong 
policy. 

It  should  perhaps  be  said  that  counsel  for  the  company,  while 
not  abandoning  any  other  defence,  said  that  he  would  not  have 
appeared  before  us  had  it  not  been  for  the  desire  of  his  company 
to  have  a judicial’  determination  as  to  whether  the  rules  applied 
to  such  policies. 

However,  it  is  necessary  to  examine  the  other  ground  of  the 
judgment. 

His  Honour  has  held  that  the  cause  of  the  casualty  was  not  a 
peril  of  the  sea. 

I am  unable  to  agree  “that  it  was  not  a casualty  that  could  not 
be  foreseen  as  one  of  the  necessary  incidents  of  the  adventure.” 
How  could  the  yatchsmen  foresee  that,  when  they  came  to  moor,  a 
rope  over  which  they  had  control  would  prove  defective  ? To  my 
mind  it  is  just  as  unforeseeable  as  a sunken  rock  and  just  as  much 
a peril  of  the  sea.  It  was  not  the  natural  and  inevitable  action  of 
the  winds  and  waves ; it  was  not  wear  and  tear ; but  it  was  a 
“casualty — something  that  could  not  be  foreseen  as  one  of  the 
necessary  incidents  of  the  adventure.” 

It  is  unnecessary  to  cite  the  cases;  his  Honour  has  stated 
the  rules  correctly — his  mistake  was  in  misapprehending  their  ap- 
plication to  the  facts  of  this  case. 

I can  find  nothing  in  the  case  to  charge  the  plaintiffs  with 
negligence.  When  the  danger  became  obvious,  they  did  the  best 
they  could  to  avoid  most  serious  harm  to  their  own  and  other 
crafts.  It  was  admitted  before  us  by  counsel  for  the  defence  that 
they  chose  the  less  of  two  evils. 

I think  the  appeal  should  be  allowed  with  costs  and  judgment 
be  entered  for  the  plaintiffs  with  costs — if  the  parties  cannot 
agree  as  to  the  amount,  it  may  be  spoken  to. 


Appeal  allowed. 
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[MEREDITH,  C.J.C.P.] 

Re  Foxcroft  and  'City  of  London. 

Municipal  Corporations — Agreement  between  City  Corporation  and 
Street  Railway  Company — By-law — Assent  of  Electors — Subsequent 
By-laws  Passed  by  City  Council  Relieving  Company  of  Burdens — 
Necessity  for  Similar  Assent — Effect  of  Previous  Decision — Judi- 
cature Act,  sec.  32 — Invalidity  of  By-laws — Powers  of  Council — Crea- 
tion of  Debt  Extending  over  10  Years — Consolidated  Municipal  Act, 
1922,  sec.  289 — Term  of  Office  of  Council — Gifts — Bonuses — Con- 
sideration— Promise — “ Franchise  Rights ” — Municipal  Franchises 
Act , R.S.O.  191k,  eh.  197,  secs.  3,  k — Local  Improvements — Relief  of 
Company  from  Obligations — Local  Improvement  Act,  1927,  17  Geo. 
V.  ch.  62,  sec.  26 — Notice  of  Intention  to  Undertake  Work — Time — 
Order  Quashing  By-laws — Costs. 

By  a by-law  (No.  916)  respecting;  the  London  Street  Railway  Company, 
passed  by  the  city  council  in  1895,  after  approval  by  the  electors,  and 
confirmed  by  the  statute  (1896)  59  Viet.  ch.  105,  the  company  was 
authorised  to  construct  and  operate  during  the  remainder  of  the  term 
of  50  years  from  the  8th  March,  1875,  a surface  electric  street  rail- 
way upon  certain  streets  in  the  city,  upon  and  subject  to  the  condi- 
tions and  agreements  contained  in  the  by-law.  In  June  and  July, 
1927,  five  by-laws  were  passed  by  the  city  council,  without  the  assent 
of  the  electors,  by  which  the  conditions  and  agreements  contained  in 
by-law  916  were  varied,  and,  among  other  things,  the  company  was 
absolved  from  the  obligation  to  have  two  men  in  charge  of  each 
motor-car  and  was  permitted  to  increase  the  fares  fixed  by  the  by-law 
of  1895:  — 

Held,  that  the  by-laws  were  all  passed  for  the  one  purpose  of  giving 
aid  to  the  company,  aid  which  the  council  had  no  power  to  give 
without  the  assent  of  the  electors. 

Re  Joyce  and  City  of  London  (1920),  47  O.L.R.  335,  explained  and 
distinguished. 

The  by-laws  created  debts  extending  over  10  years,  contrary  to  sec. 
289  of  the  Consolidated  Municipal  Act,  1922. 

If  the  council  had  an'y  power,  it  did  not  extend  beyond  its  term  of 
office — one  year  (sec.  289  (1)). 

The  by-laws  in  effect  authorised  gifts  or  bonuses  to  the  company,  and 
the  council  had  no  power  to  make  such  gifts  or  bonuses:  see  the 
definition  of  “bonus”  in  sec.  395  ( g ). 

United  Buildings  Corporation  Ltd.  v.  City  of  Vancouver,  [1915]  A.C. 
345,  distinguished. 

A promise  of  the  company,  recited  in  one  of  the  by-laws,  to  relay  its 
tracks  on  certain  streets  was  not  a consideration  for  what  the  council 
purported  to  give  to  the  company — it  was  only  a promise  to  do 
something  which  the  compan'y  was  already  bound  by  agreement  to  do. 

The  three  by-laws  passed  in  June,  1927,  substantially  altered  the  terms 
and  conditions  under  which  a “franchise”  was  granted  by  by-law  916, 
on  the  faith  of  which  conditions  the  assent  of  the  electors  was 
obtained,  and  so  could  have  n'o  effect  without  the  assent  of  the 
electors. 

The  company  did  not  acquire  its  “franchise”  rights  under  the  Municipal 
Franchises  Act,  R.S.O.  1914,  ch.  197:  that  Act  puts  a curb  on  the 
power  it  may  have  under  some  other  enactment  to  acquire  such 
franchises  as  are  embraced  in  it:  see  sec.  3 of  the  Act;  sec.  4 is  not 
applicable. 

14 — 61  O.L.R. 


1927. 
Sept.  24. 


210 


ONTARIO  LAW  REPORTS. 


[VOL. 


1927. 

Re 

Foxcroft 
and  City 
of  London. 


The  two  by-laws  passed  in  July,  1927,  purported  to  compel  the  city 
corporation  to  do  work  (paving)  which,  under  by-law  916  and  the 
agreement  made  under  it,  the  company  was  bound  to  do;  and  the 
doing  of  which  was  a part  of  the  consideration  for  the  granting  of 
the  “franchise,”  and  which  it  was  to  continue  to  do  or  lose  the 
franchise,  and  was  one  of  the  things  upon  the  faith  of  which  the 
electors’  assent  was  obtained. 

These  two  by-laws  also  violated  the  provisions  of  the  Local  Improve- 
ment Act,  1927,  17  Geo.  V.  ch.  62,  sec.  26,  in  not  providing  for  the 
corporation’s  share  of  “every”  pavement,  but  only  of  two. 

Again,  under  sec.  8 of  the  Act,  these  by-laws  could  not  legally  be  passed 
until  after  the  expiry  of  21  days  from  the  publication  of  notice  of 
the  council’s  intention  to  undertake  the  work;  and,  the  notice 
being  published  on  the  23rd  June,  the  by-law  was  passed  on  the 
4th  July. 

The  five  by-laws  were  ordered  to  be  quashed  with  costs;  there  were 
five  applications,  but  the  costs  of  but  one  were  allowed. 


Motions  by  Robert  Foxcroft  for  orders  quashing  five  by-laws 
passed  by  the  Municipal  Council  of  the  City  of  London,  num- 
bered 8449-27,  8450-27,  8451-27,  8472-27,  and  8474-27. 

By-law  8449-27  was  passed  on  the  13th  June,  1927.  It  recited 
that  by  by-law  916,  respecting  the  London  Street  Railway  Com- 
pany, passed  on  the  2lst  May,  1895,  the  consent,  permission,  and 
authority  of  the  Corporation  of  the  City  of  London  were  given  to 
the  company  to  construct,  complete,  maintain,  and  operate  during 
the  remainder  of  the  term  of  50  years  from  the  8th  March,  1875, 
a surface  electric  street  railway  on  the  trolley  system  upon  and 
along  certain  streets  in  the  city,  upon  and  subject  to  the  condi- 
tions and  agreements  therein  contained;  and  that  it  was  provided 
by  sec.  25  (h)  of  by-law  916  that  there  should  not  be  less  than 
two  men  in  charge  of  each  motor-car  and  at  least  one  man  in 
charge  of  each  trailer  or  other  car.  (By-law  916  was  confirmed  by 
(1896)  59  Yict.  ch.  105,  and  is  set  out  in  schedule  A appended  to 
that  statute).  And  it  was  enacted  by  the  new  by-law  that,  notwith- 
standing anything  contained  in  by-law  916,  the  company  might 
place  and  continue  in  operation  on  the  London  Street  Railway  15 
air-brake-equipped  safety  cars  operated  by  one  employee. 

The  operative  portion  of  by-law  No.  8450-27,  passed  on  the 
13th  June,  1927,  was  as  follows:  “That,  upon  the  London  Street 
Railway  Company  relaying  with  new  steel  rails  its  railway  in  Lon- 
don West  on  Dundas  street  and  the  Wham  cliff  e road,  the  said 
company  be  and  it  is  hereby  relieved  from  any  further  obligation 
to  pave  the  said  track  allowances  as  provided  by  by-law  916,  save 
and  except  the  extra  sub-base  required  up  to  the  normal  line  of 
pavement  by  reason  of  the  said  railway  tracks.” 

The  operative  portion  of  by-law  No.  8451-27,  passed  on  the 
13th  June,  1927,  was  in  part  as  follows:  “Instead  of  charging  and 
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collecting  the  fares  provided  for  by  subsection  ( d ) of  section  25  of 
. . . by-law  number  916,  the  company  may,  so  long  only  during 

the  term  of  one  year  from  the  date  of  passing  this  by-law  as  the 
company,  in  the  opinion  of  the  council  of  the  corporation,  prompt- 
ly and  faithfully  carries  out  all  the  other  terms  ...  in  the 
said  by-law  number  916  contained  . . . charge  and  collect  from 
every  person  on  entering  any  of  their  cars  for  a continuous  journey 
of  any  distance  ...  a sum  not  exceeding  five  cents,  except 
for  children  under  5 years  of  age  . . . such  children  to  travel 

free;  and  shall  also  carry  children  between  the  ages  of  5 and  12 
years  for  a cash  fare  of  three  cents  . . . .” 

“By-law  No.  8472-27,  passed  on  the  4th  July,  1927,  authorised 
the  construction  of  a sheet  asphalt  pavement  on  Wharncliffe  road 
from  Dundas  street  to  Oxford  street  as  a local  improvement, 
under  the  provisions  of  the  Local  Improvement  Act;  and  by-law 
No.  8474-27,  passed  on  the  same  day,  authorised  the  construction 
of  a sheet  asphalt  pavement  on  Dundas  street  from  Wilson 
avenue  to  Wharncliffe  road  as  a local  improvement,  under  the 
provisions  of  the  Local  Improvement  Act. 

All  the  by-laws  contained  provisions,  terms,  and  conditions, 
some  of  which  are  referred  to  in  the  judgment  below. 

None  of  the  by-laws  was  submitted  to  the  electors  or  rate- 
payers. 

September  10.  The  applications  were  heard  by  Meredith, 
C.J.C.P.,  in  Weekly  Court,  London. 

J.  M.  McEvoy,  K.C.,  and  J.  M.  Donahue,  for  the  applicant. 

T.  CP.  Meredith , K.C.,  for  the  Municipal  Corporation  of  the 
City  of  London,  respondents. 

September  24.  Meredith,  C.J.C.P. : — It  has  been  said  that 
a problem  clearly  stated  is  half  solved. 

However  that  may  be,  I cannot  but  think  that,  if  the  main 
question  raised  in  this  case  were  clearly  stated  to  reasonable 
persons,  with  a plain  statement  of  the  few  material  facts  upon 
which  that  question  depends,  the  verdict  of  a great  majority,  if  not 
all,  of  such  persons,  would  be  in  favour  of  the  applicant — Mr. 
Robert  Foxcroft — and  that  that  verdict  would  be  accompanied  by 
the  incisive  rebuke  contained  in  the  words : “Is  a servant  above 
his  master?” 

Because,  if  the  council  are  right  in  their  contention,  then 
they  had  power  to  pass  these  by-laws  even  if  every  ratepayer,  and 
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every  voter,  in  the  City  of  London  were  opposed  to  them  and 
urgently  protested  against  the  passing  of  them. 

And,  though  any  one  may  do  as  he  will  with  his  own,  no  one 
has  power  to  take,  give  away,  or  otherwise  dispose  of  the  property 
of  another  without  the  consent  of  the  owner. 

It  is  not  known  what  views  the  ratepayers  or  voters  take  of 
the  matters  in  question : but  it  is  unknown  only  because  of  the 
failure  of  the  council  to  ascertain  it. 

Hence  the  suggestion,  made  upon  the  argument  of  these 
applications,  that  the  will  of  the  majority  be  ascertained,  in  a 
regular  way,  and  that  all  things  involved  in  these  applications 
remain  in  abeyance  in  the  meantime;  but  that  was  rejected  by  the 
council  through  their  counsel;  so  the  main  question  becomes  one 
of : Whether  the  council  could  lawfully  do  the  things  in  question, 
which  so  greatly  affect  the  rights  of  so  many,  against  their  will — 
the  will  of  the  people. 

The  case  cannot,  of  course,  be  determined  by  the  verdict  of 
reasonable  men,  it  must  be  judicially  determined  according  to 
law,  whatever  the  effect  of  that  determination  may  be ; but  it  may 
be  added  that  such  a verdict  and  the  law  are  more  than  likely  to 
concur,  for  such  a verdict  is  pretty  sure  to  be  common  sense,  and 
the  common  law  should  always  be  common  sense. 

Before  considering  the  several  questions  involved  in  these 
applications,  from  a legal  point  of  view,  it  is  necessary  that,  what 
the  City  of  London  is,  who  and  what  the  Corporation  of  the  City 
of  London  are,  and  who  and  what  the  Municipal  Council  of  the 
Corporation  of  the  City  of  London  are,  should  be  called  to  mind. 

The  City  of  London  is,  speaking  generally,  the  name  applied 
by  law  to  that  part  of  the  Province  of  Ontario  within  the  terri- 
torial limits  assigned  to  it  by  law. 

The  Corporation  of  the  'City  of  London  is,  by  legislation,  de- 
scribed as  the  inhabitants  of  the  city;  but  the  word  “inhabitants” 
must  be  an  elastic  one,  as  many  who  are  not  actual  inhabitants  are 
voters,  and  many  who  are  inhabitants  have  no  vote,  in  the  man- 
agement of  the  city’s  affairs. 

And  the  municipal  council  is  a body  composed  of  a few  per- 
sons chosen,  according  to  law,  by  the  voters  of  the  corporation,  to 
exercise  its  powers. 

The  corporation  has  not  the  powers  of  an  ordinary  being it  is 
only  a legal  entity  endowed  with  such  powers  only  as  are  con- 
ferred upon  it,  expressly  or  impliedly,  by  legislation. 
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And  the  powers  of  the  council,  whether  its  members  are  de- 
scribed as  servants  or  trustees,  or  however  otherwise  described, 
of  the  people,  are  necessarily  very  much  circumscribed. 

As  long  as  the  people  of  a community  are  so  few  in  numbers 
that  they  can  all  take  part  in  its  doings,  there  is  no  need  for  the 
creation  of  any  body  to  act  for  it,  whether  called  council,  or  com- 
mittee, or  by  any  other  name : but,  when  that  is  not  so,  servants, 
agents,  trustees — persons  by  whatever  name  they  may  be  called — 
must  be  appointed  or  elected  to  do  so. 

The  law  therefore  provides  for  that,  in  regard  to  incorporated 
municipalities,  by  way  of  a municipal  council,  but  with  much  re- 
stricted powers. 

The  members  of  the  council  can  be  only  those  who  are 
elected  'by  the  voters  of  the  corporation;  the  life  of  each  council 
is  but  for  one  year;  and,  speaking  generally,  their  powers  are  re- 
stricted to  matters  happening  in  their  lifetime — one  year — but  a 
good  many  special  powers  extending  beyond  that  period  are  con- 
ferred upon  them,  generally,  however,  safeguarded,  as,  for  one 
instance,  to  be  exercised  only  with  the  assent  of  the  electors. 

One  of  the  provisions  of  the  law  is  that  unless  otherwise  pro- 
vided by  some  enactment  “ a corporation  shall  not  incur  any  debt 
the  payment  of  which  is  not  provided  for  in  the  estimates  for  the 
current  year,  unless  a by-law  of  the  council  authorising  it  has  been 
passed  with  the  assent  of  the  electors’*  (Consolidated  Municipal 
Act,  1922,  sec.  289  (1)).  So  there  is  no  chance  for  any  municipal 
council  to  say:  “Let  us  eat,  drink,  and  be  merry,  for  to-morrow 
we  die,”  and  those  who  come  after  us  must  pay  our  debts  or  be- 
come bankrupt,  and  live  up  to  that  saying. 

The  short  duration  of  each  recurring  council  is  necessary  for 
the  control  of  its  members  by  the  people : thus  unfaithful,  in- 
capable, and  undesirable  members  can  be  got  rid  of,  and  the 
people  have  control  of  their  affairs  and  ensure  compliance  with 
their  wishes. 

When  it  is  borne  in  mind  that  the  community  of  London 
composes  tens  of  thousands  of  persons,  and  that  its  council  con- 
sists of  nine  persons  only,  when  all  present;  and  that  the  property 
interests,  in  the  community,  of  the  members  of  the  council  must 
be  infinitesimal  in  comparison  with  that  of  all  the  other  mem- 
bers of  the  community,  it  is  very  evident  where  controlling  power 
should  be,  and  that  that  controlling  power  should  never  be  over- 
looked. 

With  these  things  in  mind,  the  next  step  should  disclose  a 
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clear  statement  of  the  material  facts  involved  in  the  case;  and, 
fortunately,  they  are  not  many,  and  there  is  no  controversy  as 
to  them. 


Re  In  the  year  1895,  the  then  Council  of  the  Corporation  of  the 

ANDCCiTT  City  of  London  passed  a by-law,  numbered  916;  and  under  that 
of  London,  by-law  entered  into  an  agreement  with  an  incorporated  company 
named  London  Street  Railway  Company,  an  agreement  of  very 
important  and  far-reaching  character,  creating  rights  and  obliga- 
tions in  which  the  people  of  the  community  were  deeply  interested, 
and  by  which  their  rights  and  interests  were  to  be  greatly  affected 
during  a period  of  at  least  30  years. 

Much  thought  and  care  must  have  been  given,  by  all  con- 
cerned, to  that  agreement  and  to  all  of  its  details  ; and  the  more 
so  as  it,  under  legislative  authority,  gave  some  rights  over  high- 
ways, the  exercise  of  which  otherwise  should  have  rendered  the  rail- 
way company,  and  others,  liable  to  criminal  prosecutions. 

It  is  manifest  that  such  an  agreement  could  not  be  entered  into 
legally,  by  the  corporation,  without  the  assent  of  the  electors.  It 
would  be  preposterous  to  contend  that  it  could  be,  preposterous  to 
contend,  or  suggest,  that  a council,  servants  of  the  people  for  one 
year  only,  could  impose  on  them'  this  extraordinarily  important 
agreement  extending  over  so  many  years,  without  the  approval  of 
the  electors,  qualified  to  vote  on  the  subject,  and  without  their 
assent  being  obtained  in  a deliberate  and  formal  manner;  unless 
special  legislation  dispensed  with  such  assent. 

And,  accordingly,  the  by-law  and  the  agreement,  in  all  their 
details,  were  submitted  to  the  electors,  qualified  to  vote  on  the 

question,  for  their  approval  and  assent,  and  that  was  given  and 

taken  on  the  faith  of  the  corporation  and  the  people  being  en- 
titled to  and  from  time  to  time  receiving,  as  long  as  the  agree- 

ment remained  in  force,  the  benefit  of  all  the  provisions  in  their 
favour  contained  in  the  by-law  and  agreement;  and  the  agree- 
ment was  made,  in  the  clearest  language,  conditional  upon  the  cor- 
poration and  the  people  receiving  from  time  to  time  and  at  all 
times,  as  long  as  the  agreement  remained  in  force,  the  full  ben- 
efit of  all  such  provisions  as  were  in  their  favour. 

But  now  it  is  attempted,  in  this  case,  to  support  that  which  is 
in  substance  a new  agreement  and  one  under  which  the  electors 
and  the  people  are  deprived  of  a very  substantial  part  of  the  con- 
sideration on  the  faith  of  receiving  which  they  approved  of  a*nd 
gave  their  assent  to  the  by-law  and  agreement:  a new  agreement 
under  which  the  railway  company  is  relieved  from  heavy  burdens 
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for  years  to  come  and  those  burdens  are  placed  on  the  shoulders 
of  the  ratepayers  and  the  people. 

And  all  this  without  giving  the  ratepayers,  or  the  people,  the 
opportunity  of  saying  whether  they  approve,  disapprove,  or 
assent  to  or  dissent  from,  the  making  of  a gift  to  the  railway 
company  of  the  ratepayers5  and  the  people’s  money  and  interests 
which  measured  in  money  must  amount  to  tens  of  thousands  of 
dollars  and  may  amount  to  hundreds  of  thousands. 

That,  however,  is  not  the  limit  of  such  an  injustice,  for,  if  the 
council  can  thus  lawfully  relieve  the  railway  company  from  some 
of  its  obligations  and  impose  some  of  its  burdens  on  the  electors 
and  people,  it  can  lawfully  relieve  the  railway  company  from  all 
of  its  other  obligations  and  impose  its  other  burdens  on  the  rate- 
payers and  people:  a state  of  affairs  which  bears  its  refutation 
on  its  face. 

It  may  be  that,  by  reason  of  the  changes  which  time  may  have 
made,  or  by  reason  of  the  financial  condition  of  the  railway  com- 
pany, as  was  stated  upon  the  argument,  some  gifts  should  be 
made  to  the  company  by  way  of  relief  from  some  of  its  obligations : 
but  that  is  a matter  for  the  whole  corporation — the  ratepayers  and 
the  people — not  for  their  short-lived  council,,  if  there  be  power 
anywhere.  It  is  they  only  who  can  make  gifts  of  their  own 
property  and  grant  indulgences,  if  indeed  any  one  lawfully  can. 

No  difficulty  seems  to  have  prevented  an  appeal  to  the  people, 
or  to  have  made  any  delay  necessary,  for,  under  secs.  10  and  11  of 
by-law  916,  the  work  which  the  railway  company  failed  to  do 
might  have  been  done  and  paid  for  by  the  council — whether  out 
of  the  annual  taxation  or  under  local  improvement  by-laws  is  im- 
material— and  the  amount  paid  and  damages  could  have  been  re- 
covered from  the  railway  company  under  a writ  of  execution,  if 
necessary,  in  any  court  of  competent  jurisdiction ; or,  under  an- 
other provision  of  the  by-law  and  agreement  of  1895,  the  railway 
company  might  have  been  compelled  by  an  injunction  of  the 
Court  to  do  the  work  forthwith. 

Instead  of  that,  the  council  have  attempted  to  put  the  debt 
upon  the  ratepayers  and  their  property  and  make  it  recoverable 
from  them  by  distress  or  under  execution  if  necessary. 

The  other  respects  in  which  the  council  have  endeavoured  to 
benefit  the  railway  company  at  the  cost  of  the  people  are  in  en- 
deavouring to  increase  the  fares  fixed  by  the  by-law  and  agree- 
ment of  1895,  and  to  absolve  the  company  from  the  obligation,, 
likewise  imposed,  to  have  two  men  in  charge  of  each  motor-car: 
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things  which  if  measured  in  money  must  mean  gifts  of  tens  of 
thousands  of  dollars  to  the  company  in  defiance  of  terms  of  the  by- 
law and  agreement  of  1895,  upon  their  faith  in  which,  in  all  its 
details,  the  electors  gave  their  assent  and  so  became  parties  to 
them. 

So  far  the  applicant  seems  to  me  manifestly  to  be  in  the 
right  in  his  main  contention,  and  the  by-laws  now  in  question  to 
be  manifestly  ultra  vires  of  the  council. 

And,  if  right  on  the  main  question,  all  of  the  by-laws  now  in 
question  must  be  quashed,  for  they,  plainly,  were  all  passed  for 
the  one  purpose  of  giving  aid  to  the  railway  company,  to  help  the 
company  out  of  embarrassing  difficulties  it  is  said,  aid  which  the 
council  had  no  power  to  give  without  the  assent  of  the  electors; 
and  so  the  scheme  to  do  so,  though  it  may  be  that  it  was  as  well 
devised  as  any  could  be,  failed  altogether ; and  failed  also  as  to  two 
of  the  by-laws,  as  shall  be  presently  stated,  by  reason  of  a lack  of 
knowledge  of  the  law  respecting  local  improvements,  or  knowledge 
and  disregard  of  it,  in  passing  them. 

But  the  case  does  not  end  here,  because,  if  one  of  the  points 
urged  by  counsel  for  the  council,  in  his  comprehensive  and  in- 
genious argument,  were  well-founded,  the  applicant’s  motion  on 
the  main  point — the  power  of  the  council  without  the  assent  of 
the  electors — must  be  dismissed,  however  clearly  it  may  appear  to 
me  that  the  by-laws  are  invalid  and  should  be  quashed. 

Stare  decisis — to  abide  by  the  decisions — is  a well  known  rule 
of  law  and  one  which  has  been  extended  and  expressed  by  legisla- 
tion in  these  plain  words:  “The  decision  of  a Divisional  'Court  on 
a question  of  law  or  practice  unless  overruled  or  otherwise 
impugned  by  a higher  court  shall  be  binding  on  all  Divisional 
Courts  and  on  all  other  courts  and  judges  and  shall  not  be  de- 
parted from  in  subsequent  cases  without  the  concurrence  of  the 
judges  who  gave  the  decision:”  Judicature  Act,  sec.  32  (1). 

“(2)  It  shall  not  be  competent  for  any  judge  of  the  High 
Court  Division  in  any  case  before  him  to  disregard  or  depart  from 
a prior  known  decision  of  any  judge  of  co-ordinate  authority  on 
any  question  of  law  or  practice  without  his  concurrence.” 

But  another  subsection  (3)  gives  power  to  a Judge  to  refer  the 
question  to  a Divisional  Court  if  he  deem  the  previous  decision 
wrong. 

But,  as  it  plainly  appears  from  the  words  quoted,  that  rule 
applies  only  to  questions  of  law  and  practice : it  does  not  apply  to 
decisions  or  findings  on  questions  of  fact,  for  no  court  can  be 
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sure  that  its  findings  of  fact  are  the  very  truth  of  the  matter,  it 
can  be  sure  only  that  it  is  according  to  the  very  truth  of  the  matter 
as  it  appears  from  the  evidence  adduced,  and  evidence  may  be 
false,  inaccurate,  and  misleading  in  the  one  case,  and  in  the  other 
truthful  and  accurate,  leading  to  findings  in  accord  with  the  very 
truth  of  the  matter. 

That  which  was  argued  was:  that  this  Court  in  its  Appellate 
Division — a Divisional  Court — has  already  decided  the  main 
question,  with  which  I have  been  dealing,  in  favour  of  the  council 
in  another  case  involving  the  validity  of  the  by-law  916,  there  de- 
ciding that  another  by-law,  which  it  was  said  changed  the  provi- 
sions of  by-law  916  as  to  the  fares  which  the  railway  company 
might  charge,  was  valid. 

That  argument,  if  well-founded,  forms  an  impregnable  de- 
fence to  the  applicant’s  main  assaults. 

The  decision  relied  on  is  that  pronounced  in  Re  Joyce  and  City 
of  London  (1920),  47  0.  L.  R.  335;  and  that  which  was  decided  in 
it  was  that  the  by-law  in  question  in  it,  providing  for  a change  of 
the  fares  provided  for  in  by-law  916,  was  not  ultra  vires  of  the 
council. 

The  main  point  of  attack  upon  the  by-law  in  that  case  was 
that,  as  by-law  916  had  been  confirmed  by  legislation,  it  could  not 
be  altered  except  by  legislation. 

That  case  was  first  heard  by  the  then  Chief  Justice  of  the 
King’s  Bench,  who  adjudged  that  the  by-law  attacked  was  one 
beyond  the  powers  of  the  council  and  should  be  quashed;  but  that 
judgment  was  reversed  in  an  Appellate  Divisional  Court  in  which 
five  Judges  sat,  Magee,  J.A.,  and  Clute,  Riddell,  Sutherland,  and 
Masten,  JJ. ; the  presiding  Judge,  Magee,  J.A.,  dissenting,  being 
in  agreement  with  the  Chief  Justice  of  the  King’s  Bench  in  the 
judgment  pronounced  by  him. 

Clute  and  Sutherland,  JJ.,  were  of  the  opinion  that  the  by-law 
then  in  question — No.  5935 — was  not  part  of  the  legislation  con- 
firming it;  that  it  did  not  become  a statute  of  Ontario  which  could 
be  amended  only  by  legislation.  They  also  said  that  the  by-law 
there  in  question  was  “within  the  limit  fixed  by  by-law  1916,”  and 
that  “for  anything  that  appears  in  by-law  number  916  or  the 
statute  validating  the  same,  the  city  corporation  and  the  company 
had  a perfect  right  to  agree  to  any  rate  they  saw  fit,  provided  the 
same  did  not  exceed  five  cents,”  and  further  that  there  was  no 
conflict  between  by-law  916  and  by-law  5935. 

The  judgments  of  these  two  Judges  have  no  binding  effect  in 
this  case,  because  they  do  not  deal  with  the  question  of  law  in- 
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volved  in  it:  whether  the  council  had  power  to  make  a new  agree- 
ment without  the  assent  of  the  electors,  or  to  make  one  extending 
beyond  their  term  of  office,  or  to  make  a gift,  and  in  this  case  the 
fact  is  that  the  by-law  in  question  dealing  with  the  fares  does  very 
materially  conflict  with  by-law  916  to  the  extent  of  taking  large 
amounts  of  money  from  the  people  and  giving  them  to  the  railway 
company. 

In  the  judgment  of  Riddell,  J.,  it  is  said  that  the  agreement 
connected  with  by-law  916  “contemplated  the  possibility  of  agree- 
ments to  be  made  subsequently,”  in  respect  of  fares  to  be  charged, 
but  in  the  copies  of  the  agreement  and  by-law  now  before  this 
Court  I am  unable  to  find  anything  indicating  any  such  intention 
in  sec.  25  ( d ) or  anywhere  else;  and  sec.  26  of  the  by-law  relates 
only  to  by-laws  putting  an  end  to  the  railway  company’s  rights 
under  the  by-law  and  agreement  in  case  of  certain  default  on  the 
part  of  the  railway  company. 

So  again,  in  a material  respect,  the  cases  are  not  alike  in  fact, 
even  upon  the  question  of  fares,  one  only  of  the  several  questions 
involved  in  these  applications. 

The  learned  Judge  also  states,  in  his  judgment,  that  “the 

chief  if  not  the  only  objection,”  made  against  the  by-law  in 

question  in  that  case,  was  “based  upon  the  hypothesis  that  the 
former  by-law  No.  916  and  the  agreement  are  part  of  the  statute, 
and  can  be  altered  only  by  statute.” 

Not  only  is  that  not  so  in  this  case,  but  indeed  no  such 
question  is  raised  in  this  case;  and  so  the  two  cases  are  wide  apart 

in  some  of  their  facts,  as  well  as  in  the  things  to  be  decided  in 

the  one  and  those  to  be  decided  in  the  other. 

Masten,  J.,  also  stated  that  the  real  question  appeared  to  him 
to  be,  whether  the  Legislature  meant  to  make  the  by-law  statute- 
law. 

To  repeat,  no  such  question  is  involved  in  this  case  now,  but, 
if  it  should  go  to  a higher  court  than  the  Appellate  Divisional 
Court,  it  could,  and  doubtless  would,  be  there  raised. 

And,  beside  all  that,  I can  find  nothing  in  that  case  to  indi- 
cate that  the  effect  of  anything  intended  to  be  provided  for  in  the 
by-law  in  question  in  it  extended  beyond  the  life  of  the  council  that 
passed  it:  in  the  by-law  in  question  in  this  case  its  effect  expressly 
extends  for  six  months  beyond  the  life  of  the  council  that  passed 
it,  and,  if  valid,  would  tie  the  hands  of  the  next  following  council 
for  that  length  of  time. 
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I therefore  find,  as  a fact,  that  the  judgment  in  the  case  of 
Joyce  does  not  stand  in  the  way  of  the  applicant  here  having  this 
case  considered  on  all  points  made  in  his  behalf. 

And  my  conclusions  on  the  whole  case  are: — 

That  no  authority  has  been  shewn,  or  can  be  shewn,  in  the 
council,  to  pass  these  by-laws  as  they  were  passed. 

That  they  create  debts  extending  over  10  years,  contrary  to 
sec.  289  of  the  Consolidated  Municipal  Act,  1922. 

That,  if  the  council  had  any  power,  it  did  not  extend  beyond 
its  term  of  office — one  year. 

That  they  constitute  gifts  to  the  London  Street  Railway 
Company,  and  that  there  is  no  power  in  any  council  to  make  any 
gift,  except  such  as  are  by  legislation  authorised,  and  no  such 
power,  nor  anything  like  it,  is  conferred  on  any  council  by  legisla- 
tion: or  otherwise,  if  it  could  be  so  conferred.  In  the  by-law  916, 
powers  are  expressly  conferred  on  the  council  in  many  ways;  but 
nothing  contained  in  it  in  the  least  degree  gives  any  kind  of 
support  to  the  contention  that  they  had  such  power,  on  the  con- 
trary everything  indicates  that  they  had,  and  have,  not. 

That  the  by-laws,  if  valid,  give  “bonuses”  to  the  railway  com- 
pany; and  that  there  is  no  power  to  give  any  such  “bonus;”  and 
that,  if  there  were,  it  could  be  done  only  with  “the  assent  of  the 
electors,”  which  has  not  only  not  been  sought  but  which  the 
council  now  refuses  to  seek. 

That  the  by-laws  provide  for  gifts  and  “bonuses”  seems  too 
plain  to  me  to  need  any  further  observation  on  the  subject;  but  I 
may  add,  that,  if  by-laws  which  put  tens  of  thousands,  and  prob- 
ably hundreds  of  thousands,  of  dollars,  into  the  railway  company’s 
pocket,  and  enhance  the  value  of  its  property  immensely,  without 
giving  anything  in  return  for  it,  do  not  make  gifts  and  “bonuses,” 
it  is  difficult  to  understand  how  a present  of  any  kind  can  be  a 
gift  or  a “bonus.” 

In  one  of  the  by-laws  there  is  a pretence  of  a consideration, 
but  it  is  obviously  only  a pretence,  an  attempt  to  support  the  by- 
law by  a sham  consideration.  It  is  a promise  of  the  railway  com- 
pany “to  relay  its  tracks  in  London  West  on  Dundas  street  and 
Whamcliffe  road  with  new  steel  rails,”  but  only  a promise,  and 
that  at  a time  when  the  railway  company,  by  their  agreement, 
confirmed  by  legislation,  were  bound  to  do  that,  and  bound  to  do 
very  much  more  than  that.  Section  10  of  the  by-law  (916)  pro- 
vides : that,  whenever  the  corporation  or  the  council  deem  it 
expedient  to  pave  or  repave  any  street  or  portion  of  a street  on 
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Meredith,  which  the  tracks  of  the  railway  company  aTe,  the  track  allow- 
C.J.C.P.  ance — g £ee£  — shall  be  likewise  paved  or  repaved  by, 

1927.  or  at  the  expense  of,  the  company:  and  that  the  company  shall 
Hjg  take  up  their  tracks  and  substructures,  if  any,  when  the  city 
engineer  deems  it  necessary  and  shall  relay  the  same  according 
of  London,  to  the  best  modern  practice  and  to  the  satisfaction  of  that 
engineer. 

If  steel  rails  are  according  to  the  best  modern  practice  and  to 
the  satisfaction  of  that  engineer,  the  railway  company  is  bound  to 
use  them;  and  if  there  is  anything  better  in  the  best  modern 
practice  they  are  bound  to  use  it. 

A promise  to  do  a thing  that  the  promisor  is  bound  already 
to  do  is  obviously  no  consideration;  and  that  greater  promise, 
the  corporation,  as  has  already  been  pointed  out,  could  and  can 
forthwith  enforce. 

To  make  it  plain  that  each  of  these  gifts  was  a “bonus”  it 
should  not  be  necessary  to  do  more  than  quote  one  of  the  defini- 
tions of  that  word  contained  in  the  Consolidated  Municipal  Act, 
sec.  395  ( g ),  which  definition  is  in  these  words:  “the  doing,  un- 
dertaking or  suffering  on  the  part  of  the  corporation  of  any  act, 
matter  or  thing  which  involves  or  may  involve  the  expenditure  of 
money  by  it;”  and  the  corporation  under  the  Municipal  Act  in- 
cludes the  inhabitants. 

If  the  transference  of  an  immediate  obligation  to  pay  $18,000 
— it  is  said  to  be — from  the  railway  company  to  the  corporation, 
not  to  mention  future  obligations  and  liabilities  and  other  things 
that  may  run  into  hundreds  of  thousands  of  dollars,  does  not 
come  within  that  definition,  it  is  hard  to  imagine  anything  that 
would. 

The  case  of  United  Buildings  Corporation  Ltd.  v.  City  of  Van- 
couver, [1915]  A.  C.  345,  is  relied  upon  for  the  council;  but  in 
that  case  there  was  no  statutory  definition,  apparently;  and  its 
facts  were  very  different  from  those  of  this  case,  so  different  that 
that  case  may  be  really  against  the  council’s  contention  rather 
than  in  their  favour;  for  it  is  said  in  the  judgment  (p.  353)  : “If 
no  one  could  benefit  by  this  by-law  but  the  Hudson’s  Bay  Com- 
pany, and  the  whole  advantage  to  the  public  at  large,  or  to  other 
members  of  the  public,  was  to  be  found  in  the  consideration  mov- 
ing from  the  Hudson’s  Bay  Company  to  the  corporation,  the  mat- 
ter might  well  be  otherwise.” 

The  council  meet  with  three  difficulties  on  the  question  of 
“bonus  :”  if  the  gifts  to  the  railway  company  were  not  “bonuses,” 
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then  there  was  no  power  to  give  them,  nothing  can  be  found  that 
in  law  authorised  them — it  should  be  strange  indeed  if  there  were 
anything  in  law  authorising  them;  if  they  are  “bonuses”  they  are 
not  of  that  character  which  legislation  permits  councils  to  give; 
and,  even  if  they  were  of  that  character,  they  were  invalid  with- 
out the  assent  of  the  electors,  which,  as  might  be  expected,  the  en- 
actments require.  The  three  by-laws  and  the  agreements  under 
them  are  new  by-laws  and  new  agreements,  not  merely  dealing 
with  the  changes  made  but  expressly  embracing  and  providing  for 
all  that  was  contained  in  the  by-law  916  and  the  agreement  made 
under  it,  and  so  granted  a franchise,  and  having  done  that  with- 
out the  assent  of  the  electors,  the  by-laws  are  invalid.  Each  of 
these  by-laws,  and  all  together  comprised  in  one  scheme,  sub- 
stantially altered  the  terms  and  conditions  under  which  a “fran- 
chise” was  granted  by  the  by-law  and  agreement  of  1895,  and  on 
their  faith  in  which  conditions  the  assent  of  the  electors  was 
obtained,  and  so  cannot  have  any  effect,  without  the  assent  of  the 
electors  to  them. 

If  it  had  been  intended  that  the  terms  on  which  the  assent  of 
the  electors  was  obtained  might  be  altered  by  each  of  the  30 
one-year  succeeding  councils,  or  in  any  other  way,  it  should  and 
would  have  been  so  provided  in  the  by-law  granting  the  franchise, 
and  in  that  case  doubtless  the  assent  would  not  have  been  given,  for 
it  would  be  a farce  to  require  the  assent  with  one  hand  and  at  the 
same  time  give  with  the  other  power  to  make  it  nugatory. 

The  franchise  was  granted  to  the  railway  company  on  the 
terms  and  conditions  set  out  in  the  by-law  916  and  the  agree- 
ment made  under  it,  and  embodied  in  a statute  of  the  Legislature 
(1896)  59  Viet.  ch.  105,  it  being  expressly  stated  in  them  that 
it  was  granted  subject  to  all  the  terms,  conditions,  agreements, 
regulations,  obligations,  provisoes,  and  things  contained  in  the 
by-law  and  agreement,  which  the  railway  company  expressly  agreed 
to  conform  to,  obey,  perform,  observe,  fulfil,  and  keep;  and  they 
likewise  declared  that,  upon,  under^  and  subject  to  them,  the  rights 
and  privileges  conferred  on  the  railway  company  were  granted; 
and  so  if  these  by-laws  and  agreements  be  valid  it  cannot  be  said 
that  the  franchise  is  held  under  the  old  by-law  and  agreement. 
If  it  is  held  under  them,  then  the  railway  company  must  conform 
to,  obey,  perform,  observe,  fulfil,  and  keep  all  its  terms,  conditions, 
regulations,  obligations,  provisoes,  and  things  on  their  part  con- 
tained in  the  by-law  916  and  the  agreement  made  under  it:  if  it 
is  not,  then,  there  being  no  assent  to  the  by-laws  and  agreements 
under  which  they  hold,  whether  in  whole  or  in  part,  these  by-laws 
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and  agreements  are  made  invalid  by  the  municipal  franchise  en- 
actment. 

If  this  were  not  so,  if  the  council  could  at  their  discretion  or 
their  caprice  change  the  terms  of  the  by-law  and  agreement 
assented  to  by  the  electors,  then  the  safeguard  of  an  appeal  to  the 
electors  would  be  a sham  and  a trap.  The  electors  might  assent 
one  day  on  the  faith  of  stringent  conditions,  and  the  council  might 
the  next  day  release  all  such  conditions;  or  they  might  be  released 
in  instalments  as  is  being  done  in  the  by-laws  in  question  in  this 
case. 

It  must  be  remembered  that  when  by-laws  and  agreements  are 
submitted  to  electors  for  their  assent  every  detail  of  the  matter 
must  be  laid  before  them  and  that  it  is  only  the  by-law  and  agree- 
ment in  their  entirety  that  are  assented  to;  so  that  to  change  any- 
thing to  their  disadvantage  without  their  assent  would  be  a fraud 
upon  them 

The  railway  company  does  not  acquire  its  “franchise”  rights 
under  the  Municipal  Franchises  Act,  R.  S.  0.  1914,  ch.  197:  that 
Act  puts  a curb  on  the  power  they  may  have  under  some  other  en- 
actment to  acquire  such  franchises  as  are  embraced  in  it. 

Under  that  Act  (sec.  3)  a franchise  such  as  that  in  question 
cannot  be  granted  or  acquired  without  the  assent  of  the  electors. 

The  assent  was  obtained  in  respect  of  by-law  916  and  the 
agreement  made  under  it;  and  must  likewise  be  obtained  under 
the  by-laws  and  agreements  in  question  before  the  railway  com- 
pany can  hold  under  them. 

Section  4 of  the  Act  is  not  applicable  because  there  are  new 
agreements  covering  the  whole  field;  but,  if  they  were  renewals, 
or  renewals  in  part,  under  that  section,  the  assent  of  the  electors 
would  be  required. 

Section  3 of  the  Act  is  applicable : there  are  new  agreements 
and  by-laws  embracing  the  old  with  the  new;  and  so  the  assent  of 
the  electors  was  necessary;  and  without  it  they  are  altogether  in- 
valid, and  by-law  916  and  the  agreement  under  it  remain  in  force. 

In  considering  all  questions  regarding  “municipal  franchises” 
it  should  always  be  borne  in  mind  that  they  are  based  upon  the 
will  of  the  electors.  They  never  can  be  varied  without  the  assent 
of  the  electors  given  at  the  polls  in  formal  manner  required  by 
law. 

Minor  questions  have  now  to  be  considered:  they  affect  the  two 
by-laws  called  local  improvement  by-laws;  which  seem  plainly 
to  be  bad. 
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In  the  first  place,  they  were  passed  for  the  purpose  of  relieving, 
and  as  part  of  a scheme  to  relieve,  the  railway  company  from  a 
pressing  and  costly  obligation,  and  if  valid  would  have  that  effect : 
that,  in  my  opinion,  is  a misuse  of  the  enactment,  and  consequently 
ultra  vires  of  the  council.  Their  purpose  and  effect  were  to  re- 
lieve the  company  from  obligations  fixed,  it  seems,  by  the  council 
at  $18,430.92  in  money,  at  the  present  time,  and  to  place  that  bur- 
den on  the  corporation,  and,  through  the  corporation,  on  the  rate- 
payers at  large  in  instalments  extending  over  ten  years  to  come. 

The  by-laws  compel  the  corporation  to  do  work  which,  under 
by-law  916  and  the  agreement  made  under  it,  the  railway  com- 
pany was  bound  to  do;  and  the  doing  of  which  was  a part  of  the 
consideration  for  the  granting  to  the  railway  company  of  the 
"franchise"  in  question,  and  which  they  were  to  continue  to  do  or 
lose  the  franchise;  and  was  one  of  the  things  on  the  faith  of  the 
company  doing  which,  and  in  consideration  of  their  doing  them, 
the  electors’  assent  was  obtained.  So  that  to  give  effect  to  the 
scheme  under  which  the  by-laws  were  enacted  could  not  but  be 
a fraud  upon  the  electors,  if  forced  upon  them  against  their  will. 

Then  these  two  by-laws  were  drawn  and  passed  in  direct  viola- 
tion of  the  plain  provisions  of  the  local  improvement  enactment; 
so  plainly  so  that  they  must  have  been  drawn  by  some  one  without 
a knowledge  of  the  provisions  of  the  enactment  then  in  force. 

The  whole  cost  of  the  pavements  provided  for  is  put  at  over 
$45,000,  and  the  part  to  be  paid  by  the  corporation  at  over  $18,000, 
over  40  per  cent,  of  the  whole  cost ; but  there  is  nothing  before  me 
to  shew  just  how  this  is  made  up : however,  a report  of  a committee 
of  the  whole  council  shews  that  the  Tailway  company’s  part  of  the 
pavement — 8 feet — was  to  be  included  in  the  corporation’s  part 
of  the  cost;  which  probably  accounts  for  the  great  proportion  that 
the  ratepayers  at  large  would  be  obliged  to  pay  if  the  by-laws  were 
valid. 

These  things,  as  well  as  the  very  plain  words  of  the  Local  Im- 
provement Act,  should  make  it  very  plain  that  these  by-laws  are 
invalid. 

It  is  a just  principle  of  taxation  laws,  that  they  shall  be  even, 
all  shall  be  taxed  alike,  leaving  no  room  for  ulterior  purposes,  or 
the  exercise  of  favours  or  prejudices;  and  accordingly  the  power 
of  a council  to  impose  any  tax  in  the  circumstances  of  this  case  is 
contained  in  sec.  26  of  the  Local  Improvement  Act,  1927,  17  Geo. 
Y.  ch.  62,  in  these  words : "provide  that  such  part  as  to  the 
council  may  seem  proper”  of  the  cost  of  "every  . . . pavement 

. . . constructed  as  a local  improvement  which  otherwise 
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G.J.C.P. 
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Meredith,  would  be  chargeable  upon  the  land  abutting  directly  on  the  work, 
' ‘ shall  be  paid  by  the  corporation.” 

1927,  Passing  by  the  fact  that  the  8 feet  were  in  reality  not  charge- 

Re  able  upon  the  land  abutting  but  were  chargeable  upon  the  railway 
andCCitt  company,  the  by-law  does  not  provide  for  the  corporation’s  share 
of  London.  0f  “every”  pavement,  but  only  of  two,  ignoring  the  plain  words  of 
the  Act,  and  ignoring  a just  principle  in  taxation,  enabling  them- 
selves to  make  use  of  the  Act  for  ulterior  purposes,  and  to  make 
“fish  of  one  and  fiesh  of  another”  at  their  will. 

The  local  improvement  scheme  is  simple,  even-handed,  and 
reasonable : under  sec.  60,  with  the  assent  of  the  electors,  all  local 
improvement  works  may  be  done  under  the  Local  Improvement 
Act,  in  which  case  the  whole  cost  falls  on  those  locally  benefited; 
but  when  no  such  by-law  has  been  passed  the  corporation  may  pro- 
vide that  part  of  the  cost  of  a local  improvement  may,  in  respect 
of  every  work,  be  paid  by  the  corporation;  and  it  is  only  when 
there  is  such  a general  by-law — which,  it  is  said,  is  not  the  case 
here — that  a larger  share  can  be  assumed  under  subsec.  3 of  sec. 
26;  and  that  only  with  the  approval  of  the  Municipal  Board,  which 
has  not  been  obtained. 

Then,  under  sec.  8 of  the  Act,  these  by-laws  could  not  be 
legally  passed  within  21  days  after  publication  of  notice  of  the 
council’s  intention  to  undertake  the  work:  that  notice  was  not 
given. 

The  notice  was  published  on  the  23rd  June,  and  the  by-law 
was  passed  on  the  4th  July. 

This  is  not  a matter  of  form  only;  it  is  a matter  of  substance. 
The  Act  allows  an  appeal  against  the  published  intention  of  the 
council,  an  appeal  to  the  Ontario  Railway  and  Municipal  Board, 
but  that  appeal  must  be  made  by  petition  within  21  days. 

The  appeal  must  be  by  the  owners  representing  at  least  one- 
half  the  value  of  the  lots  which  are  to  be  specially  assessed. 

There  were  in  this  case  substantial  objections,  and  substantial 
objectors,  to  the  council’s  intention,  and  21  days  was  little  enough 
to  obtain  the  signatures,  of  the  persons  entitled  to  be  appellants, 
to  the  appeal  petition. 

From  the  papers  filed  it  is  plain  that  the  council  were  well 
aware  of  the  illegality  of  their  proceeding,  and  yet  they  persisted, 
it  may  be  upon  the  notion  that  the  end  justified  the  means : a very 
dangerous  doctrine  when  the  means  include  a breach  of  the  law, 
the  least  penalty  for  which  is  likely  to  be  payment  by  the  offender 
of  all  that  it  costs  to  undo  the  wrong  done. 
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The  by-laws  must  be  quashed;  and  the  applicant  must  be  paid 
his  costs  by  the  respondents;  but,  although  there  is  some  excuse 
for  making  five  applications  instead  of  one,  in  the  fact  that  the 
council  passed  five  by-laws  instead  of  two,  it  is  not  enough  to 
justify  the  applicant  in  making  unnecessary  costs:  his  costs  will 
therefore  be  as  if  all  his  applications  were  included  in  one 
application. 

The  respondent  being  the  Corporation  of  the  City  of  London, 
not  the  council  nor  its  members,  and  the  applications  asking  for 
costs  from  the  corporation  only,  the  incongruous  result  is  that  the 
electors  are  obliged  to  pay  the  costs  of  maintaining  their  rights 
and  resisting  a grave  infringement  upon  them.  But,  in  this  case, 
as  the  railway  company  have  agreed  to  indemnify  the  corporation 
as  to  these  costs,  it  may  be  that  they  shall  not  fall  eventually  on 
the  general  ratepayers,  who  assuredly  ought  not  to  pay  them. 

The  indemnifiers  took  a very  minute  risk  compared  with  all 
that  they  should  have  gained  if  it  had  turned  out,  as  the  common 
saying  is,  that : “What’s  every  one’s  business  is  no  one’s  business ;” 
and  so  the  invalid  by-laws  had  been  allowed  to  stand  because  un- 
challenged. 


[HODGINS,  J.A.] 
Re  Collins 


Executor's  and  Trustees — Summary  Application  by,  for  Advice  and 
Direction  of  Court  as  to  Ownership  of  Property — Whether  Question 
Determinable  upon  Originating  Notice — Rules  600(h),  60J/,  605 — 
Question  not  “ Arising  in  Administration  of  the  Estate." 

A question  as  to  whether  certain  property  is  or  is  not  part  of  the 
estate  of  a testator  is  not  to  he  determined  upon  summary  applica- 
tion by  way  of  originating  notice  under  Rule  600. 

Until  it  has  been  determined'  whether  the  property  is  really  part  of 
the  estate,  there  is  no  question  arising  “in  the  administration  of  the 
estate:”  Rule  600(h). 

Re  Barnes  (1918),  42  O.L.R.  352,  distinguished. 

In  re  Royle  (1889),  43  Ch.  D.  18,  followed. 

Too  many  unwarranted  applications  are  made  to  the  Court  by  execu- 
tors and  trustees  for  advice  and  direction. 

Application  by  the  Trusts  and  Guarantee  Company,  one  of 
the  executors  of  the  will  of  George  Collins,  deceased,  for  the  advice 
and  direction  of  the  Court  as  to  the  disposition  of  certain  War 
bonds  of  the  value  of  $30,000  which  had  been  the  property  of  the 
testator. 
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June  1.  The  application  was  heard  by  Hodgins,  J.A.,  in  the 
Weekly  Court,  Toronto. 

8.  II.  Bradford , K.C.,  for  the  applicant-company. 

B.  N.  Davis , K.C.,  for  the  other  executor  (the  son  of  the 
testator)  and  two  daughters. 

Lyle  Ramsey,  for  the  Official  Guardian,  representing  the  in- 
fant grandchildren  of  the  testator. 

June  2.  Hodgins,  J.A. : — The  bonds  are  claimed  by  the  co- 
executor,  James  A.  Collins,  and  his  two  sisters,  under  assignments 
made  before  the  testator’s  death  and  left  in  his  safe  addressed  to 
these  claimants.  In  pencil  on  one  of  them  is  a direction  in  the  de- 
ceased’s handwriting  that  they  are  not  to  be  transferred  until  his 
death  “and  are  entirely  exclusive  of  any  bequests  mentioned  in  my 
will.”  It  is  stated  that  the  infant  grandchildren  will  in  any  case 
take  the  daughters’  shares  after  their  death. 

I do  not  think  that  the  practice  by  way  of  originating  notice 
■was  intended  to  provide  for  determining  whether  or  not  certain 
property  was  or  was  not  part  of  the  estate.  This  is  a question  of 
fact  and  title,  and  unless  it  is  determined  in  favour  of  the  estate 
the  executors  have  no  concern  with  it. 

The  facts  here  indicate  the  intention  of  the  testator  that  these 
bonds  should  go  not  as  part  of  his  estate,  but  by  way  of  gift  inter 
vivos  to  the  claimants,  one  of  whom  is  the  co-executor?  who  claims 
that  the  gift  was  perfected  in  the  deceased’s  lifetime.  The  apply- 
ing executor  does  not  contest  this  view,  if  protected  by  the  Court 
on  this  motion,  but  the  grandchildren  argue  the  contrary. 

I do  not  feel  that  I should  decide  the  matter,  involving  a large 
sum  of  money,  on  a summary  application  based  wholly  upon  the 
affidavits  of  the  claimant  co-executor. 

I think  the  application  for  advice  and  direction  must  be  dis- 
missed with  costs,  leaving  the  estate,  if  it  so  desires,  to  bring 
action  to  have  its  title  to  these  bonds  declared.  If  the  parties 
prefer  and  agree  upon  the  course,  I will,  subject  to  the  difficulty  I 
have  pointed  out  of  dealing  with  the  matter  at  all  under  Rule  600 
et  seq.}  direct  an  issue  to  be  tried  upon  viva  voce  and  documentary 
evidence,  in  which  the  estate  shall  be  plaintiff  and  the  claimant. 
James  A Collins  and  the  daughters  and  the  infants  shall  be  de- 
fendants, in  which  case  the  costs  shall  be  determined  by  the  Judge 
who  tries  the  issue. 

In  September,  19127,  the  application  was  renewed  before 
TIodgins,  J.A.,  the  same  counsel  appearing. 
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October  3.  Hodgins,  J.A. This  case  has  been  again  men-  Hodg-ins, 
tioned  to  me,  and  it  is  urged  that  Re  Barnes  (1918),  42  0.  L.  R.  J A‘ 
352,  is  an  authority  warranting  the  application  under  Rule  601  1927. 

( h ) or  under  Rule  604  or  605.  In  Re  Barnes  no  fact  was  in  dis-RE  Collins. 
-pute,  the  decision  is  based  upon  documents  alone,  and  it  is  clear 
that,  as  the  debt  to  the  estate  prima  facie  existed,  there  was  a 
question  ‘‘'arising  in  the  administration  of  the  -estate/*  i.e.,  whether 
the  documentary  evidence  and  the  appointment  of  the  debtor  as 
executrix  shewed  that  it  had  been  extinguished.  See  also  Re  Rally 
(1911),  25  0.  L.  R.  112.  Here,  there  is  a fact  to  be  found:  Was 
there  delivery  of  the  bonds  under  the  circumstances  of  the  case? 

The  appointment  of  the  son  as  executor  clears  the  ground  for  him, 
but  it  must  be  determined  whether  the  daughters  or  the  estate  are 
the  owners  of  the  bonds  designated  for  them.  Until  it  is  so  de- 
termined, the  estate  cannot  say  that  there  is  any  question  which 
arises  “in  the  administration  of  the  estate/*  under  Rule  600  (/i)*: 

Re  Martin  (1904),  8 O.  L.  R.  638;  Re  McDougall  (1904),  8 O.  L. 

R.  640;  In  re  Davies  (1888),  38  Ch.  D.  210.  I am  quite  unable 
to  see  the  applicability  of  Rules  604  and  605. 

In  In  re  Royle  (1889),  43  Ch.  D.  18?  Cotton,  L.J.,  in  deciding 
that  there  was  no  jurisdiction  under  an  originating  notice  to  de- 
termine whether  the  sum  of  £171  which  the  testator  handed  to  his 
wife  before  his  death  and  which  stood  in  her  name  at  a bank,  be- 
longed to  her  or  to  the  estate,  said : — 

“This  is  not  a question  between  the  executor  and  a legatee  as 
such,  but  a question  between  the  executor  and  a person  who  holds 
money  which  he  alleges  to  belong  to  the  estate  of  the  testator,  and 
which  she  alleges  to  be  her  own.  In  an  administration  suit  the 
regular  course  would  have  been,  after  directing  accounts  of  the 
personal  estate,  to  add  a special  inquiry  whether  this  sum  of 
money  had  been  given  to  the  widow.  She  then,  if  she  thought  fit, 
could  come  in  and  say,  ‘I  submit  to  the  jurisdiction,  and  am  will- 
ing to  have  the  question  tried  under  this  inquiry  as  if  an  action 
had  been  brought  against  me.*  But  if  she  did  not  do  so,  there 
would  be  no  jurisdiction  to  decide  adversely  against  her  in  the 
administration  action,  that  she  was  not  entitled  to  the  money.** 

In  In  re  King,  [1907]  1 Ch.  72,  a person  with  a possible  future 
claim  (on  the  estate)  was  held  not  a proper  party  to  litigation  in 

* 600.  The  executors  or  administrators  of  a deceased  person  or 
any  of  them.  . . . may  apply  by  originating  notice  for  the  determina- 
tion Without  any  administration  of  the  estate  or  trust  of  any  of  the 
following  questions  or  matters 

(7i)  The  determination  of  any  question’  arising  in  the  administra- 
tion of  the  estate  or  trust. 
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Hodgins, 

J.A. 

respect  to  the  administration  of  the  estate.  See  also  In  re  Amalga- 
mated Society  of  Railway  Servants , [1910]  2 Ch.  547. 

1927. 

I think  there  are  far  too  many  unwarranted  applications  made 

Re  Collins,  to  the  Court  by  executors  and  trustees  for  advice  and  direction. 


Under  our  legislation*,  a trustee  is  protected  if  he  has  acted  hon- 
estly and  reasonably,  and  where  trust  companies  accept  the  task 
of  administering  estates  for  gain,  they  ought  to  be  willing  to  be 
judged  by  that  standard.  In  case  of  doubt  or  difficulty  they  can 
secure  sound  advice  from  their  own  solicitor,  and  should,  gener- 
ally speaking,  act  on  it  instead  of  expecting  the  Court  ter  tell  them 
what  to  do. 

As  at  present  advised,  I cannot  direct  an  issue. 

[MIDDLETON,  J.A.] 

1927. 

Re  Dennis  and  Lindsay 

October  6. 

Title  to  Land — Sale  and  Conveyance  of  Land  of  Intestate  by  Heirs-at- 
law  and  Next  of  Kin — Letters  of  Administration  not  Obtained — 
Conveyance  before  Expiry  of  three  Years  from  Death — Devolution 
of  Estates  Act , R.S.O.  191Jt,  ch.  119,  sec.  13 — Title  Perfected  on 
Expiry  of  three  Years — Absence  of  Evidence  of  Intestacy — Registry 
Act,  R.S.O.  191Jh  ch.  12Jh  secs.  11,  11. 

L.  died  intestate  in  April,  1907,  leaving  him  surviving  his  widow  and 
four  adult  sons,  his  next  of  kin  and  heirs-at-law.  Letters  of  admin 
istration'  were  not  obtained;  but  in  August,  1909,  the  widow  and  her 
four  sons  sold  and'  conveyed  land  owned  by  the  intestate  to  H.:  — 
Held,  that,  although  at  the  time  of  the  conveyance  the  land  had  not 
automatically  vested  in  those  beneficially  entitled,  three  years  from 
the  date  of  the  death  of  the  intestate  nota  having  elapsed  (sec.  13  of 
the  Devolution'  of  Estates  Act),  the  conveyance  had  full  effect  at  the 
expiry  of  the  three  years,  giving  H.  title  to  the  land. 

It  was  contended  that,  in  the  absence  of  letters  of  administration, 
there  was  no  satisfactory  evidence  of  the  actual  intestacy  of  L.,  and 
an  objection  was  made  to  the  title  of  D.,  claiming  under  H.:  — 

Held,  upon’  an  application  under  the  Vendors  and  Purchasers  Act,  that 
the  objection  was  not  entitled  to  prevail,  having  regard  to  the  pro- 
visions of  secs.  71  and  77  of  the  Registry  Act,  the  effect  of  which  is, 
that  any  will  which  is  not  registered  within  12  months  from  the 
death  of  the  testator,  or  within  the  further  period  permitted  by  sec. 
77,  is  void  as  against  any  registered  conveyance  which  may  have 
been  made  and  duly  registered  by  the  persons  beneficially  entitled 
claiming  under  the  deceased. 

Bondy  v.  Fox  (1869),  29  U.C.R.  64,  followed. 

Motion  by  Morris  Dennis,  vendor,  under  the  Vendors  and 
Purchasers  Act,  for  an  order*  declaring  that  an  objection  made 

* See  sec.  35  of  the  Trustee  Act,  1926,  16  Geo.  V.  ch.  40. 
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by  the  purchaser,  Mary  Lillian  Lindsay,  to  the  vendor’s  title  to  1927. 

land,  the  subject  of  an  agreement  of  sale  and  purchase,  was  j>E  Dennis 

invalid.  AND 

Lindsay. 

October  5.  The  application  was  heard  by  Middleton,  J.A., 
in  the  Weekly  Court,  Toronto. 

N.  Phillips,  for  the  vendor. 

W.  R.  Willard , for  the  purchaser. 

October  6.  Middleton,  J.A. : — Benjamin  Lloyd,  the  owner 
of  the  land  in  question,  died  on  or  about  the  28th  April,  1907. 
intestate,  leaving  him  surviving  his  widow  and  four  adult  sons, 
his  next  of  kin  and  heirs-at-law. 

No  letters  of  administration  were  obtained  to  his  estate,  but 
on  the  10th  August,  1909,  the  widow  and  her  four  sons  sold  and 
conveyed  the  land  to  one  Heaslop,  under  whom  the  vendor  claims, 
for  the  consideration,  as  stated  in  the  deed,  of  $d00,  the  receipt 
of  which  is  acknowledged. 

The  objection  taken  to  the  title  is  that,  in  the  absence  of  let- 
ters of  administration,  the  widow  and  heirs  and  next  of  kin  of 
the  deceased  could  not  make  a good  title  to  the  land.  At  the  time 
of  the  conveyance,  in  1909,  the  land  would  not  have  automatically 
vested  in  those  beneficially  entitled.  This  would  not  occur  until 
the  expiry  of  three  years  from  the  date  of  the  death  of  the  tes- 
tator.* This,  however,  would  not  prevent  the  conveyance  from 
those  beneficially  entitled  having  effect.  A perfect  title  would 
not  be  obtained  until  the  expiry  of  the  three  years,  when  the  land 
would  vest  in  the  beneficiaries,  and  the  conveyance  already  made 
by  them  would  in  this  way  be  fed  and  would  give  to  the  purchaser 
a full  title  to  the  land. 

The  main  argument  was  that,  in  the  absence  of  letters  of  ad- 
ministration, there  was  no  satisfactory  proof  or  evidence  of  the 
actual  intestacy  of  the  deceased.  I do  not  think  that  this  objection 
is  entitled  to  prevail.  It  ignores  the  provisions  of  the  Registry 
Aot.f  The  effect  of  these  is  that  any  will  which  is  not  registered 

*See  sec.  13  of  the  Devolution  of  Estates  Act,  R.S.O.  1914,  ch.  119. 

-{-Sections  71  and  77  of  the  Registry  Act,  R.S.O.  1914,  ch.  124, 
are  in  part  as  follows  : — 

71. — (1)  After  the  grant  from  the  Crown  of  land,  and  letters  patent 
issued  therefor,  every  instrument  affecting  the  land  or  any  part  thereof 
shall  be  adjudged  fraudulent  an'd  void  against  any  subsequent  purchaser 
or  mortgagee  for  valuable  consideration  without  actual  notice,  unless 
such  instrument  is  registered  before  the  registration  of  the  instrument 
under  which  the  subsequent  purchaser  or  mortgagee  claims. 

77.  A will  or  the  probate  thereof  and  letters  of  administration 
with  the  will  annexed  registered  within’  twelve  months  next  after  the 
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within  12  months  from  the  death  of  the  testator,  nr  within  the 
further  period  permitted  by  sec.  77  of  the  Registry  Act  (R.  S.  0. 
1914,  ch.  124) ? is  void  as  against  any  registered  conveyance  which 
may  have  been  made  and  duly  registered  by  the  persons  beneficially 
entitled  claiming  under  the  deceased.  While  the  language  of  the 
Registry  Act  is  perhaps  not  as  clear  as  it  might  well  be?  the 
obscurity  arising  from  the  fact  that  a will  is  covered  by  the  ex- 
pression “instrument”  (see  the  interpretation  clause),  its  mean- 
ing has  never  been  in  doubt. 

It  has  been  consistently  held  in  many  cases,  of  which  Bondy 
v.  Fox  (1869)?  29  U.  C.  R.  64,  will  serve  as  an  example,  that  this 
is  the  effect  of  the  statute. 

The  objection  is  not  well-founded,  and  an  order  may  be  made 
so  declaring. 


[FERGUSON,  J.A.] 


Re  Mackenzie. 


Will — Construction — Distribution  of  Estate  — Ontario  Devolution  of 
Estates  Act,  R.S.O.  1914,  ch.  119,  sec.  30 — English  Statute  of 
Distributions,  1670,  22  & 23  Car.  II.  ch.  40,  sec.  5 — Rule  of  Con- 
struction of  Statutes — “ Legally  Represent ” — “Legal  Representatives 
of” — “ Lineal  Descendants ” — “ Personal  Representative”  as  Used  in 
sec.  2 (&)  of  Ontario  Act — Intention  of  Testator — Persons  Coming 
within  Class  “ Wife  and  Children  and  Children  of  any  Deceased 
ChildP 

Where  a section  of  an  Act  of  Parliament  is  introduced  into  another,  it 
must  be  read  in  the  sense  which  it  bore  in  the  original  Act,  and  con- 
sequently it  is  legitimate  to  refer  to  all  the  rest  of  that  Act  in  order 
to  ascertain  what  that  section  meant,  though  other  sections  are  not 
incorporated  in  the  new  Act. 

Mayor  of  Portsmouth  v.  Smith  (1885),  10  App.  Cas.  364,  and  Lamb  v. 
Cleveland  (1891),  19  Can.  S.C.R.  78,  followed. 

The  words  “legally  represent”  and  “legal  representatives  of”  in  sec. 
30  of  the  Ontario  Devolution  of  Estates  Act,  which  is  in  substantially 
the  same  words  as  sec.  5 of  the  English  Statute  of  Distributions,  1670, 
22  & 23  Car.  II.  ch.  40,  are  to  be  read  as  meaning  and  refer- 
ring to  “lineal  descendants”  only,  and  not  to  a “personal  repre- 
sentative,” which  expression,  by  sec.  2 (&)  of  the  Ontario  Act,  means 
and  includes  an  executbr  or  administrator,  notwithstanding  that  sec. 
3 of  the  English  Act  did  not  form  part  of  the  Ontario  Act. 


death  of  the  testator  shall  be  as  valid  and  effectual  against  subsequent 
purchasers  and  mortgagees  as  if  the  same  had  been  registered  immed- 
iately after  such  death;  and  in  case  the  devisee  ...  is  disabled  from 
registering  the  same  within  such  time  . . . then  the  registration  of 

the  same  within  twelve  months  next  after  . . . the  removal  of  such 
impediment,  shall  be  a sufficient  registration  within  the  meaning  of 
this  Act. 
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Bridge  v.  Abbot  (1791),  3 Bro.  C.C.  224,  and  later  cases,  followed.  1927. 

A testator  by  his  will  directed  that  his  estate  should  “be  divided  among  

my  wife  and  children  and  children  of  any  deceased  child  in  the  same  Re 
manner  as  the  law  at  the  time  of  my  death  would  divide  the  same  Mackenzie. 
had  I died  intestate:” — 

Held,  that  the  administrators  of  the  estate  of  a son  of  the  testator,  who 
predeceased  his  father,  dying  intestate,  and  leaving  no  children,  were 
not  entitled  to  take  under  the  will. 

Held,  also,  that  the  intention  of  the  testator  was,  that  his  whole  estate 
should  be  divided  amongst  persons  coming  within  the  class  “wife 
and  children  and  children  of  any  deceased  child/’  and  only  persons 
coming  within  that  class  were  to  be  considered  in  arriving  at  the 
number  of  shares  and  in  making  the  distribution  directed  by  the  will. 

Motion  by  the  executors  and  trustees  under  the  will  of  Sir 
William  MacKenzie,  deceased,  for  the  opinion,  advice,  and  direc- 
tion of  the  Court  as  to  the  meaning  and  effect  of  the  will  and  as  to 
the  distribution  of  the  estate  of  the  testator  thereunder. 

September  29.  The  motion  was  heard  by  Ferguson,  J.A., 
in  the  Weekly  Court,  Toronto. 

W.  N.  Tilley , K.C.,  for  the  executors  and  trustees. 

Arthur  W.  Anglin , K.C.,  for  the  administrators  and  trustees 
of  the  estate  of  R J.  MacKenzie,  deceased. 

D.  L.  McCarthy,  K.C.,  for  the  children  and  grandchildren  of 
Sir  William  MacKenzie. 

October  11.  Ferguson,  J.A. : — Sir  William  MacKenzie  died 
on  the  5th  November,  1923,  having  first  made  his  last  will  bear- 
ing date  the  20th  May,  1909,  which  will  has  been  duly  admitted 
to  probate. 

Sir- William  left  him  surviving  seven  children  and  two  grand- 
children, the  two  grandchildren  being  children  of  a deceased  son, 

Alexander  W.  MacKenzie,  who  died  on  the  6th  June*  1907. 

Lady  MacKenzie  predeceased  her  husband.  R.  J.  MacKenzie, 
another  son  of  the  testator,  also  predeceased  his  father,  and  left 
him  surviving  his  wife,  Mrs.  May  MacKenzie,  and  no  children. 

Paragraph  11  of  Sir  William  MacKenzie’s  will  reads: — 

“11.  My  will  is  that  subject  to  the  foregoing  and  to  any 
changes  which  I may  by  codicil  hereafter  make  my  estate  shall 
be  divided  among  my  wife  and  children  and  children  of  any  de- 
ceased child  in  the  same  manner  as  the  law  at  the  time  of  my  death 
would  divide  the  same  had  I died  intestate  and  I direct  my  trus- 
tees accordingly  and  I authorise  them  to  make  divisions  from 
time  to  time  when  and  as  in  their  uncontrolled  discretion  they 
think  suitable  having  in  view  the  general  position  of  my  estate. 
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Ferguson,  and  its  future  requirements.  I further  authorise  them  to  make 
JA‘  advances  from  time  to  time  to  those  entitled  to  share  in  my 
1927.  estate  of  such  sums  on  account  of  their  shares  as  my  trustees  may 
re  think  expedient.  I further  authorise  my  trustees  when  making 
Mackenzie,  divisions  of  my  estate  to  make  such  divisions  in  whole  or  in  part 
in  assets  capable  of  being  fairly  divided  such  as  shares  bonds  and 
other  securities  instead  of  realising  the  same  and  dividing  the  pro- 
ceeds.^ 

R.  J.  MacKenzie  died,  intestate,  and  Mr.  Anglin,  on  behalf 
of  the  administrators  and  trustees  of  the  estate  of  R.  J.  MacKenzie, 
now  submits  and  contends  that  they  are  “legal  representatives  of” 
or  “legally  represent”  R.  J.  MacKenzie,  deceased,  within  the 
meaning  of  those  words  as  the  same  are  used  in  sec.  30*  of  the 
Devolution  of  Estates  Act,  R.S.O.  1914,  ch.  119,  and  are,  under 
that  section,  entitled  to  share  in  the  estate  of  the  testator. 

Counsel  for  the  children  and  grandchildren  of  the  testator 
submit  and  contend:  (1)  that  the  words  “legal  representative  of” 
or  “legally  represent”  as  used  in  sec.  30  mean  and  refer  to  lineal 
descendants,  and  do  not  extend  to  and  include  personal  repre- 
sentatives as  defined  in  sec.  2,  para.  (&),  of  the  Act;  (2)  that  the 
testator  has,  by  the  use  of  the  words,  “my  estate  shall  be  divided 
among  my  wife  and  children  and  children  of  any  deceased  child,” 
defined  and  limited  the  class  of  persons  who  are  to  benefit  so  as 
to  exclude  Mr.  Anglin’s  clients. 

The  executors  and  trustees  of  the  testator  submit  the  matter 
to  the  Court  for  advice  and  direction,  supporting  however  the 
contentions  and  submissions  made  on  behalf  of  the  children  and 
grandchildren  of  the  testator. 

If  I am  of  opinion  that  the  first  submission  or  contention  of 
Mr.  McCarthy  is  sound,  it  will  not  be  necessary  to  deal  with  his 
second  contention,  and  therefore  I deal  first  with  the  contention 
that  the  persons  who,  within  the  meaning  of  sec.  30  of  the  Devolu- 
tion of  Estates  Act,  represent  or  are  legal  representatives  of  R.  J. 
MacKenzie,  deceased,  must  be  lineal  descendants  of  R.  J.  Mac- 
Kenzie. 

* 30.  Except  as  in  this  Act  is  otherwise  provided)  the  personal 
property  of  a person  dying  intestate  shall  be  distributed  as  follows, 
that  is  to  say:  one-third  to  the  wife  of  the  intestate  and  all  the  residue 
by  equal  portions  among  the  children  of  the  intestate  and  such  persons 
as  legally  represent  such  children  in  case  any  of  them  have  died  in 
his  lifetime,  and  if  there  are  no  children  or  any  legal  representatives 
of  them  then  one-half  of  the  personal  property  shall  be  allotted  to  the 
wife,  and  the  residue  thereof  shall  be  distributed  to  every  of  the  next 
of  kindred  of  the  intestate  .... 
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I was  not  referred  to  any  Ontario  case,  and  counsel  agreed  Ferguson, 
that  they  have  been  unable  to  find  any  Ontario  case  which  de-  J A' 
termines  the  meaning  of  the  words  “legal  representatives'’*  or  the  1927. 
words  “such  persons  as  legally  represent/*  as  the  same  are  used  in  re 
sec.  30  of  the  Ontario  statute.  Mr.  Anglin  submits  that  there  ^Mackenzie. 
no  English  case  which  as  a matter  of  decision  defines  the  meaning 
of  these  words  as  used  in  the  Statute  of  Distributions  (1670) 

22  & 23  Car.  II.  ch.  10,  sec.  5 (Statutes  at  Large,  vol.  3).  Counsel 
are  agreed  that  sec.  30  of  the  Ontario  Act  is  taken  from  the 
English  Act,  and  is  in  the  same  words  as  sec.  5 thereof,  and  that 
as  far  back  as  the  case  of  Bridge  v.  Abbot  (1791),  3 Bro.  C.C.  224, 
there  are  expressions  of  judicial  opinion  that  those  words  as  used 
in  the  English  statute  mean  and  refer  only  to  lineal  descendants. 

See  Hawkins  on  Wills,  3rd  ed.,  p.  143,  where  some  of  the  cases 
are  discussed. 

As  I understand  him,  Mr.  Anglin  does  not  seriously  contend 
that  the  real  meaning  and  effect  of  those  words  as  used  in  the 
English  statute  was  not  correctly  stated  in  Bridge  v.  Abbot,  but 
he  submits  that  this  case  and  other  English  authorities  are  based 
upon  the  intention  .of  Parliament  as  gathered  from  other  sections 
of  the  English  Act  not  carried  into  our  Act,  and  particularly  upon 
the  use  in  the  3rd  section  of  the  English  statute  of  the  words  “or 
legally  representing  their  stocks  pro  suo  cuique  jure  ” and  he  sub- 
mits that,  although  sec.  30  of  our  Devolution  of  Estates  Act  is  a 
reprint  of  sec.  5 of  the  English  Statute  of  Distributions,  yet  the 
interpretation  of  our  section  may  and  should  be  different,  because 
6ec.  3 of  the  English  Statute  of  Distributions  is  not  found  in  our 
statute,  and  he  submits  and  contends  that  the  words  in  sec.  30  of 
our  statute  should  be  interpreted  without  regard  to  or  reference 
to  the  other  section  of  the  English  Act  and  rather  by  reference  to 
sec.  2 of  our  Act,  para,  (b),  which  reads: — 

“In  this  Act  . . . ‘personal  representative*  shall  mean  and 
include  an  executor,  an  administrator,  and  an  administrator  with 
will  annexed.** 

In  other  words,  Mr.  Anglin’s  contention  is  that  if  the  English 
Act  had  contained  only  sec.  5,  there  would  have  been  no  warrant 
for  giving  the  words  now  under  consideration  the  construction 
which  has  been  put  upon  them  in  England,  and  he  submits  that, 
as  the  other  relevant  sections  of  the  English  Act  lmve  not  been 
carried  into  the  Ontario  Act,  I should  not  look  at  the  omitted 
sections  of  the  English  Act  to  aid  me  in  arriving  at  the  meaning 
of  the  sections  which  have  been  carried  into  our  Act,  but  rather 
should  look  for  assistance  and  guidance  to  the  words  found  in  our 
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Ferguson,  own  Act  and  to  synonymous  terms,  and  to  such  cases  as  In  re 
J'A‘  Crawford? s Trusts  (1854),  2 Drew.  230. 

1927-  It  is  conceded  by  counsel  that  the  English  Statute  of  Distri- 

Re  butions,  in  so  far  as  applicable,  was  part  of  the  general  body  of 
Mackenzie.  Imperial  law  introduced  into  this  country  in  1792,  and,  except 
as  amended  in  1858  by  22  Viet.  ch.  93,  sec.  44,  had  been  in  force 
down  to  1902,  when  it  was  repealed.  Section  '30  of  our  Devolution 
of  Estates  Act  was  not  made  part  of  that  statute  until  1910.  It 
was  first  sanctioned  by  the  Legislature  of  Ontario  by  ch.  335  of 
the  Revised  Statutes  of  1897  (3rd  volume)  as  sec.  2,  an  Act  in- 
tituled “An  Act  respecting  the  Distribution  of  Intestates'  Estates,' " 
which  Act,  however,  did  not  come  into  force  until  1902,  in  which 
year  the  Ontario  Legislature  passed  an  Act  intituled  “An  Act  re- 
specting the  Imperial  Statutes  relating  to  property  and  civil 
rights  incorporated  into  the  Statute  Law  of  Ontario."  The  Act 
of  1902  is  ch.  13  of  2 Edw.  VII.,  and  deals  with  Imperial 
statutes  referred  to  in  vol.  3 of  R.  S.  O.  1897,  and  brings  them 
into  force  as  part  of  our  statute  law,  and,  among  other  Acts,  brings 
in  ch.  335  in  substitution  for  the  English  Act  repealed.  Section 
9 of  the  Act  of  1902  provides  that  the  substituted  Acts  brought 
into  force  by  that  statute  shall  not  operate  as  new  laws  but  shaR 
be  construed  and  have  the  effect  of  a consolidation,  and  as  declar- 
atory, of  the  law  as  contained  in  the  said  Imperial  Acts  and  parts 
of  Acts  so  repealed  and  for  which  said  revised  statutes  are  sub- 
stituted. 

In  1910  the  Distribution  of  Estates  Act,  being  ch.  335  of  R. 
S.  O.  1897,  that  had  been  brought  into  force  in  1902  by  2 Edw. 
VII.  ch.  13,  was  embodied  in  the  Devolution  of  Estates  Act,  10 
Edw.  VII.  ch.  56,  and  later  this  Act  was  carried  into  R.  S.  O. 
1914  as  ch.  119. 

It  being  well  established,  if  not  conceded,  that,  except  as  to 
the  section  repealed  in  1858  by  22>  Viet.  ch.  93  the  English  Statute 
of  Distributions  was,  in  effect,  a part  of  our  law  from  the  year 
1792  to  the  year  1902,  and  that  that  statute  was,  during  all  these 
years,  correctly  interpreted  so  as  to  limit  the  meaning  and  effect 
of  the  words  “legally  represent"  or  “legal  representatives  of,"  as 
used  in  sec.  5,  to  lineal  descendants,  I am  of  opinion  that  I must, 
in  order  to  give  meaning  and  effect  to  the  declaration  contained 
in  sec.  9 of  .ch.  13  of  the  statutes  of  1902,  repealing  the  English 
Act  and  embodying  sec.  5 thereof  in  our  statute  (now  sec.  30,  R. 
S.  O.  1914,  ch.  119),  look  for  assistance  and  guidance  to  the  words 
of  the  statute  from  which  sec.  30  is  taken,  and  to  the  decisions  or 
opinions  that  have  been  expressed  thereon  in  the  early  English 
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cases  cited  by  counsel,  and  many  of  which  are  referred  to  and  con- 
sidered in  the  Saskatchewan  case  of  Bosom  v.  Weslowski , [1923] 
3 D.  L.  R.  1200,  and  the  New  Brunswick  ease  Be  Henderson, 
[1925]  4 D.  L.  R.  12,  and  [1926]  2 D.  L.  R.  536. 

Irrespective  of  the  declaration  contained  in  the  statute  of  1910, 
I am  of  the  opinion  that,  in  the  absence  of  a contrary  intention 
expressed  in  the  statute,  I should,  as  a general  proposition  of  law, 
have  regard  to  the  wording  of  the  statute  from  which  the  section 
is  taken  and  to  the  decisions  thereon.  This,  I think,  is  the  mean- 
ing and  effect  of  the  statement  of  Lord  Blackburn  in  Mayor  of 
Portsmouth  v.  Smith  (1885),  10  App.  Cas.  364,  at  p.  371,  where 
he  says: — 

“Where  a single  section  of  an  Act  of  Parliament  is  introduced 
into  another,  I think  it  must  be  read  in  the  sense  which  it  bore  in 
the  original  Act  from  which  it  is  taken,  and  that  consequently  it 
is  perfectly  legitimate  to  refer  to  all  the  rest  of  that  Act  in  order 
to  ascertain  what  that  section  meant,  though  those  other  sections 
are  not  incorporated  in  the  new  Act.” 

And  it  is  also  the  effect  of  the  statement  of  Mr.  Justice  G Wynne 
in  Lamb  v.  Cleveland  (1891),  19  Can.  S.  €.  R.  78,  at  p.  103,  where 
he  says : — 

“Now  it  may,  I think,  be  laid  down  as  an  invariable  course  of 
construction  of  a Provincial  statute,  so  taken  verbatim  from  an 
Act  of  the  Imperial  Parliament,  that  the  Provincial  Courts  should 
construe  the  Provincial  Act  in  accordance  with  the  construction 
put  upon  the  Imperial  statute.” 

Applying,  then,  the  declaration  contained  in  sec.  9 of  the  Act 
of  1902  and  the  principles  of  construction  enunciated  by  Lord 
Blackburn  and  Mr.  Justice  Gwynne,  and  having  in  mind  the  bis- 
tory of  sec.  30  of  the  Devolution  of  Estates  Act,  and  the  wording 
of  sec.  3 of  the  English  Statute  of  Distributions,  and  the  opinions 
expressed  in  the  English  authorities  and  in  the  New  Brunswick 
case  to  which  I have  referred,  the  reasoning  of  which  I prefer  to 
that  of  the  Saskatchewan  case  cited,  I am  of  opinion  that  the 
words  “legally  represent”  or  “legal  representatives  of,”  as  used  in 
sec.  30  of  the  Devolution  of  Estates  Act,  R.  S.  O.  1914,  ch.  119, 
mean  and  refer  to  lineal  descendants  and  do  not  refer  to,  extend 
to,  or  include  executors  or  trustees  such  as  are  represented  by  Mr. 
Anglin,  and  I would  direct,  advise,  and  declare  accordingly. 

That  brings  me  to  a consideration  of  the  second  submission 
of  Mr.  McCarthy,  which  is  in  effect  that  the  administrators  and 
trustees  represented  by  Mr.  Anglin  are  not  within  the  class  of 
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persons  that  Sir  William  MacKenzie  expressed  an  intention  to 
benefit  under  his  will. 

Mr.  Anglin  submitted  and  contended  that  the  controlling 
words  of  the  paragraph  of  the  will  of  Sir  William  MacKenzie  now 
under  consideration  are,  “in  the  same  manner  as  the  law  at  the 
time  of  my  death  would  divide  the  same  had  I died  intestate,”  and 
that  if  his  clients  represent  R.  J.  MacKenzie,  but  are  excluded 
from  taking  by  the  description  of  the  class  of  persons  who  the 
testator  says  are  to  benefit,  there  must  be  an  intestacy  as  to  that 
share,  and  that  on  the  principles  applied  in  such  cases  as  Bulloch 
v.  Downes  (1860),  9 H.  L.  C.  1,  In  re  Nightingale , [1909]  1 Ch. 
385,  In  re  Ham/s  Trust  (1851),  21  L.  J.  Ch.  217,  and  Holloway 
v.  Radclijfe  (1857),  26  L.  J.  Ch.  401,  I may  and  should  read  out 
of  the  will  or  ignore  the  words  “among  my  wife  and  children  and 
children  of  any  deceased  child.” 

On  the  other  hand,  Mr.  Tilley  and  Mr.  McCarthy  submit  that 
the  testator  does  not,  by  the  words  of  his  will,  say  that  the  mem- 
bers of  the  class  are  each  to  receive  the  same  amount  as  they  would 
have  received  had  the  testator  died  intestate,  but  that  “ my  estate 
shall  be  divided  amongst  my  wife  and  children  and  children 
of  any  deceased  child,”  and  this,  they  contend,  means  that  the 
whole  estate  is  to  be  divided  among  persons  coming  within  the 
class,  and  that,  when  the  executors  divide  and  thus  come  to  apply 
the  statute,  they  cannot  take  into  consideration  any  one  who  does 
not  come  within  the  class  described  by  the  testator. 

On  this  point  it  seems  to  me  that  the  result  turns  on  the 
answer  to  the  question : What  did  the  testator  mean  ? Did  he  mean 
that  his  estate  should  be  divided  as  if  he  had  died  intestate,  or  did 
he  mean  that  in  any  event  the  persons  entitled  to  benefit  under 
his  will  were  limited  to  the  class  of  persons  named  by  him  ? I do 
not  think  I get  much  assistance  from  the  cases.  True  they 
enunciate  and  draw  attention  to  and  illustrate  principles  that  I 
should  make  use  of ; but,  after  all,  my  task  is  to  endeavour  to  find 
out,  from  the  words  of  the  will,  the  real  intention  of  the  testator, 
and  to  give  effect  to  that  unless  I am  precluded  from  doing  so  by 
some  authority. 

On  consideration  of  the  authorities  cited  and  the  words  of  the 
will,  I am  of  opinion  that  the  testator  intended  that  only  persons 
coming  within  the  class  were  to  be  taken  into  consideration  in 
arriving  at  the  number  of  shares  and  in  making  the  distribution 
he  afterwards  directed,  and  that  the  authorities  cited  by  Air.  Ang- 
lin do  not  prevent  me  giving  effect  to  what  I think  was  the  tes- 
tator’s real  intention,  and  I would  direct,  advise,  and  declare 
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accordingly.  Costs  of  all  parties  out  of  the  estate,  those  of  ex- 
ecutors as  between  solicitor  and  client. 

This  case  may  go  further,  and  therefore  for  the  assistance  of 
the  Court  I list  hereunder  the  statutes  and  authorities  referred 
to  by  counsel  : — 

Statutes. 

1.  Statute  of  Distributions  (1670)  22  & 23  Car.  II.  ch.  10 
(Statutes  at  Large,  vol.  3). 

2.  Statutes  of  Canada  (1858)  22  Viet.  ch.  93,  sec.  44,  repeal- 
ing part  of  22  & 23  Car.  II.  ch.  10. 

3.  2 Edw.  VII.  (1902)  ch.  13,  sec.  9 (Ont.) 

4.  Statute  of  Distribution,  R.S.O.  1897,  vol.  3,  ch.  335. 

5.  Devolution  of  Estates  Act,  1910,  10  Edw.  VII.  ch.  56, 
secs.  2(5)  and  30. 

6.  Devolution  of  Estates  Act,  R.S.O.  1914,  ch.  119,  secs.  2(5) 
and  30. 

7.  Wills  Act,  R.S.O.  1914,  ch.  120,  sec.  37,  amended  by 
9 Geo.  V.  ch.  25,  sec.  15,  and  by  16  Geo.  V.  ch.  39,  sec.  2. 

8.  Manitoba  Trustee  Act,  R.S.M.  1913,  ch.  200,  sec.  3. 

Text-Books. 

1.  Hawkins  on  Wills,  3rd  ed.,  p.  143;  2nd  ed.,  p.  144;  1st  ed., 
p.  109. 

2.  Bacon’s  Abridgment,  vol.  3,  p.  502. 

3.  Viner’s  Abridgment,  vol.  11,  p.  186. 

4.  Comyns’  Digest,  vol.  1,  p.  473. 

Cases. 

1.  Bridge  v.  Allot  (1791),  3 Bro.  C.C.  224,  29  E.R.  502. 

2.  Long  v.' Blackall  (1797),  3 Ves.  Jun.  486.  30  E.R.  1119. 

3.  Price  v.  Strange  (1820),  6 Mad.  159,  56  E.R.  1052. 

4.  Rolinson  v.  Smith'  (1833),  6 Sim.  47,  58  E.R.  512. 

5.  Walter  v.  Maikin  (1833),  6 Sim.  148,  58  E.R.  550. 

6.  Cotton  v.  Cotton  (1839),  2 Beav.  67,  8 L.J.  Ch.  349,  48 
E.R.  1104. 

7.  Booth  v.  Vicars  (1844),  1 Coll.  6,  63  E.R.  297. 

8.  Smith  v.  Palmer  (1849),  7 Ilare  225,  68  E.R.  92. 

9.  In  re  Ham's  Trust  (1852),  21  L.J.  Ch.  217. 

10.  In  re  Craivford’s  Trusts  (1854),  2 Drew.  230,  23  L.J.  Ch. 
625,  60  E.R.  707. 

11.  Holloway  v.  Radcliffe  (1857),  26  L.J.  Ch.  401. 

12.  King  y.  Cleaveland  (1859),  28  L.J.  Ch.  835. 


Fterguson, 

J.A. 
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13.  Bullock  y.  Downes  (1860),  9 H.L.C.  1,  11  E.R.  627. 

14.  Ash  y.  Ash  (1863),  33  Beav.  187,  55  E.R.  338. 

15.  In  re  Philps ’ Will  (1869),  L.R.  7 Eq.  151. 

16.  In  re  Rosslsi  Trusts  (1871),  L.R.  13  Eq.  286. 

17.  Hasluck  y.  Pedley  (1874),  L.R.  19  Eq.  271. 

18.  Fielden  y.  Ashworth  (1875),  L.R.  20  Eq.  410. 

19.  Mortimore  v.  Mortimore  (1879),  4 App.  Cas.  448. 

20.  Re  Thompson  (1886),  55  L.T.R.  8*5. 

21.  In  re  Natt  (1888),  37  Ch.  D.  517. 

22.  Gorringe  v.  Mahlstedt,  [1907]  A.C.  225. 

23.  In  re  Nightingale , [1909]  1 Ch.  385. 

24.  In  re  Williams,  [1914]  1 Ch.  219. 

25.  Hutchinson  v.  National  Refuges  for  Homeless  and  Desti- 
tute Children,  [1920]  A.C.  794. 

26.  Rosom  v.  Weslowski,  [1923]  3 D.L.R.  1200. 

27.  Re  Henderson,  [1925]  4 D.L.R.  12,  and  [1926]  2 D.L.R. 
536. 

28.  Mayor  of  Portsmouth  y.  Smith  (1885),  10  App.  Cas.  364, 
371. 

29.  Lamb  y.  Cleveland  (1891),  19  Can.  S.C.R.  78,  103. 
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[APPELLATE  DIVISION]. 

Hansen  y.  Nugget  Publishers  Ltd.  1927. 

October  14. 

Libel — Newspaper — Privilege — Libel  and  Slander  Act,  R.S.O.  19V/,  ch. 

71,  secs.  8 (2)  ( e ),  10  (1) , (3)—  Reasonable  Explanation  or  Con- 
tradiction— Absence  of  Request — Retractation — “ Forecast ” — Plead- 
ing— Meeting  of  Municipal  Council — Proceedings  at — Document  be- 
fore Council  but  not  Read. 

The  plaintiff,  who  had  been  charged  before  the  Police  Magistrate  for  a 
city  with  reckless  driving  of  a motor  vehicle  and  with  being  drunk 
while  in  charge  thereof,  was  convicted  by  the  magistrate  upon  the 
former  and  acquitted  upon  the  latter  charge.  Pending  the  trial  the 
plaintiff  had  shingled  a house  owned  by  the  magistrate.  On  appeal 
the  acquittal  was  reversed.  Charges  against  the  magistrate  were 
made  to  the  Government  by  the  city  council,  and  a demand  was  made 
for  an  investigation  of  the  police  court.  A Government  official 
wrote  to  the  council  that  affidavits  of  the  facts  would  be  required 
before  action  would  be  taken  in  regard  to  the  charges.  The,  council 
met  and  passed  a resolution  empowering  the  city  solicitor  to  procure 
the  affidavits.  The  mover  of  the  resolution  handed  to  one  of  the 
editors  of  the  defendant’s  newspaper  a copy  of  the  charges,  and  they 
were  published  in  the  newspaper.  The  plaintiff  brought  this  action 
for  libel,  complaining  of  certain  words  used  in  the  charges,  prefaced 
by  the  words  “Result  Forecast”  (which  were  not  in  the  charges). 

The  words  complained  of  were:  “During  the  interval  between  the 
arrest  and  the  dismissal  of  the  charge,”  the  magistrate  “had  his 
home  newly  shingled  by”  the  plaintiff,  “and  it  was  freely  discussed 
around  the  city  that”  the  plaintiff  “would  not  be  convicted^  and  that 
the  more  serious  charge  against  him  would  be  discharged.  The  more 
serious  charge  was  dismissed.”  The  innuendo  was  that  the  plaintiff 
had  bribed  or  attempted  to  bribe  the  magistrate.  The  defendants 
pleaded  privilege  within  the  meaning  of  sec.  10  (1)  of  the  Libel 
and  Slander  Act:  — 

Held  (assuming  that  the  words  complained  of  could  reasonably  be 
construed  as  reflecting  upon  the  plaintiff),  that  the  defendants,  not 
having  been  asked,  and  so  not  having  refused,  to  publish  a “letter 
or  statement  of  explanation  or  contradiction  by  or  on  behalf  of  the 
plaintiff”  (sec.  10  (3)),  although  asked  for  a retractation  under 
sec.  8 (2)(e),  were  not  deprived  by  sec.  10  (3)  of  the  statutory 
privilege. 

2 The  heading  “Result  Forecast”  was  not  part  of  the  libel  complained 
of  in  the  plaintiff’s  pleading  and  did  not  take  away  the  statutory 
privilege. 

Geary  v.  Alger  (1925),  57  O.L.R.  218,  distinguished. 

3.  In  cases  of  defamation,  the  parties  are  held  with  reasonable  strict- 
ness to  their  pleadings;  and,  no  amendment  being  asked,  none  should 
be  made  by  the  Court;  but,  even  if  the  heading  were  made  part  of 
the  alleged  libel,  the  plaintiff  would  not  be  advanced,  for  “forecast” 
does  not  at  the  present  time  mean  “contrived”  or  “caused”  but  “pre- 
dicted” or  “estimated.” 

4.  The  document  containing  the  charges,  though  not  actually  read  at 
the  council  meeting,  was  before  the  council,  was  part  of  the  “pro- 
ceedings” at  the  meeting,  and  so  was  privileged. 

Sharman  v.  Merritt  and  Hatcher  Ltd.  (1916),  32  Times  L.R.  360,  ap- 
proved and  followed. 
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An  appeal  by  the  defendants  from  the  judgment  of  Grant,  J., 
upon  the  veTdiet  of  a jury,  in  favour  of  the  plaintiff  for  the  re- 
covery of  $200  damages  in  an  action  for  libel  contained  in  the  de- 
fendants’ newspaper. 


September  26.  The  appeal  was  heard  by  Latchfoed,  G.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

W.  N.  Tilley , K.C.,  for  the  appellants,  argued  that  the  article 
complained  of  was  a fair  report  of  proceedings  of  a municipal 
council,  was  privileged,  and  was  published  without  malice.  Under 
sec.  10  (1)  of  the  Libel  and  Slander  Act,  R.S.O.  1'914,  ch.  71,  the 
appellants  were  entitled,  under  privilege,  to  publish  at  the  request 
of  a municipal  official,  any  notice  or  report  issued  by  him  for  the 
information  of  the  public.  Certain  evidence  offered  by  one  Saun- 
ders had  been  wrongly  rejected. 

A.  G.  Slaght , K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  appellants  could  not  claim  the  privilege  accorded  by  sec. 
10  (1),  first,  because  they  had  refused  to  insert  in  their  news- 
paper a statement  or  contradiction  such  as  required  by  sec.  10 
(3) ; secondly,  because  the  heading  “Result  Forecast”  was  not 
part  of  the  report,  and  so  was  not  privileged,  and  was  libellous; 
thirdly,  the  document,  the  “charges”  containing  the  alleged  libel, 
not  having  been  read  to  the  council,  formed  no  part  of  the  pro- 
ceedings at  the  meeting. 

Tilley,  K.C.,  in  reply,  urged  that  the  respondent  had  asked  a 
retractation,  not  a statement  under  sec.  10  (3).  The  heading  “Re- 
sult Forecast”  was  not  part  of  the  libel  complained  of.  The 
“charges”  document  was'  before  the  council  and  did  form  part  of 
the  proceedings  at  the  council  meeting:  Sharman  v.  Merritt  and 
Hatcher  Ltd.  (1916),  32  Times  L.  R.  360. 

October  14.  * Riddell,  J.A. : — This  is  an  appeal  by  the  defend- 
ants against  the  judgment  in  a libel  action  tried  before  Mr.  Jus- 
tice Grant  at  North  Bay,  in  which  the  plaintiff  was  awarded 
damages  to  the  amount  of  $200. 

It  has  been  pointed  out  more  than  once  that  in  actions  for 
defamation  the  pleadings  are  or  may  be  of  more  importance  than 
in  other  actions:  Boys  v.  Star  Printing  and  Publishing  Co. 
(192-7),  60  O.  L.  R.  592,  at  p.  593:  C.  v.  D.  (1924),  56  O.  L.  R. 
209,  at  p.  210. 

The  statement  of  claim  reads  : — 

“1.  The  plaintiff  is  a contractor  residing  in  the  city  of  North 
Bay,  district  of  Nipissing,  and  the  defendants  are  proprietors  and 
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publishers  of  a newspaper  called  the  ‘Nugget’  in  the  city  of  North 
Bay,  in  the  district  of  Nipissing. 

“2.  On  or  about  the  6th  day  of  July,  1926,  the  defendants 
in  their  said  newspaper  falsely  and  maliciously  printed  and  pub- 
lished of  the  plaintiff,  under  the  heading  of  “Result  Forecast,” 
the  following  words,  namely : — 

“ ‘3.  During  the  interval  between  the  arrest  and  the  dismissal 
of  the  charge  Magistrate  Weegar  had  his  home  newly  shingled 
by  J.  P.  Hansen,  and  it  was  freely  discussed  around  the  city  that 
Hansen  would  not  be  convicted  and  that  the  more  serious  charge 
against  him  would  be  discharged.’ 

“4.  The  plaintiff  understood  the  words  to  mean  that  he,  the 
said  plaintiff,  between  his  arrest  on  the  9th  October,  1925,  under 
the  charges  of  being  drunk  while  in  charge  of  an  automobile  and 
of  careless  and  reckless  driving,  and  the  date  set  for  the  trial  of 
the  said  charges,  namely,  the  21st  October,  1925,  had  newly 
shingled  the  home  of  the  magistrate,  and  on  so  doing  the  said 
plaintiff  had  bribed  or  attempted  to  bribe  the  said  magistrate  who 
heard  the  said  charges,  which  magistrate  is  an  official  of  the  court, 
thereby  exposing  himself,  the  said  plaintiff,  to  a criminal  charge 
as  insinuated  in  the  said  publication. 

“5.  Shortly  afterwards  the  plaintiff,  through  his  solicitor, 
requested  of  the  defendants  a complete  apology  in  the  same  man- 
ner as  published,  and  the  defendants  tendered  in  their  publication 
some  time  later  an  excuse,  but  not  in  the  same  manner  as  that  of 
the  first  publication.;  the  defendants  were  requested  to  make  a full 
apology,  following  the  said  excuse  offered,  and  no  apology  was 
ever  tendered.” 

Then  follow  the  usual  allegation  of  injury  and  claim  for 
damages. 

The  defendants  set  np : — 

“1.  The  defendants  admit  paragraph  1 of  the  plaintiff’s 
statement  of  claim,  but.  save  as  hereinafter  expressly  admitted, 
the  defendants  deny  all  other  allegations  contained  in  the  plain- 
tiff’s statement  of  claim,  and  put  him  to  the  proof  thereof. 

“2.  The  words  complained  of  in  the  third  paragraph  of  the 
statement  of  claim  were  published  in  the  defendants’  newspaper 
called  ‘The  Nugget’  as  part  of  a report  of  the  proceedings  of  a 
public  meeting  of  the  Municipal  Council  of  the  City  of  North  Bay 
within  the  meaning  of  section  10  of  the  Libel  and  Slander  Act. 
being  Revised  Statutes  of  Ontario,  1914,  chapter  71,  and  with- 
out malice,  and  the  publication  of  the  matter  complained  of  was 
for  the  public  benefit. 

16 — 61  O.L.R. 


App.  Div. 
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“3.  The  defendants  further  published  in  their  issue  of 
Tuesday  the  20th  July,  1926,  a statement  of  explanation,  with- 
in the  meaning  of  section  10  of  the  said  Libel  and  Slander  Act, 
as  follows : — 

“ ‘The  Nugget  takes  this  opportunity  of  stating  that  no  animus 
was  intended  in  publishing  the  charges  made  by  the  city  council 
in  connection  with  the  proposed  police  court  probe.  The  article 
in  question  was  published  as  a news  item,  the  Nugget  believing 
that  the  citizens  in  general  were  entitled  to  know  the  charges  that 
had  been  made.  Exception  has  been  taken  to  the  paragraph  read- 
ing: “During  the  interval  between  the  arrest  and  the  dismissal  of 
the  charges  Magistrate  Weegar  had  his  house  newly  shingled  by 
J.  P.  Hansen,  and  it  was  freely  discussed  around  the  city  that 
Hansen  would  not  be  convicted  and  that  the  more  serious  charge 
against  him  would  be  dropped/  ” 

“This  paragraph  was  published  as  part  of  the  charges  laid 
by  the  city  council  and  was  not  published  with  the  intention  of 
injury. 

“4.  The  defendants  plead  privilege  within  the  meaning  of 
section  10  of  the  said  Libel  and  Slander  Act.” 

The  plaintiff  joined  issue. 

The  facts  are  that  the  plaintiff,  a contractor  in  North  Bay, 
had  been  charged  before  the  police  magistrate  there  with  reck- 
less driving  of  an  automobile  and  with  being  drunk  when  in  charge 
of  an  automobile;  that  pending  the  trial  the  plaintiff  had  shingled 
a house  owned  by  the  magistrate;  that  he  was  convicted  of  the 
former  and  acquitted  of  the  latter  offence;  that,  on  appeal  to  the 
County  Court  Judge,  the  acquittal  was  reversed;  that  there  were 
charges  made  against  the  magistrate  by  the  city  council  and  other 
bodies  to  the  Government  asking  for  a probe  of  the  police  court ; 
that  Mr.  Humphries,  the  Inspector  of  Legal  Offices,  wrote  the 
council  requiring  affidavits  from  persons  having  actual  knowledge 
of  the  facts  before  he  would  take  action;  that  the  matter  came 
before  the  council  on  the  5th  July,  1926,  and  the  council  unani- 
mously resolved  to  empower  the  city  solicitor  to  procure  the 
necessary  affidavits. 

Mr.  Saunders,  the  mover  of  this  resolution,  after  it  was 
passed,  called  the  news  editor  of  the  defendants  over  from  the  press 
table  and  handed  him  an  envelope  containing  a copy  of  the 
charges  against  the  magistrate  and  the  letter  from  the  inspector 
to  the  council.  • 

Then  the  newspaper  of  the  defendants,  on  the  6th  July,  pub- 
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lished  an  article  under  an  unexceptionable  heading,  containing  App.  Div. 
the  following : — 1927. 


“The  Charges. 

“The  three  charges  that  have  been  laid  before  the  Attorney- 
GeneraTs  department  are  as  follows: — 

“J.  P.  Hansen,  a contractor,  was  arrested  on  the  9th  October, 
1925,  charged  with  being  drunk  while  in  charge  of  an  automobile, 
and  with  careless  and  reckless  driving. 

“J.  P.  Hansen  was  arraigned  in  police  court  on  the  10th 
October,  on  above  charges  and  was  remanded  to  the  21st  October, 
when  he  was  convicted  on  the  charge  of  reckless  driving.  The 
charge  of  being  drunk  in  charge  of  an  automobile  was  dismissed 
by  the  magistrate. 

“This  charge  was  appealed  before  the  County  Court  Judge, 
and  the  magistrate’s  decision  was  reversed.  Hansen  was  found 
guilty  of  being  drunk  in  charge  of  the  automobile  and  sentenced 
to  seven  days  in  gaol. 


Hansen 

v. 

Nugget 
Publish- 
ers Ltd. 


Riddell,  J.A. 


“Result  Forecast. 

“During  the  interval  between  the  arrest  and  the  dismissal  of 
the  charge,  Magistrate  Weegar  had  his  home  newly  shingled  by 
J.  P.  Hansen,  and  it  was  freely  discussed  around  the  city  that 
Hansen  would  not  be  convicted  and  that  the  more  serious  charge 
against  him  would  be  discharged. 

“The  more  serious  charge  was  dismissed.” 

The  article  sets  out  the  charges  made  against  the  magistrate 
accurately,  adding,  however,  the  interlined  caption  “Result  Fore- 
cast.” 

'Some  of  these  facts  do  not  appear  in  evidence,  by  reason  of 
the  course  taken  at  the  trial;  but  such  as  do  not  so  appear  were 
agreed  to  before  us  or  were  manifest : if  there  were  any  doubt  as 
to  any  of  these  facts,  we  should  exercise  our  powers  under  Rule 
232  and  have  the  formal  evidence  supplied. 

The  solicitor  for  the  plaintiff,  on  the  12th  July,  1926,  wrote  to 
the  defendants  as  follows : — 

“I  am  requested  by  my  client  to  inform  you  that  your  issue 
of  the  Nugget  published  at  North  Bay,  Ont.,  Tuesday  the  6th 
July,  1926,  has  an  article  appearing  on  the  first  page  under  the 
caption  ‘Police  Court  Inquiry  again  up  in  Council.’ 

“This  article  sets  up  the  preliminary  matters  leading  up  to 
the  statement  therein  contained,  which  my  client  objects  to  on 
the  strength  that  the  same  is  defamatory  to  himself  and  exposes 
him  to  a grave  charge. 
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“The  paragraph  in  the  said  article  complained  of  has  im- 
mediately preceding  it  the  heading  ‘Result  Forecast7  and  then 
follows  as  follows : — 

“ ‘Luring  the  interval  between  the  arrest  and  the  dismissal 
of  the  charge  Magistrate  Weegar  had  his  home  newly  shingled 
by  J.  P.  Hansen,  and  it  was  freely  discussed  around  the  city  that 
Hansen  would  not  be  convicted  and  that  the  more  serious  charge 
against  him  would  be  dropped.7 

“My  client  contends  that  an  explanation  is  forthcoming  from 
you,  as  the  said  article  carries  an  innuendo  which  is  very  defam- 
atory to  him  and  libellous,  and  furthermore  tends  to  shew  that  he 
is  guilty  of  a very  grave  offence. 

“My  client  demands  a full  retractation  of  the  said  innuendo, 
accompanied  by  a letter  of  explanation  shewing  that  no  defamatory 
or  libellous  statement  was  intended  against  him  in  the  said  article 
and  that  the  said  retractation  be  made  in  your  next  current  issue 
in  the  same  manner  as  the  statement  was  published,  and  the  same 
to  appear  in  as  public  and  conspicuous  a manner  as  the  article 
complained  of:  otherwise  take  notice  that  my  client  will  have  to 
take  the  necessary  steps  to  be  protected  from  such  unnecessary 
and  libellous  publicity. 

“Trusting  you  will  see  your  way  clear  to  accede  to  my  client’s 
demand.” 

Thereupon  the  defendants,  on  the  20th  July,  published  the 
article  (set  out  in  the  statement  of  defence)  under  the  heading 
'“Charges  Published  as  a News  Item.77  The  important  part  of 
this  is  in  the  statements  that  “no  animus  was  intended,77  “the 
article  was  published  as  a news  item,77  and,  as  to  the  paragraph 
complained  of,  that  it  “was  published  as  part  of  the  charges  laid 
by  the  city  council  and  was  not  published  with  the  intention  of 
injury.77  A writ  followed  on  the  16th  August,  1926,  and  trial  on 
the  22nd  February,  1927,  with  the  result  already  stated. 

It  will  be  seen  that  the  sole  defence  is  under  the  Libel  and 
Slander  Act,  R.S.O.  1914,  ch.  71,  sec.  10  (1),  “A  fair  and  accur- 
ate report  published  in  a newspaper  ...  of  any  meeting  of  a 
municipal  council  . . . shall  be  privileged  unless  it  shall  be 

proved  that  such  publication  was  made  maliciously.77  No  malice 
is  so  much  as  suggested : but  the  plaintiff  contends  that  the  de- 
fendants are  debarred  the  advantage  of  this  subsection  by  reason 
of  the  provisions  of  sec.  10  (3)  : — 

“(3)  The  protection  intended  to  be  afforded  by  this  section 
shall  not  be  available  as  a defence  in  any  proceeding  if  the  plain- 
tiff shews  that  the  defendant  has  refused  to  insert  in  the  news- 
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paper  making  such  publication  a reasonable  letter  or  statement 
of  explanation  or  contradiction  by  or  on  behalf  of  the  plaintiff.” 

The  plaintiff  did  not,  however,  frame  his  letter  under  sec.  10 
(3)  but  under  sec.  8 (2)  (e) — he  asked  for  a retractation,  not 
the  insertion  “in  the  newspaper  . . . (of)  a reasonable  letter 

or  statement  ...  by  or  on  behalf  of  the  plaintiff.” 

There  is  not  in  this  anything  to  take  away  the  statutory 
privilege. 

This  privilege,  however,  is  disputed  on  two  other  grounds : — 

(1)  By  reason  of  the  heading  “Result  Forecast.”  It  is  to  be 
observed  that  the  heading  is  not  part  of  the  alleged  libel  com- 
plained of — what  is  complained  of  is  “the  following  words”  set 
out  in  paragraph  3.  The  heading  is  mentioned,  I presume,  not 
for  the  purpose  of  identifying  the  connection  of  the  words  com- 
plained of,  but  because  it  is  contended  that  they  take  away  the 
privilege  of  the  statute  under  Gearg  v.  Alger  (1925),  57  O.L.R. 
218,  58  O.L.R.  39.  But  in  that  case  the  headlines  were  part  of  the 
libel  complained  of — and  it  was  found  that  the  flaming  headlines 
formed  no  part  of  the  proceeding.  It  was  held  “that  the  head- 
lines, being  . . . libellous,  constitute  no  fair  and  accurate  re- 
port and  no  part  of  any  fair  and  accurate  report,”  and  conse- 
quently the  defence  under  sec.  11.(1)  was  not  proved.  See  57 
0.  L.  R.  at  p.  220. 

In  cases  of  defamation  the  parties  are  held  with  reasonable 
strictness  to  their  pleadings:  here  no  amendment  is  asked,  and 
we  should  not  amend  without  (even  if  we  should  or  might  with) 
request  so  to  do. 

But,  even  if  the  heading  were  made  part  of  the  alleged  libel, 
I am  unable  to  see  how  the  plaintiff  would  be  advanced.  There 
is  no  question  that  in  the  charges  was  a statement  that  “it  was 
freely  discussed  around  the  city  that  Hansen  would  ...  be 
discharged” — and  that  is  a “Result  Forecast.”  “Forecast”  does 
not  at  the  present  time,  as  argued  before  us,  mean  “contrived,” 
“caused,”  “determined,”  but  “predicted,”  “estimated,  conjectured, 
or  imagined  beforehand.”  Nothing  in  the  nature  of  causation  is 
connoted  but  simply  anticipation. 

The  other  point  is,  that  the  document,  the  “charges/  contain- 
ing the  alleged  libel,  was  not  in  fact  read  at  the  council  meet- 
ing— it  is  consequently  argued  that  it  forms  no  part  of  “any  pro- 
ceedings” of  the  meeting. 

This  is  baseless  on  principle  as  an  authority. 

As  well  say  that  the  pleadings  in  an  action  in  appeal  before 
us  (which  seldom  even  one  and  more  seldom  more  than  one  Judge 
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reads)  are  not  proceedings  in  our  'Court  if  they  are  not  read.  The 
“charges”  were  not  sealed  up,  they  were  open  and  before  the 
council,  present  to  the  minds  of  all  the  members  of  the  council 
and  acted  on  by  the  council.  The  policy  of  the  Act  is  that  the 
people  may  be  informed  as  to  the  public  acts  of  their  representa- 
tives in  Dominion,  Province,  and  municipality,  and  that  news- 
papers may  without  fear  of  prosecution  for  libel  tell  the  people 
everything  that  their  representatives  do  and  everything  upon 
which  they  act. 

Authority  is  not  wholly  wanting.  In  Sharman  v.  Merritt  and 
Hatcher  Ltd.,  32  Times  L.  R.  360,  Shearman^  J.,  had  the  same 
point  before  him  and  was  of  the  opinion  that  "it  would  be  fritter- 
ing away  the  privilege  of  newspapers  if  he  were  to  hold  that  this 
was  anything  else  than  a fair  and  accurate  report  of  what  took 
place  at  the  meeting.”  In  that  case  the  question  arose  in  relation 
to  a “report  concerning  the  plaintiff”  (which  was  never  read  in 
public). 

This  case  is  referred  to  in  Gatley  on  Libel  and  Slander  (1924), 
pp.  327,  329 : it  has  not  been  overruled  or  questioned,  and  I think 
it  is  good  law. 

On  the  facts  appearing,  the  learned  Judge  should  have  dis- 
missed the  action : the  appeal  should  be  allowed  with  costs  here 
and  below. 

I have  treated  this  case  on  the  hypothesis  that  the  “words” 
sued  on  could  reasonably  be  construed  as  reflecting  upon  the  plain- 
tiff : and  I have  not  thought  it  necessary  to  consider  other  points 
of  more  or  less  interest  discussed  on  the  appeal.  Mr.  Tilley  had 
leave  to  amend  his  notice  of  appeal  to  meet  the  facts. 


Middleton,  Masten,  and  Orde,  JJ.A.,  agreed  with  Riddell, 
J.  A. 


Latchford,  C.J.,  agreed  in  the  result. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 

1927.  Prentice  v.  City  of  Sault  Ste.  Marie. 

October  24.  Highway — Nonrepair — Ice  on  Sidewalk — Injury  to  Person  by  Reason 
of — Formation  of  Ice  Caused  by  Act  of  Municipal  Corporation — 
Misfeasance — Notice  of  Claim  and  Injury — Necessity  for — Consoli- 
dated Municipal  Act,  1922,  sec.  J,60 , subsecs.  1,  2,  — Absence  of 

Power  in  Court  to  Excuse  ( subsec . 5). 

As  a consequence  of  the  act  of  the  defendant  municipal  corporation 
in  throwing  upon  a sidewalk,  part  of  a highway,  water  which  froze, 
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the  plaintiff,  slipping  upon  the  ice  formed,  was  injured,  and  brought 
this  action  to  recover  damages  for  her  injury,  not  having  given 
the  notice  of  her  claim  and  injury  required  by  sec.  460,  subsec.  4,  of 
the  Consolidated  Municipal  Act,  1922:  — 

Held,  having  regard  to  the  provisions  of  subsecs.  1 and  2 of  sec.  460, 
that  subsec.  4 is  applicable  to  want  of  repair  caused  by  misfeasance 
as  well  as  by  nonfeasance,  and  the  action  failed. 

The  rule  in  Hey  don's  Case  (1584),  2 Co.  Rep.  18,  applied. 

The  want  of  the  notice  cannot  be  excused  by  the  Court:  subsec.  5. 
History  of  the  legislation  bestowing  a right  of  action  against  public 
corporations  which  have  control  of  highways  for  damages  for  non- 
repair. 

Glynn  v.  City  of  Niagara  Falls  (1913-14),  29  O.L.R.  517,  31  O.L.R.  1, 
referred  to. 

An  appeal  by  the  Corporation  of  the  City  of  Sault  Ste.  Marie, 
the  defendants,  from  the  judgment  of  Rose,  J.,  at  the  trial,  in 
favour  of  the  plaintiffs  (husband  and  wife)  for  the  recovery  of 
$2,600  in  an  action  for  damages  in  respect  of  injury  sustained  by 
the  plaintiff  Sarah  Prentice  by  falling  upon  a sidewalk  in  a street 
in  Sault  Ste.  Marie,  alleged  to  be  out  of  repair. 

September  26  and  27.  The  appeal  was  heard  by  Latchford, 
C.J.,  Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

W.  N.  Tilley , K.C.,  for  the  appellants,  argued,  first,  that  the 
plaintiff  John  Prentice,  by  shovelling  the  snow  on  the  private  walk 
in  front  of  his  house  leading  to  the  sidewalk  after  the  22nd  Feb- 
ruary, the  date  of  the  flooding  by  the  defendants,  had  altered  the 
level,  contrary  to  a city  by-law,  and  so  the  onus  was  on  him  to  shew 
that  what  he  had  thus  done  did  not  cause  the  accident.  The  learned 
Judge’s  finding  that  the  ice  of  the  22nd  had  remained  there  until 
the  7th  March,  the  date  of  the  accident,  was  erroneous.  It  was 
upon  ice  formed  by  the  melting  of  snow  placed  there  by  Prentice’s 
shovelling  that  the  plaintiff  Sarah  slipped.  The  learned  Judge’s 
finding  that  the  strip  of  house-walk  was  not  a sidewalk  was  erron- 
eous. It  was  a sidewalk,  and  so  the  defendants  were  liable  only 
for  gross  negligence.  If  it  was  a private  walk,  the  defendants  were 
not  liable.  If  it  was  a sidewalk,  the  defendants  were  protected 
by  the  statute.  The  duty  was  on  Prentice,  he  having  changed  the 
condition  of  things,  to  take  precautions  against  injuring  any  one. 
Prentice’s  wife  relied  upon  him,  and  not  on  the  defendants,  to  see 
that  that  was  done:  Admiralty  Commissioners  v.  8.S.  Volute, 
[1922]  1 A.C.  129;  Child  v.  Hearn  (1874),  L.R.  9 Ex.  176.  The 
wife  was  guilty  of  contributory  negligence.  The  case  came  directly 
within  sec.  460  of  the  Consolidated  Municipal  Act,  1922,  12  & 
13  Geo.  V.  ch.  72,  covering  all  liability,  both  for  nonfeasance  and 
misfeasance,  and  consequently  notice  of  claim  and  injury  was 
requisite.  Subsection  3 restricts  liability  for  nonfeasance  or  mis- 
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feasance  to  cases  of  gross  negligence,  and  under  subsec.  5 notice  is 
necessary  where  damage  has  occurred  from  snow  or  ice,  whether 
nonfeasance  or  misfeasance. 

Sir  William  Ilearst,  K.C.,  for  the  plaintiffs,  respondents,  con- 
tended that  there  was  ample  evidence  to  support  the  learned 
Judge’s  finding  that  the  ice  of  the  22nd  February  had  remained 
in  place  until  the  7th  March,  and  was  the  cause  of  the  accident, 
and  this  finding  should  not  be  disturbed.  The  finding  that  the 
wife  was  not  guilty  of  contributory  negligence  was  also  correct. 
As  to  the  applicability  of  the  statute,  this  was  a case  of  mis- 
feasance, the  placing  of  a nuisance  on  the  sidewalk ; the  statute  did 
not  apply,  and  so  gross  negligence  need  not  be  shewn,  nor  need 
notice  of  claim  and  injury  be  given:  Rowe  v.  Corporation  of  Leeds 
and  Grenville  (1863),  13  U.C.C.P.  515;  Glynn  v.  City  of  Niagara 
Falls  (1913),  29  O.L.R.  517;  Municipal  Council  of  Sydney  v. 
Bourse,  [1895]  A.C.  433;  Robe  and  Clothing  Co.  Ltd.  v.  City  of 
Kitchener  (1923),  55  O.L.R.  1. 

Tilley,  K.C.,  in  reply,  referred  to  Cayzer  Irvine  & Co.  v.  Carron 
Co.  (1884),  '9  App.  Cas.  873. 

October  24.  Riddell,  J.A. An  appeal  from  the  judgment 
of  Mr.  Justice  Rose  at  the  trial. 

Much  careful  argument  was  presented  to  us  in  the  endeavour 
to  shew  that  the  learned  trial  Judge  had  erred  in  his  findings  of 
fact.  An  attentive  perusal  of  the  evidence  does  not  justify  me  in 
saying  that  he  was  wrong:  I share  his  doubt  in  some  matters, 
but  simply  to  doubt  is  to  affirm. 

The  facts,  then,  upon  which  I proceed  are  simple — the  City 
of  Sault  Ste.  Marie  has  a certain  street  with  a concrete  side- 
walk built  a short  distance  in  from  the  street-line : the  city  express- 
ly or  impliedly  authorised  the  owner  of  a house  facing  this  street  to 
build  a concrete  house-way  from  his  door  to  the  sidewalk,  and, 
consequently,  in  part  on  the  street. 

On  the  22nd  February,  the  servants  of  the  city  placed  a con- 
siderable quantity  of  water  on  that  part  of  the  house-way  which  is 
on  the  street;  some  of  this  water  froze,  as  was  to  be  expected,  and 
remained  as  ice  on  this  walk ; on  the  7th  March,  the  plaintiff 
Sarah  Prentice,  wife  of  the  house-owner,  walking  with  due  care, 
slipped  on  this  ice  and  was  seriously  injured,  to  the  damage  of 
herself  and  her  husband,  the  other  plaintiff. 

In  the  view  that  I take  of  the  case,  it  is  not  necessary  to  launch 
out  into  the  alluring  pursuit  of  a principle  to  determine  whether, 
and,  if  ever,  when  and.  how,  misfeasance  in  interfering  with  the 
surface  of  a sidewalk  becomes,  by  lapse  of  time  or  otherwise,  non- 
feasance. 
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I am  content  to  assume  that  it  was  the  original  act  of  mis- 
feasance on  the  22nd  February  that  was  the  causa  causans  of  the 
accident — and  that  this  action  is  based  on  malfeasance. 

The  sole  available  defence  is  based  upon  the  Consolidated 
Municipal  Act,  1922,  12  & 13  Geo.  V.  ch.  72,  sec.  460  (4),  which 
reads : — 

“(4)  No  action  shall  be  brought  for  the  recovery  of  the  damages 
mentioned  in  subsection  1 unless' notice  in  writing  of  the  claim 
and  of  the  injury  complained  of  has  been  served  upon  or  sent  by 
registered  post  to  the  head  or  the  clerk  of  the  corporation,  in  the 
case  of  a county  or  township  within  ten  days,  and  in  the  case  of  an 
urban  municipality  within  seven  days,  after  the  happening  of  the 
injury.” 

The  subsection  1 referred  to  reads : — - 

“460. — (1)  Every  highway  and  every  bridge  shall  be  kept 
in  repair  by  the  corporation  the  council  of  which  has  jurisdiction 
over  it,  or  upon  which  the  duty  of  repairing  it  is  imposed  by  this 
Act,  and  in  case  of  default,  the  corporation  shall  be  liable  for  all 
damages  sustained  by  any  person  by  reason  of  such  default.” 

There  being  at  the  'Common  Law  no  right  of  action  against 
public  corporations  who  have  control  of  a highway,  for  damages 
for  simple  nonrepair,  our  legislation  early  in  the  life  of  municipal 
corporations  bestowed  such  right. 

In  1850,  by  the  Act  13  & 14  Yict.  ch.  15,  sec.  1 (Can.),  it  was 
provided  that  the  municipal  corporation  of  every  city  or  incorpor- 
ated town  should  keep  its  roads,  streets  and  highways  in  proper 
repair  : and  “if  the  municipal  corporation  of  any  such  city  or  in- 
corporated town  shall  fail  to  keep  in  repair  any  such  road,  street 
or  highway  within  the  limits  thereof,  such  default  shall  be  a mis- 
demeanour for  which  such  corporation  shall  be  punished  by  fine 
in  the  discretion  of  the  Court  before  whom  the  conviction  shall  be 
had;  and  such  corporation  shall  be  also  civilly  responsible  for 
all  damages  which  may  be  sustained  by  any  party  by  reason  of 
such  default,  provided  the  action  for  the  recovery  of  such  damages 
be  brought  within  three  months  after  the  same  shall  have  been 
sustained,  but  not  otherwise.” 

This  came  forward  in  1858,  22  Yict.  ch.  99,  sec.  323  (see  Har- 
rison’s New  Municipal  Manual,  1st  ed.  (1859),  p.  184)  ; then  in 
1859,  C.S.U.C.  ch.  54,  sec.  337;  it  was  extended  by  (1866)  29  & 
30  Yict.  ch.  51,  secs.  338  and  339  (Gan.),  to  villages  and  town- 
ships. After  Confederation,  the  misdemeanour  feature  was,  of 
course,  dropped,  as  criminal  law  is  within  Dominion  jurisdiction; 
(1873)  36  Yict.  ch.  48,  sec.  409  (Out.),  continued  the  civil  liabil- 
ity, confining  the  action  to  three  months  after  damages  sustained. 
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App.  Div.  as  before;  R.S.O.  1877,  ch.  174,  sec.  491,  followed;  and  the  re- 
2927.  vision  of  1883,  46  Viet.  ch.  18,  sec.  531. 

This  section  531  was  amended  by  (1894)  57  Yict.  ch.  50,  sec. 
13  (Ont.),  by  adding  the  proviso: — - 

“Provided,  however,  that  no  municipal  corporation  shall  be 
Ste.  Marie,  liable  for  accidents  arising  from  persons  falling,  owing  to  snow 
Riddell  J A or  ^ce  uPon  the  sidewalks  unless  in  case  of  gross  negligence  by  the 
corporation;  and  provided  also  that  no  action  shall  be  brought 
to  enforce  a claim  for  damages  under  this  subsection  unless  notice 
in  writing  of  the  accident  and  the  cause  thereof  has  been  served 
upon  or  mailed  through  the  post  office  to  the  mayor,  reeve,  or  other 
head  of  the  corporation,  or  to  the  clerk  of  the  municipality,  within 

thirty  days  after  the  happening  of  the  accident ” 

This  came  forward  as  R.S.O.  1897,  ch.  223,  sec.  606  (2),  (3), 
and  (1903)  3 Edw.  VII.  ch.  19,  sec.  606  (2),  (3). 

An  important  change  was  made  by  the  Municipal  Act  of  1913, 
3 & 4 Geo.  V.  ch.  43,  sec.  460,  by  the  introduction  of  a new  sub- 
sec. 2 — so  that  the  statute  read  : — 

“Every  highway  and  every  bridge  shall  be  kept  in  repair  by  the 
corporation  the  council  of  which  has  jurisdiction  over  it,  or  upon 
which  the  duty  of  repairing  it  is  imposed  by  this  Act,  and  in 
case  of  default,  the  corporation  shall  be  liable  for  all  damages 
sustained  by  any  person  by  reason  of  such  default.  3 Edw.  VII, 
ch.  19,  sec.  606  (1)  part,  redrafted. 

“(2)  No  action  shall  be  brought  against  a corporation  for  the 
recovery  of  damages  occasioned  by  such  default,  whether  the  want 
of  repair  was  the  result  of  nonfeasance  or  misfeasance,  after  the 
expiration  of  three  months  from  the  time  when  the  damages  were 
sustained.” 


Under  the  Consolidated  Municipal  Act,  1903,  3 Edw.  VII. 
ch.  19,  sec.  606,  the  law  was  quite  settled:  as  is  said  by  the  Chan- 
cellor in  Glynn  v.  City  of  Niagara  Falls , 29  O.L.R.  517,  at  p. 
521:— 

“Dealing  with  the  defence  on  the  record:  it  rests  upon  the 
Consolidated  Municipal  Act,  3 Edw.  VII.  ch.  19,  sec.  606,  which 
provides  that  an  action  lies  against  a municipal  corporation  in 
case  of  accident  sustained  by  default  to  keep  the  highway  in  re- 
pair. That,  by  a line  of  decisions,  is  restricted  to  cases  wherein 
the  default  is  attributable  to  nonfeasance.  Cases  of  misfeasance 
were  held  to  lie  beyond  the  statute  and  untouched  by  its  prelim- 
inaries as  to  notice  and  time  of  suing.” 

The  learned  Chancellor  goes  on  to  consider  whether  the  Act  of 
1913  is  retroactive,  and  comes  to  the  conclusion  that  it  is  not. 


LXI.] 


ONTARIO  LAW  REPORTS. 


251 


Apparently  he  considered  that  that  Act  abolished  the  distinction  App.  Ddv. 
between  nonfeasance  and  misfeasance  as  to  giving  a cause  of  action  1927. 
in  cases  of  want  of  repair.  

The  Divisional  Court  on  the  appeal  (1914),  31  O.L.R.  1,  left  RE^TICE 

the  question  open,  being  of  the  opinion  that  the  statute  was  not  g^LTF 

retroactive.  Ste.  Marie. 

I know  of  no  case  in  which  there  has  been  a binding  decision  . 

.....  ^ . Riddell,  J.A. 

either  way  as  to  the  necessity  ot  notice  m a case  founded  on  mis- 
feasance: and  the  question  must  be  decided  upon  principle. 

The  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  460,  is  the 

present  Consolidated  Municipal  Act,  1922,  12  & 13  Geo.  Y.  ch. 

72,  sec.  460. 

Subsection  1 creates  a duty  to  keep  in  repair  and  gives  a right 
of  action  for  damages  sustained  by  any  person  for  “such  default,” 
i.e.  default  in  keeping  a highway,  etc.,  in  repair — subsec.  2 uses 
the  same  terminology,  “such  default,”  and  states  in  so  many  words 
that  the  want  of  repair  (i.e.  the  want  of  repair  caused  by  “such 
default”)  may  be  the  result  of  nonfeasance  or  of  misfeasance. 

This  seems  to  me  to  shew  that  want  of  repair  is  put  on  the  same 
basis  in  cases  of  nonfeasance  and  of  misfeasance,  and  that,  now, 
in  this  regard,  there  is  no  difference  in  the  effect,  in  respect  of 
want  of  repair,  of  nonfeasance  and  misfeasance : the  damages  re- 
coverable under  subsec.  1 may  be  caused  by  want  of  repair  caused 
by  either.  I apply  the  time-honoured  and  wholly  unimpaired  rule 
in  Heydon's  1 Case  (1584),  2 Co.  Rep.  18,  and  can  arrive  at  no 
other  conclusion. 

That  being  so,  subsec.  4 is  applicable  to  want  of  repair  caused 
by  misfeasance. 

No  notice  of  the  claim  and  injury  was  given,  and  this  cannot 
be  excused  by  the  Court — subsec.  5.*  I am  of  opinion  that  the 
action  cannot  succeed,  but  that  the  appeal  should  be  allowed  with 
costs  here  and  below. 

Latchford,  C.J.,  and  Master,  J.A.,  agreed  with  Riddell 

J.A. 

Middletor  and  Orde,  JJ.A.,  agreed  in  the  result. 

Appeal  allowed. 

* (5)  In  case  of  the  death  of  the  person  injured,  failure  to  give 
the  notice  shall  not  be  a bar  to  the  action,  and,  except  where  the  in- 
jury was  caused  by  snow  or  ice  upon  a sidewalk,  failure  to  give  or 
insufficiency  of  the  notice  shall  not  be  a bar  to  the  action,  if  the  Court 
or  Judge  before  whom  the  action  is  tried  is  of  the  opinion  that  there 
is  reasonable  excuse  for  the  want  or  insufficiency  of  the  notice  and 
that  the  corporation  was  not  thereby  prejudiced  in  its  defence. 
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1927.  Fitch  v.  Fort  Frances  Pulp  and  Paper  Co.  Ltd/ 

October  14. 

Solicitor — Agreement  with  Client — Engagement  at  Salary — Solicitors 
Act,  R.S.O.  19Uf,  ch.  159f  secs.  J/8  et  seq. — “ Agreement  in  Writing ” 
— Termination  of  Agreement — Notice — Validity  and  Effect  of 
Agreement — Determination  upon  Summary  Application — Exclusion 
of  Remedy  by  Action — Salary  Viewed  as  Retaining  Fee — Taxation 
as  Bill  of  Costs  of  Claim  upon  Agreement  for  Salary  and  Disburse- 
ments— Agreement  of  Solicitor  not  to  Act  for  others  than  Client — 
Whether  ivithin  Statute — Necessity  for  Writing. 

The  judgment  of  Orde,  J.A.,  61  O.L.R.  37,  was  reversed,  and  the  action 
was  dismissed,  but  without  prejudice  to  the  rendering  by  the  plain- 
tiff of  a bill  of  costs,  prepared  in  the  ordinary  way,  for  such  services 
as  he  actually  rendered  after  the  termination  of  the  agreement. 

The  Solicitors  Act  requires  “an  agreement  in  writing,”  and  not  merely 
a written  note  or  memorandum  evidencing  the  existence  of  an  agree- 
ment— the  writing  must  be  some  document  made  with  the  intention 
of  contracting,  and  the  contract  itself  must  be  shewn  by  the  written 
instrument. 

Taylor  v.  Holt  (1864),  3 H.  & C.  452,  applied. 

Semble,  an  agreement  may  be  found  in  correspondence  when  the  cor- 
respondence was  intended  to  make  the  contract. 

The  provisions  of  the  Act  (secs.  48  et  seq.)  were  intended  to  confer 
upon  the  solicitor  the  right  to  make  an  agreement  with  his  client 
if  he  complies  with  the  terms  of  the  Act  and  to  invalidate  as  against 
the  solicitor  any  agreement  not  complying  therewith;  but  the  client 
is  not  deprived  of  the  right  to  rely  upon  any  parol  agreement  which 
the  solicitor  may  make. 

Clare  v.  Joseph,  [1907]  2 K.B.  369,  and  Gundry  v.  Sainsbury,  [1910]  1 
K.B.  645,  explained. 

Semble,  also,  that  the  provision  that  no  action  shall  be  brought  upon 
the  agreement,  but  that  every  question  respecting  its  validity  or 
effect  is  to  be  determined  upon  a summary  application,  is  a complete 
answer  to  this  action. 

When  a solicitor  is  retained  he  may  be  discharged  by  the  client  at  any 
time  without  notice,  and  the  fact  that  there'  has  been  an  agreement 
as  to  the  mode  of  his  remuneration  does  not  take  away  this  right 
from  the  client.  The  notice  given  by  the  client  in  this  case  was 
not  a complete  termination  of  the  relationship  of  solicitor  and  client 
— it  was  the  termination  of  the  agreement  as  to  the  mode  of  remun- 
eration (by  salary) — and  the  “salary”  was  not  so  much  a remunera- 
tion for  services  rendered  as  a retaining  fee  to  prevent  the  solicitor 
from  acting  for  others  against  the  client. 

A claim  for  salary  and  disbursements  is  not  a solicitor’s  bill  which 
the  solicitor  is  entitled  to  tax  against  the  client. 

Quaere,  whether  an  agreement  by  a solicitor  to  act  for  a particular 
client  and  for  no  other  is  within  the  Act;  but,  semble,  the  agreement 
must  be  in  writing. 


An  appeal  by  the  defendant  company  from  the  judgment  of 
Orde,  J.A.,  61  O.L.R.  37. 
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September  27.  The  appeal  was  heard  by  Latcheoed,  C.J., 
Riddell,  Middleton,  and  Masten,  JJ.A. 

A.  J.  Thomson,  for  the  appellant  company,  argued  that  there 
was  no  sufficient  writing  to  establish  such  an  agreement  as  is  re- 
quired by  sec.  49  of  the  Solicitors  Act  , R.S.O.  1914,  ch.  159 : Clare 
v.  Joseph,  [1907]  2 K.B.  369;  Gun-dry  v.  Sainsbury,  [1910]  1 K. 
B.  645.  This  matter  should  have  been  determined  upon  a sum- 
mary application  under  sec.  56  of  the  Act,  rather  than  by  action. 
There  was  no  provision  in  the  agreement^  whether  written  or  oral, 
for  three  months’  notice  of  termination. 

Waldon  Lawr,  for  the  plaintiff,  respondent,  contended  that 
there  was  writing  sufficient  to  establish  an  agreement  such  as  is 
required  by  the  Solicitors  Act,  as  found  by  the  learned  trial  Judge: 
Belcourt  v.  Crain  (1915),  22  O.L.R.  591.  An  agreement  in  writing 
may  not  be  necessary  in  such  a case  as  this.  Section  49  reads  “may” 
make  an  agreement  in  writing.  The  appellant  company  was  pre- 
cluded by  what  took  place  before  Kelly,  J.,  from  taking  the  position 
which  it  now  took. 

October  14.  The  judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A. : — An  appeal  by  the  defendant  company  from  the  judg- 
ment of  Mr.  Justice  Orde  pronounced  on  the  27th  June,  1927,  re- 
ported 61  O.L.R.  37. 

The  facts  are  adequately  set  forth  in  the  judgment  in  review 
and  need  not  be  here  repeated. 

After  careful  consideration  we  find  ourselves  unable  to  agree 
with  the  conclusion  arrived  at  by  the  learned  trial  Judge.  He 
came  to  the  conclusion  that  he  was  able  to  spell  out  from  the 
various  documents  in  existence  sufficient  evidence  to  indicate  the 
terms  of  an  agreement  to  employ  the  plaintiff  as  the  defendant 
company’s  solicitor  for  an  indefinite  period  at  a.  salary  payable  at 
the  rate  of  $500  per  month,  but  that  there  was  no  agreement  as  to 
what  notice  would  be  necessary  to  terminate  it. 

What  the  Solicitors  Act*  requires  is  “an  agreement  in  writing,” 
and  not  merely  that  there  should  be  a written  note  or  memoran- 
dum evidencing  the  existence  of  the  agreement,  and  we  think  that 
under  the  statute  the  writing  must  be  some  document  made  with 
the  intention  of  contracting.  The  contract  itself. must  be  shewn 
by  the  written  instrument  relied  upon,  and  cannot  rest  upon  a 
mere  written  proposition  coupled  with  that  which  took  place  after- 

* The  provisions  of  the  Act  relating  to  “Agreement  between  Solici- 
tors and  Clients”  are  secs.  48  to  66. 
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wards.  Under  a somewhat  similar  statute  this  was  the  concclusion 
arrived  at  in  Taylor  v.  Holt  (1864),  3 H.  & G.  452,  and  there  are 
numerous  cases  pointing  in  the  same  direction. 

While  it  is  expedient  for  a solicitor  always  to  prepare  a formal 
agreement  so  as  to  comply  unquestionably  with  the  statute,  it 
may  well  be  that  an  agreement  can  be  found  in  correspondence, 
when  the  correspondence  was  intended  to  make  the  contract;  but 
letters  or  memoranda  written  during  the  course  of  the  employ- 
ment indicating  that  payment  for  services  already  rendered  are 
upon  a salary  basis,  or  a notice  purporting  to  terminate  a con- 
tract, even  though  it  should  recite  all  its  terms  and  so  amount  to 
a written  note  or  memorandum  within  the  Statute  of  Frauds, 
would  not  be  “an  agreement  in  writing”  within  the  meaning  of 
this  statute. 

This  in  itself  would  be  sufficient  to  dispose  of  this  appeal; 
but,  in  view  of  the  full  argument  of  the  case  and  of  the  opinions 
expressed  by  my  learned  brother,  we  think  it  advisable  to  mention 
them.  As  we  understand  the  decisions  of  the  Court  of  Appeal  in 
Clare  v.  Joseph,  [1907]  2 K.B.  369,  and  in  Gundry  v.  Sainsbury , 
[1910]  1 K.B.  645,  it  is  now  established  that  the  provisions  of 
the  Solicitors  Act  in  question  were  intended  to  confer  upon  the 
solicitor  the  right  to  make  an  agreement  with  his  client  if  he  com- 
plies with  the  terms  of  the  Act  and  to  invalidate  as  against  the 
solicitor  any  agreement  that  does  not  comply  with  the  provisions 
of  the  Act.  But  the  statute  does  not  take  from  the  client  the  right 
to  rely  upon  any  parol  agreement  which  the  solicitor  may  make. 

The  statute  contains  provisions  protecting  the  client  as  against 
his  solicitor  and  relieves  the  solicitor  from  the  application  of 
principles  which,  before  the  statute,  had  rendered  similar  agree- 
ments invalid.  There  are  provisions  preventing  the  taking  of  a 
percentage  or  commission  in  litigious  matters,  as  this  would  be 
champertous,  and  there  is  also  the  provision  found  in  sec.  50  that 
where  the  agreement  relates  to  litigious  matters  the  amount  pay- 
able shall  not  be  received  by  the  solicitor  until  the  agreement  has 
been  examined  or  allowed  by  a taxing  officer,  who  (by  sec.  51)  is 
empowered,  if  he  thinks  the  agreement  is  not  fair  or  reasonable,  to 
require  the  opinion  of  a Judge  to  be  taken  thereon,  a$d  the  Judge 
is  given  power  (sec.  52)  to  reduce  the  amount  payable  under  the 
agreement  or  to  cancel  it  in  its  entirety  and  to  direct  costs  to  be 
taxed  upon  the  ordinary  basis.  Any  provision  of  such  agreement 
relieving  the  solicitor  from  the  consequences  of  his  own  negligence 
is  to  be  wholly  void  (sec.  55). 
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Furthermore,  no  action  shall  be  brought  upon  the  agreement, 
hut  every  question  respecting  its  validity  or  effect  is  to  he  de- 
termined upon  a summary  application  (sec.  56),  and  it  may  be 
either  enforced  or  set  aside  upon  such  application,  by  the  Court  in 
which  the  business  was  transacted  or  any  Judge  thereof  (sec.  57). 

I incline  to  the  view  that  this  also  would  be  a complete 
answer  to  this  action.  The  intention  of  the  Legislature  was 
that  all  disputes  between  the  solicitor  and  the  client  with  refer- 
ence to  the  agreement  should  be  determined  in  this  way  rather 
than  in  an  action,  where  a jury  might  be  called  upon  to  pass  upon 
a controversy  between  a solicitor  and  his  client. 

We  have  also  considered  the  question  upon  its  merits.  The 
letter  from  Mr.  Fitch  of  the  24th  December,  1924,  is  a clear  in- 
dication that  whatever  parol  agreement  had  been  made  it  did  not 
contain  any  provision  as  to  three  months’  notice.  The  whole  tenor 
of  that  letter  is  inconsistent  with  any  such  theory.  When  a 
solicitor  is  retained  he  may  be  discharged  by  the  client  at  any  time 
without  any  preliminary  notice,  and  the  fact  that  there  has  been 
an  agreement  as  to  the  mode  of  his  remuneration  does  not  take 
away  this  right  from  the  client.  Here  apparently  the  notice  was 
not  a complete  termination  of  the  relationship  of  solicitor  and 
client.  It  was  the  termination  of  the  agreement  as  to  the  mode  of 
remuneration.  Business  was  sent  to  the  client  after  the  31st  De- 
cember, and  for  this  the  client  expressed  his  readiness  to  pay  ac- 
cording to  the  normal  basis  of  remuneration.  Here,  as  appears 
from  the  correspondence  and  evidence,  the  “salary”  was  really  not 
so  much  a remuneration  for  services  rendered  as  a retaining  fee  to 
prevent  the  solicitor  from  acting  for  others  against  the  client. 
From  the  31st  December  the  solicitor  was  relieved  from  this  ex- 
clusive retainer  and  at  liberty  to  act  for  any  one  desiring  to  em- 
ploy him. 

Upon  the  argument  before  us  it  was  suggested  that  the  client 
was  precluded  from  taking  the  objections  urged  upon  the  argu- 
ment of  his  appeal,  by  reason  of  what  had  taken  place  before  Mr. 
Justice  Kelly  at  an  earlier  stage.  The  solicitor  had  not  rendered 
a detailed  bill  of  costs,  but  had  sent  to  the  client  a statement 
claiming  three  months’  salary  at  the  agreed  figure  and  certain  dis- 
bursements. Upon  this  not  being  paid,  he  had  taken  out  an  order 
for  taxation  before  the  Local  Registrar.  The  Local  Registrar, 
against  the  protests  of  the  client,  taxed  and  allowed  the  three 
months’  salary  and  disbursements.  Upon  motion  before  Mr.  Jus- 
tice Kelly  this  somewhat  farcical  proceeding  was  set  aside.  A 
claim  for  salary  is  not  a solicitor’s  bill,  in  the  ordinary  sense, 
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which  the  solicitor  is  entitled  to  tax  in  that  way.  There  is  plainly 
nothing  in  this  objection. 

The  appeal  should  be  allowed  and  the  action  should  be  dis- 
missed with  costs,  but  this  will  not  prevent  the  solicitor  from  ren- 
dering a bill,,  prepared  in  the  ordinary  way,  for  such  services  as  he 
did  actually  render  after  the  date  of  the  termination  of  the  agree- 
ment. All  salary  up  to  that  time  has  admittedly  been  paid.  The 
subsequent  claim  can  then  be  rendered  and  dealt  with  under  the 
provisions  of  the  Solicitors  Act. 

We  have  not  considered  the  effect  of  the  present  Act  upon  the 
decision  in  Galloway  v.  London  Corporation  (1867),  L.R.  4 Eq. 
90.  It  may  be  that  an  agreement  by  a solicitor  to  act  for  a par- 
ticular client  and  for  no  other  is  not  within  the  Act,  but  the 
authors  of  Halsbury  think  that  the  agreement  must  be  in  writing: 
Halsbury’s  Laws  of  England,  vol.  26,  p.  731. 


Appeal  allowed. 
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[IN  CHAMBERS.] 

Re  Pipe®. 

Lunacy — Lunatic  Resident  in  Foreign  Country — Jurisdiction  of  Foreign 

Courts — Sale  of  Land  of  Lunatic  in  Ontario — Sale  by  Mortgagee — 

Powers  of  Court — Appointment  of  Committee — Lunacy  Act,  R.S.O. 

1914,  ch,  68,  secs.  3,  16,  25. 

In  the  States  of  the  United  States  of  America  the  jurisdiction  in  lunacy 
is  said  to  be  strictly  territorial;  and  it  is  also  said  that  the  com- 
mittee or  guardian  of  a lunatic  appointed  in  any  State  has  no  legal 
status  in  another  State  or  country. 

A man  resident  in  the  State  of  New  York  was  declared  a lunatic  and 
a committee  of  his  person  and  of  his  real  and  personal  estate  was 
appointed  by  a court  of  the  State  of  New  York.  He  was  the  owner, 
subject  to  a mortgage,  of  land  in  Ontario;  and  the  foreign  committee 
applied  to  the  Supreme  Court  of  Ontario  for  an  order  declaring  him 
a lunatic,  with  a view  to  obtaining  authority  to  sell  the)  land:  — 
Held,  that  the  Court  had  power  to  declare  the  man  to  be  a lunatic,  to 
appoint  a committee,  and  to  authorise  and  direct  the  committee  to 
sell  the  land,  although  the  lunatic  was  a foreigner  in  a foreign  land, 
and  under  the  care  and  custody  of  the  law  of  that  land. 

Sections  3,  16,  and  25  of  the  Lunacy  Act  referred  to. 

No  one  but  the  mortgagee  had  present  power  to  sell  and  convey  the 
land;  and,  it  appearing  that  a sale  was  desirable,  semble,  it  would 
be  more  advantageous  to  all  concerned  to  allow  the  mortgagee  to 
sell  and  pay  over  the  surplus  proceeds  of  the  sale  upon  security 
being  given  ror  the  proper  application  of  the  money. 

But,  if  the  applicant  preferred  it,  an  order  should  be  made  declaring 
lunacy  and  directing  a reference  for  the  usual  purposes. 

Motion  by  a granddaughter  of  Abram  B.  Piper  for  an  order 
declaring  him  a lunatic. 

June  14.  The  motion  was  heard  by  Meredith,  C.J.C.P.,  in 
Chambers. 

D.  F.  MacLaren , for  the  applicant. 

C.  M.  Garvey,  for  the  Public  Trustee. 

July  29.  Meredith,  C.J.C.P.  : — Abram  B.  Piper  is  said  to 
be  a man  of  76  years  of  age,  suffering  from  incurable  senile  demen- 
tia; he  was  committed  to  the  Buffalo  State  Hospital,  in  the  State 
of  New  York,  one  of  the  United  States  of  America,  on  the  17th 
February,  1927 ; and  is  there  confined  as  a person  of  unsound  mind; 
and  is  “maintained  and  supported  as  a State  charge.” 

To  the  applicant  in  this  matter,  his  granddaughter,  the  Supreme 
Court  in  Erie  County,  in  the  said  State  of  New  York,  “granted 
gave  and  committed  the  custody  and  care  of  the  person  and  the 
possession  care  and  management  of  the  estate  real  as  well  as 
personal”  of  him,  “subject  to  the  regulations  of  the  Buffalo  State 
Hospital,”  she  having  first  given  security,  in  the  sum  of  $500,  in 


1927. 
July  20. 


17—61  O.L.R. 
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manner,  and  for  the  purposes,  required  by  that  court.  The  small 
amount  of  the  security  makes  it  plain  that  the  court  did  not  con- 
sider that  the  committee  would  have  any  power  over  assets  in 
Ontario. 

The  order  made  in  the  New  York  court  was  made  upon  the 
application  of  the  acting  superintendent  of  the  Buffalo  State 
Hospital,  through,  or  in  the  name  of,  the  Attorney-General  of 
the  State,  as  such,  and  as  attorney  for  the  Hospital. 

The  lunatic  was  by  birth  a British  subject,  and  seems  to  have 
resided,  and  been  domiciled,  for  many  years,  in  this  Province; 
but  he  seems  to  have  removed  to  the  State  of  New  York,  a 
good  many  years  ago,  and  to  have  ever  since  resided  in  that  State, 
and  to  have  been  domiciled  there;  and,  in  the  year  1898,  he  re- 
nounced his  British  allegiance  and  became  “a  citizen  of  the 
United  States  of  America.” 

He  had  acquired  some  land  property  in  this  Province,  which 
he  still  owns,  but  subject  to  a mortgage. 

In  the  lunacy  proceedings  in  the  New  York  court  his  interest 
in  that  property  was  said  to  be  of  the  value  of  $2,000,  and  it  was 
said  that  all  else  that  he  owned  was  of  small  value. 

In  this  application  it  is  said  that  the  land  in  this  Province  is 
unprofitable,  and  that,  in  the  interests  of  all  concerned,  it  should 
be  sold ; and  all  that  is  now  sought  is  a sale  of  the  land,  to  prevent 
loss  through  deterioration,  taxes  and  interest:  and  the  case  seems 
to  be  one  in  which  a sale  is  desirable. 

And  the  main  question  is,  how  can  it  be  brought  about  in  a 
satisfactory  manner? 

It  is  said,  in  dependable  law-books,  that  in  the  States  of  the 
United  States  of  America  “the  jurisdiction  in  lunacy  is  strictly 
territorial ;”  and  it  seems  to  be  the  practice  there,  when  necessary, 
to  obtain  ancillary  commissions,  or  something  of  that  nature;  as 
is  commonly  done  in  the  administration  of  the  estates  of  intestates. 

A very  comprehensive  and  helpful  work  puts  it  thus : “The 
jurisdiction  in  lunacy  is  strictly  territorial.  The  appointment  of 
a committee  or  guardian  for  an  insane  person  lias  no  extra-terri- 
torial force,  and  gives  the  appointee  no  legal  status  in  another 
State  or  country,  or  power  over  property  of  the  ward  situated 
therein.  To  entitle  himself  to  the  possession  and  control  of  such 
property  as  a matter  of  right  he  must,  in  the  absence  of  statute  to 
the  contrary,  obtain  an  appointment  as  committee  or  guardian 
in  (lie  state  where  it  is  located;  and  statutes  may  and  do  provide 
for  such  appointment:”  Corpus  Juris,  vol.  32,  p.  793.  But  “the 
courts  of  the  state  or  country  in  which  the  property  is  situated 
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may  surrender  it  to  a foreign  appointee  as  a matter  of  comity, 
where  there  are  no  creditors  within  the  jurisdiction  and  no  one 
in  interest  objects.  It  is  within  the  discretion  of  the  court:" 
ib p.  794. 

But  the  case  of  an  administration  of  a deceased’s  estate  is 
obviously  very  different  from  the  management  of  that  of  an  insane 
person  who  is  alive;  and  may,  in  this  Province,  protect  and  enforce 
his  rights  in  its  courts,  through  a next  friend — speaking  generally. 

The  difficulty  is  that  this  case  is  not  one  of  that  character: 
it  is  one  in  which  a sale  of  land,  out  of  court,  is  all  that  is  sought ; 
and  it  is  plain  that  no  one,  except  the  mortgagee,  has  a present 
power  to  sell  and  Oonvey  the  land.  The  owner  has  not,  because 
insane,  his  committee  has  not,  and  the  New  York  court  has  not 
power  to  enable  her  to  do  so. 

This  'Court  doubtless  has  power  to  declare  the  man  to  be  a 
lunatic,  to  appoint  a committee,  and  to  “authorise  and  direct  the 
committee"  to  sell  the  land  (sec.  M),  although  the  lunatic  is  a 
foreigner  in  a foreign  land,  and  under  the  care  and  custody  of 
the  law  of  that  land. 


Meredith, 

C.J.C.P. 

1927. 

Re  Piper. 


This  Court  has  very  wide  powers  in  lunacy:  the  3rd  section  of 
the  Lunacy  Act  provides  that,  “Subject  to  the  provisions  of  the 
Hospitals  for  the  Insane  Act  the  Court  shall  have  all  the  powers 
jurisdiction  and  authority  of  His  Majesty  over  and  in  relation  to 
the  persons  and  estates  of  lunatics,  including  the  care  and  the 
commitment  of  the  custody  of  lunatics  and  of  their  persons  and 
estates;"  and  the  Act  expressly  authorises  this  Court  to  vest,  in  a 
foreign  committee,  stocks  standing  in  the  name  of  a lunatic:  see. 
25 : but,  as  to  land,  the  express  power  is  to  authorise  and  direct  a 
sale  of  it  by  the  committee  appointed  by  this  Court. 


When  land  can  be  sold  as  well  under  a mortgage,  if  not  for 
taxes,  as  it  could  be  by  a committee  appointed  here,  I am  unable 
to  understand  why  all  the  expense  and  trouble  of  proceedings  in 
lunacy  should  be  taken. 

There  should  be  little  difficulty  in  obtaining  the  surplus  pro- 
ceeds of  a mortgage  sale  in  comparison  with  taking  proceedings 
under  the  Lunacy  Act  to  obtain  the  surplus  by  a sale  by  the 
committee. 

There,  apparently,  being  no  creditors  here,  the  only  question 
as  to  the  surplus  after  a mortgage  sale  should  probably  be  one  of 
giving  security  for  the  proper  application  of  the  money,  in  the 
first  place,  for  the  benefit  and  comfort  of  the  lunatic,  and  after- 
wards, if  any  surplus,  as  the  law  requires. 
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The  lunatic  could  sue,  by  his  next  friend,  for  the  surplus  mort- 
gage-moneys; and  the  Court  could  make  provision  which  would 
give  the  lunatic  the  benefit  of  them  and  fully  protect  the  mortgagee  : 
see  Didisheim  v.  London  and  Westminster  Bank,  [1900]  2 Ch.  15; 
New  York  Seourity  and  Trust  Co.  v.  Keyset,  [1901]  1 Ch.  666; 
Thiery  v.  Chalmers  Guthrie  & Co.,  [1900]  1 Ch.  80;  In  re  Delcur- 
r agaiii,  [1907]  2 Ch.  14;  also  Rule  53'5;  and  Re  Thompson  (1900)  , 
3 9 P.R.  304. 

However,  in  whatsoever  form  a claim  may  be  made  by  an 
alleged  foreign  legal  representative,  the  least  precaution  requires 
an  inquiry  as  to  the  powers  conferred,  or  purported  to  have  been 
conferred,  on  the  claimant,  the  jurisdiction  to  confer  them,  and 
whether  and  to  what  extent,  if  any,  international  interests  or  in- 
terprovincial  needs  or  comity  require  a recognition,  here,  of  any 
such  powers  and  the  giving  effect  to  them. 

In  some  of  the  cases  just  mentioned  a distinction  is  drawn  be- 
tween the  case  of  a lunatic  domiciled  in  the  jurisdiction  in  which 
the  representative  was  appointed  and  one  in  which  not  so  domi- 
ciled. 

That  subject  is  discussed  in  the  case  of  New  York  Security  and 
Trust  Co.  v.  Keyser,  [1901]  1 Ch.  666 ; together  with  that  of  the 
costs  of  an  application  to  the  court:  p.  670. 

In  all  of  these  cases  the  foreign  legal  representative  seems  to 
have  had  extra-territorial  powers  conferred  on  him ; and  so  they 
are  different  from  this  case. 

But,  if  the  applicant  be  advised  to  take  the  other  course,  an 
order  may  go  declaring  lunacy,  and  referring  it  to  the  Master  of 
this  Court,  in  the  county  in  which  the  land  is  situated,  to  ascer- 
tain and  state  who  is  or  are  the  more  proper  person  or  persons  to 
be  appointed  a committee  of  the  lunatic’s  property  in  this  Province ; 
what  that  property  is : whether  in  the  interests  of  the  lunatic  it 
ought  to  be  sold;  and.  if  so,  at  what  price;  and  what  disposition 
of  the  proceeds  should  be  best  in  the  lunatic’s  interests  and  for 
his  benefit  and  comfort. 

His  brother  and  sister,  who  live  in  this  Province,  and  are 
said  to  be,  with  the  applicant,  his  only  living  relations,  must  have 
notice  of  the  reference  and  be  at  liberty  to  attend  and  be  heard 
upon  it. 

The  matter  can  be  further  dealt  with  when  the  Master  shall 
have  made  his  report. 

[See  Re  Hickson  (1927),  ante  180,  which  was  decided  since  the 
decision  in  the  above  case.] 
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[APPELLATE  DIVISION.] 

Re  Allison. 

Executors — Transfer  of  Land  to  Devisee  before  Expiry  of  three  Years 
from  Death  of  Testator — Devolution  of  Estates  Act,  R.S.O . 1911/, 
ch.  119,  sec.  21,  subsecs.  2,  3,  Jt,  5 — Order  of  Judge  under  subsec.  h— 
Effect  of  subsec.  8 (17  Geo.  V.  ch.  35,  sec.  2) — Practice — Proof  of 
Payment  of  Creditors'  Claims — Devisee  Enabled  to  Convey  Free 
from  Debts  of  Testator — Sec.  2 4 ( 1 ) of  Act. 

The  amendment  made  to  the  Devolution  of  Estates  Act  in  1927  by 
17  Geo.  V.  ch.  35,  sec.  2,  adding  a new  subsection  (8)  to  sec.  21  of 
the  Act  as  found  in  R.S.O.  1914,  ch.  119,  has  not  the  effect  of  over- 
ruling the  decision  in  Re  Shier  (1922),  52  O.L.R.  464,  nor  the  effect 
of  altering  the  practice  that  has  been  adopted  since  that  decision  of 
obtaining  orders  under  subsec.  4 of  sec.  21  directing  or  permitting 
the  personal  representative  of  a deceased  person  to  distribute  his 
estate  among  the  persons  beneficially  entitled  before  the  expiration 
of  three  years  from  the  death. 

The  practice  has  been  to  grant  an  order  upon  it  being  satisfactorily 
shewn  that  creditors  have  been  advertised  for  and  all  claims  paid. 
And  sec.  24  (1)  makes  it  clear  that,  while  a beneficiary  to  whom  land 
is  conveyed  by  the  personal  representative,  by  leave  of  the  Court 
granted  under  sec.  21  (4),  cannot  hold  the  land  free  from  the  debts 
of  the  deceased  owner,  he  may  convey  it  to  a bond  fide  purchaser 
for  value  free  from  any  such  charge. 

The  new  subsection  (8)  applies  to  cases  where  a personal  representa- 
tive, before  the  expiry  of  the  three  years,  sells  property  under  sec. 
21  (2)  “for  the  purpose  of  distribution  only”  or  under  subsec.  3 
conveys,  divides  or  distributes  the  estate  among  the  persons  benefi- 
cially entitled. 

History  of  the  Act  with  the  changes  and  amendments  made  from  the 
time  of  its  enactment  in  1886  to  the  present  time. 

Application  by  the  executors  of  the  will  of  Kenneth  John 
Allison,  deceased,  for  an  order  in  the  terms  stated  by  Meredith, 
C.J.C.P.,  infra. 

August  25.  The  application  was  heard  by  Meredith,  C.J.C.P., 
in  the  Weekly  Court,  Toronto. 

J.  J.  Maciennan , for  the  applicants  and  the  devisee. 

September  9.  Meredith,  C.J.C.P. : — This  application  is  an 
outcome  of  the  recent  legislation  intituled  “The  Devolution  of 
Estates  Act,  1927.” 

The  applicants  are  the  executors  of  the  last  will  of  Kenneth 
John  Allison,  deceased;  and  that  which  they  seek  is  an  order 
of  this  Court  “authorising  and  directing  them  to  distribute  their 
testator's  estate  free  from  any  charge  with  respect  to  the  debts  of 
the  deceased  and  particularly  to  transfer  the  said  lands  on  Woburn 
avenue  to*  the  said  Kenneth  Braid  Allison,  the  devisee  thereof,  free 
from,  the  debts  of  the  said  testator:”  that  and  that  only. 


1927. 

Seut.  9. 
Oct.  14. 
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Kenneth  Braid  Allison  is  one  of  the  two  executors  of  the  will; 
and,  in  the  affidavits  filed,  it  is  said  that  he  takes  the  Woburn 
avenue  land  under  the  residuary  clause  of  the  will.  The  will  was 
not  produced. 

The  case  seems  to  come  within  subsec.  3 of  sec.  21  of  the 
Devolution  of  Estates  Act,  although  some  of  its  words  are  inap- 
plicable to  it. 

And  it  was  ruled  by  the  learned  Judge  who  decided  the  case 
of  Re  Shier  (1922),  52  O.L.R.  464,  that,  in  such  a case  as  this,  the 
executors  could  not  convey  to  the  beneficiary  without  an  order  of 
the  Supreme  Court  or  a Judge  thereof;  but  the  Legislature  has 
recently  overruled  that  ruling:  The  Devolution  of  Estates  Act, 
1927. 

The  ruling  of  the  learned  Judge— Middleton,  J. — was  that  a 
personal  representaive  had  no  power,  within  three  years  from  the 
death,  to  divest  himself,  for  the  purpose  of  division  and  distribu- 
tion, of  land  devolved  upon  him  under  the  Devolution  of  Estates 
Act,  except  upon  an  order  of  the  Supreme  Court  or  a Judge,  made 
under  sec.  21  (4)  of  the  Act.* 

♦Section  21  of  the  Devolution  of  Estates  Act,  R.S.O.  1S14,  ch.  119, 
is  in  part  as  follows  : — 

21. — (1)  The  powers  of  sale  conferred  by  this  Act  on  a personal 
representative  may  be  exercised  for  the  purpose  not  only  of  paying 
debts,  but  also  of  distributing  or  dividing  the  estate  among  the  persons 
beneficially  entitled  thereto,  whether  there  are  or  are  not  debts,  and 
in  no  case  shall  it  be  necessary  that  the  persons  beneficially  entitled 
shall  concur  in  any  ^uch  sale  except  where  it  is  made  for  the  purpose 
of  distribution  onl>. 

(2)  No  sale  of  any  such  real  property  made  for  the  purpose  of 
distribution  only  shall  be  valid  as  respects  any  person  beneficially 
entitled  thereto  unless  he  concurs  therein;  ....  in  any  case  the 
Supreme  Court  or  a Judge  thereof  may  dispense  with  the  concurrence 
of  the  persons  beneficially  entitled  or  any  or  either  of  them. 

(3)  The  personal  representative  shall  also  have  power,  with  the 
concurrence  of  the  adult  persons  beneficially  entitled  thereto,  and 
with  the  written'  approval  of  the  Official  Guardian  on  behalf  of  infants 
or  lunatics,  if  any,  so  entitled,  to  convey,  divide  or  distribute  the 
estate  of  the  deceased  person  or  any  part  thereof  among  the  persons 
beneficially  entitled  thereto  according  to  their  respective  shares  and 
interests  therein. 

(4)  Upon  the  application  of  the  personal  representative  or  of 
any  person  beneficially  entitled  the  Supreme  Court  or  a Judge  thereof 
may,  before  the  expiration  of  three  years  from  the  death  of  the  de- 
ceased, direct  the  personal  representative  to  divide  or  distribute  the 
estate  or  any  part  thereof  to  or  among  the  persons  beneficially  entitled 
according  to  their  respective  rights  and  interests  therein. 

(5)  The  power  of  division  conferred  by  subsection  3 may  also  be 
exercised,  although  all  the  persons  beneficially  interested  do  not  concur, 
with  the  written  approval  of  the  Official  Guardian,  which  may  be  given 
under  the  same  conditions  and  with  the  like  effect  as  in  the  case  of 
sale  under  subsection  2. 
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The  overruling  of  that  ruling  by  the  'legislation  was : that  a 
personal  representative  has  and  always  had  that  power  “without 
an  order  of  the  Supreme  Court  or  a Judge  thereof/5 

And,  the  Legislature  having  so  declared,  it  became  very  appro- 
priate, if  indeed  not  really  necessary,  that  the  rights  of  creditors 
should  be  expressly  protected ; that  there  should  be  no  excuse  for 
jeopardising  their  rights  through  any  resort  to  any  old  or  other 
provisions  of  the  Act;  and  that  was  done  in  these  words:  “real 
property  conveyed  by  virtue  of  any  such  powers  shall  be  deemed 
to  have  been  and  to  be  liable  for  the  payment  of  the  debts  of  the 
deceased  owner,  as  if  no  conveyance  had  been  made,55  for  three 


Subsection  8,  added  by  17  Geo.  V.  ch.  35,  sec.  2,  is  as  follows  : — 

(8)  The  powers  of  a personal  representative  under  subsections 
2,  3 or  5 have  heretofore  been  and  shall  hereafter  be  exercisable  during 
the  period  of  three  years  from  the  death  of  the  deceased  without  an 
order  of  the  Supreme  Court  or  a judge  thereof,  provided,  however, 
that, — 

(a)  real  property  conveyed  by  virtue  of  any  of  such  powers  shall 
be  deemed  to  have  been’  and  to  be  liable  for  the  payment  of  the  debts 
of  the  deceased  owner  as  if  no  conveyance  had  been  made,  and  upon 
the  expiry  of  such  period,  such  liability  shall  continue  if  some  action 
or  legal  proceeding  has  been  instituted  by  the  creditor,  his  assignee  or 
successor,  to  enforce  the  claim  and  a lis  pendens  or  a caution  has, 
before  such  expiry,  been  registered  against  the  property,  and  that, 

(b)  although  such  liability  has  applied  and  shall  apply  in  respect 
of  real  property  so  conveyed  to  a purchaser  in  good  faith  and  for 
value,  he  shall  be  deemed  to  have  had  and  to  have  a right  to  relief 
over  against  the  person  beneficially  entitled,  and  where  the  conveyance 
was  made  by  the  personal  representative  with  knowledge  of  the  debt 
in  respect  of  which  claim  is  made,  or  without  due  advertisement,  then 
against  such  personal  representative,  and  that, 

(c)  upon  the  expiration'  of  such  three-year  period  where  no  lis 
pendens  has  been  registered,  the  provisions  of  subsection  2 of  section 
24  and  of  section  26  shall  apply. 

Section  24  is  as  follows  : — 

24. — (1)  A person  purchasing  real  property  in  good  faith  and 
for  value  from  a person'  beneficially  entitled,  to  whom  it  has  been 
conveyed  by  the  personal  representative,  by  leave  of  the  Supreme 
Court  or  a Judge  thereof,  shall  be  entitled  to  hold  the  same  freed  and 
discharged  from  any  debts  and  liabilities  of  the  deceased  owner,  except 
such  as  are  specifically  charged  thereon  otherwise  than  by  his  will; 
but  nothing;  in  this  section  shall  affect  the  rights  of  creditors  as  against 
the  personal  representative  personally,  or  as  against  any  person  bene- 
ficially entitled  to  whom  real  property  of  a deceased  owner  has  been 
conveyed  by  the  personal  representative. 

(2)  Real  property  which  becomes  vested  in  the  person  beneficially 
entitled  thereto,  under  section  13,  shall  continue  to  be  liable  to  answer 
the  debts  of  the  deceased  owner  so  long  as  it  remains  vested  in  such 
person,  or  in  any  person  claiming  under  him,  not  being  a purchaser  in 
good  faith  and  for  valuable  consideration,  as  it  would  have  been  if  It 
had  remained  vested  in  the  personal  representative,  and  in  the  event 
of  a sale  thereof  in  good  faith  and  for  value  by  such  person  beneficially 
entitled  he  shall  be  personally  liable  for  such  debts  to  the  extent  of 
the  proceeds  of  such  real  property. 


Meredith, 
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Meredith,  years,  and  longer  if  action  brought  and  lis  pendens  or  caution 
C.J.O.P.  registered. 

All  of  which  is  simply  in  accordance  with  the  well-known  gen- 
ii e Allison,  eral  rule  that  a' debtor  and  his  estate  must  be  just  before  being 
generous : debts  must  be  paid  before  gifts  are  made. 

The  purpose  of  this  application  is  to  circumvent  that  legis- 
lation in  enabling  the  residuary  devisee  to  take  the  land  free  from 
such  debts,  within  fourteen  months  after  the  death. 

There  is  now  no  need  for  an  order  under  subsec.  4 of  sec.  21 
of  the  Act ; the  conveyance  can  be  made  without  it ; and,  if  it  were 
made,  it  could  not  convert  the  devisee  into  a purchaser  “in  good 
faith  and  for  value,”  under  sec.  23,  24,  or  26. 

If,  for  the  purposes  of  the  Land  Titles  Act,  the  Legislature 
deemed  that  the  lands  of  deceased  persons,  if  really  free  from 
creditors’  rights,  should  be  so  registered  before  the  time  limited 
by  the  Devolution  of  Estates  Act,  it  could  hardly  have  adopted, 
and  the  Courts  could  hardly  apply,  a more  slipshod  and  ineffectual 
method  of  inquiry  than  that  taken  in  this  matter — a wholly  one- 
sided application  at  Chambers,  on  wholly  one-sided  evidence  from 
those  keeking  to  exclude  creditors  and  without  any  attempt  to  give 
notice  of  the  application  to  any  creditors  or  possible  creditors.  If 
any  such  thing  were  desired,  the  Legislature  should  and  would 
have  provided  for  a careful  inquiry  by  the  Master  of  Titles  where 
the  lands  are,  with  the  usual  appeal  to  this  Court,  so  that  credit- 
ors’ rights  might  be  jeopardised  as  little  as  possible. 

Apart  from  registration  purposes,  the  case  is  well  within  the 
concise  logic : if  no  debt,  no  need  for  any  order,  if  a debt,  no 
order  should  be  made. 

And,  for  registration  purposes,  no  sufficient  reason  can  be 
suggested  why  creditors  should  be  deprived  of  their  rights,  or  have 
them  put  in  jeopardy  for  the  ease  and  benefit  of  a personal  repre- 
sentative and  of  a mere  gift-taker  from  the  debtor,  as  these  appli- 
cants are.  An  innocent  purchaser  for  value  is  obviously  in  a very 
different  position  and  is  treated  accordingly  by  the  Legislature: 
see  secs.  23,  24,  and  26  of  the  Act. 

Not  one  word  ean  be  found  in  any  of  the  Acts  authorising  a 
Judge  “to  authorise  or  direct”  an  executor  to  transfer,  to  a devisee, 
land  devised  to  him,  “free  from  the  debts  of  the  deceased;”  and 
that  is  what  was  applied  for,  and  all  that  was  applied  for,  in  this 
application. 

The  purpose  of  subsec.  4 could  not  have  been  to  authorise  a 
sale;  if  it  had  been,  the  Legislature  should  and  would  have  said 
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so.  That  which  it  has  said  is,  that  the  Court  or  a Judge  may 
“ direct  a division  or  distribution ” of  the  estate  or  part  of  it. 

That  is,  any  person  interested  may  have  a laggard  or  unwill- 
ing personal  representative  put  in  motion,  and  a legal  personal 
representative  may  overcome  unreasonable  obstruction  by  a bene- 
ficiary, subsec.  2 providing  that  the  Court  “may  dispense  with  the 
concurrence  of  the  persons  beneficially  entitled  or  any  or  either 
of  -'hem.” 


Meredith, 

C.J.C.P. 

1027. 

Re  Allison. 


This  subsection  provides  the  means  of  overcoming  such 
delinquencies  and  obstructions,  and  was  assuredly  passed  for  that 
purpose  only.  It  does  not  provide  in  any  way  for  “giving  leave 
to  convey;”  it  provides  only  for  directing  “the  personal  represent- 
atives to  divide  or  distribute  the  estate  or  any  part  of  it.” 

A personal  representative  does  not  take  his  rights  in  the  lands 
of  a testator  or  intestate  in  any  sense  by  the  authority  or  leave  of 
Court  or  Judge;  he  takes  them  under  the  3rd  section  of  the  De- 
volution of  Estates  Act  “to  be  dealt  with  and  distributed  as  if  they 
were  personal  property.”  But  the  complete  power  over  them, 
which  he  thus  has,  is  curbed  by  subsecs.  2,  3,  and  5 of  sec.  21, 
which,  speaking  generally,  prevent  a sale  by  him  for  distribution 
of  the  property  among  beneficiaries  only,  without  the  concurrence 
of  such  beneficiaries. 

And  again,  in  that  section,  provision  is  made  for  a sale  when 
beneficiaries  are  not  competent  to  contract,  and  also,  very  wisely, 
when  concurrence  is  improperly  withheld.  In  such  a case  the 
Court  or  a Judge  is  given  power  to  dispense  with  such  concur- 
rence, but  only  in  such  a case  and  to  that  extent. 

What  sense  could  there  be,  now,  in  making  an  order  that  the 
personal  representative  convey,  or  have  leave  to  convey,  to  the  de- 
visee, when  he  is  willing  and  anxious  to  do  so,  and  nothing,  since 
the  passing  of  the  Act  of  1$27,  stands,  or  could  stand,  in  his  way? 

Before  that  enactment,  the  ruling  in  the  case  of  Shier  pre- 
vented a division  or  distribution  among  beneficiaries  for  a need- 
less and  harassing  delay  of  a three  years’  “interregnum,”  unless 
some  one  went  to  the  expense,  delay,  and  trouble  of  a court 
motion,  and  obtained  a court  order. 

That  needless  harassment  and  delay,  or  expense,  delay  and 
trouble,  have  been  by  the  new  legislation  declared  to  be.  and  al- 
ways to  have  been,  unnecessary,  and,  at  the  same  time,  it  has  pro- 
tected creditors’  rights  amply  in  the  words  of  the  Act  winch  I 
have  already  quoted. 

And  if  an  order  of  the  Court  or  a Judge  could  have  the  effect 
desired,  why  should  it  be  made? 
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The  Legislature  lias  declared  that  in  such  a case  as  this — 
under  subsec.  3— the  property  should  pass  subject  to  the  deceased's 
debts  to  the  extent  set  out  in  the  new  legislation;  why  should  the 
intention  of  the  Legislature  be  thwarted,  if  it  could  be? 

It,  doubtless,  would  be  convenient  in  real  property  transac- 
tions, if  property,  coming  under  the  Land  Titles  Act,  could  be 
dealt  with  free  from  debts : but,  in  order  that  that  might  be  done 
on  a Judge's  order,  with  any  regard  for  creditors  and  their  rights, 
it  would  necessitate,  in  some  cases,  something  like  an  administra- 
tion of  the  estate,  before  a clearance  could  be  given. 

On  the  other  hand,  no  great  difficulty  has  in  the  past  been 
experienced  because  of  the  law  as  it  was  and  is  in  this  respect.  It 
is  generally  easy  to  ascertain  whether  debts  exist  or  do  not;  and  in 
cases  of  administrators  security  for  the  value  of  the  estate  should 
have  been  given  in  the  Surrogate  Court. 

And  this  is  especially  a case  in  which  there  is  no  hardship, 
the  person  seeking  the  conveyance  being  himself  one  of  the  ex- 
ecutors, and  so  able,  or  should  be,  to  satisfy  a purchaser  as  to  pay- 
ment of  debts. 

No  order. 

The  executors  and  devisee  appealed  from  the  order  of 
Meredith,  C.J.C.P. 

September  26.  The  appeal  was  heard  by  Latchford,  C.J.; 
Riddell,  Middleton-,  Masten,  and  Orde,  JJ.A. 

Maclennan , for  the  appellants,  argued  that  the  amendment  of 
1927,  17  Geo.  V.  ch.  35,  sec.  2,  adding  subsec.  8 to  sec.  21  of  the 
Devolution  of  Estates  Act,  did  not  stand  in  the  way  of  an  applica- 
tion under  sec.  21  (4)  of  the  Act;  and  consequently,  under  sec. 
24,  a purchaser  for  value  and  in  good  faith  from  a person  bene- 
ficially entitled  could  get  a good  title  free  from  the  debts  of  the 
deceased.  Be  Shier , 52  0.  L.  R.  464,  had  no  application  in  the 
present  instance  to  prevent  the  Court  from  making  the  order  asked. 

October  14.  Middleton,  J.A. : — Appeal  by  the  executors  and 
the  beneficiary  from  an  order  of  the  Chief  Justice  of  the  Common 
Pleas,  dated  the  9th  September,  1927,  dismissing  an  application 
made  by  the  executors  and  the  beneficiary  under  the  provisions  of 
tlic  Devolution  of  Estates  Act,  R.S.O.  1914,  ch.  119,  sec.  21  (4), 
for  an  order  directing  the  executors  to  convey  to  the  beneficiary 
the  parcel  of  land  devised  to  him  within  the  period  of  three  years 
from  the  testator's  death,  so  that  a purchaser  from  the  beneficiary 
shall,  by  virtue  of  sec.  24  (1),  be  entitled  to  hold  the  same  freed 
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owner. 


1927. 


The  Devolution  of  Estates  Act  was  amended  in  1927,  and,  in  

the  opinion  of  the  learned  Chief  Justice,  the  effect  of  this  amend-  * * 

merit  is  to  overrule  the  decision  in  Re  /Skier.  52  O.L.ii.  464,  and  Middleton, 

> J A 

to  revolutionise  the  practice  that  had  thereafter  been  adopted  of 
obtaining  orders  under  the  statute.  The  view  expressed  by  the 
learned  Chief  Justice,  in  the  judgment  in  review  and  in  several 
other  cases*  disposed  of  by  him  recently,  was  that,  as  the  result 
of  this  legislation,  the  Court  ought  not  to  exercise  the  power  con- 
ferred upon  it  by  the  statute,  but  should  in  all  cases  leave  the 
matter  to  work  itself  out  under  the  other  provisions  of  the  statute 
by  which  the  property  becomes  vested  in  the  beneficiary  upon  the 
expiration  of  three  years  from  the  death  of  the  decedent,  a result 
which  will  occasion  much  difficulty  and  much  hardship.  The 
question  is  of  such  importance  as  to  justify  a most  careful  ex- 
amination of  the  statutory  provisions,  so  that  if  possible  it  may  be 
put  upon  a more  satisfactory  footing. 

It  is  not  necessary  to  restate  the  law  prior  to  1886.  In  that 
year  an  Act  was  passed,  “The  Devolution  of  Estates  Act,  1886,” 

49  Viet.  ch.  22,  effecting  a most  radical  change  in  the  position  of 
real  estate  left  by  a testator  or  intestate.  This  statute  provided 
(sec.  4)  that,  notwithstanding  any  testamentary  disposition,  real 
property  of  any  person  dying  shall  devolve  upon  and  become  vested 
in  the  legal  personal  representatives,  “subject  to  the  payment  of  his 
debts,”  and  shall  be  distributed  as  personal  property,  and  the 
legal  personal  representative  is  given  power  to  dispose  of  and  deal 
with  real  property  so  vested  in  him  in  the  same  way  as  if  it  were 
personal  property.  This  Act  contained  minor  provisions  an- 
cillary to  the  sections  to  which  I have  referred,  the  only  one  of 
importance  to  the  matter  now  under  consideration  being  a provi- 
sion that  where  infants  are  concerned  in  real  estate  which  but  for 
the  Act  would  not  devolve  on  the  personal  representative,  the 
real  estate  shall  not  be  sold  without  the  approval  of  the  Official 
Guardian  (sec.  8). 

This  Act  was  carried  into  R.  S.  0.  1887  as  part  of  the  Devolu- 
tion of  Estates  Act,  ch.  108. 

In  1891,  by  54  Viet.  ch.  18,  the  Act  was  amended  by  adding  a 
provision  (sec.  1)  that  real  estate  not  disposed  of  or  conveyed  by 
executors  or  administrators  within  twelve  months  after  the  death 
of  the  testator  or  intestate  shall,  at  the  expiration  of  that  period, 


*See  Re  Stone  (1927),  33  O.W.N.  19,  and  Re  Gilchrist  (1927),  33 
O.W.N.  23. 
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be  deemed  to  be  vested  in  the  devisees  or  heirs  beneficially  en- 
titled thereto  without  any  conveyance  from  the  executors  or  ad- 
ministrators, unless  the  vesting  should  be  intercepted  by  the  regis- 
tration of  a caution  by  the  executors.  The  same  statute  (sec.  2) 
gave  to  the  executors  the  power  to  sell  and  convey  the  land  for  the 
purpose  of  distributing  or  dividing  the  estate  among  the  parties 
beneficially  entitled  thereto,  whether  there  were  debts  or  not,  but 
added  a proviso  that  where  infants  or  lunatics  are  concerned  or 
there  are  heirs  or  devisees  who  do  not  concur  in  the  sale,  if  there 
are  no  debts,  the  sale  shall  not  be  made  without  the  approval  of 
the  Official  Guardian.  This  statute  introduced  two  provisions  of 
great  importance  in  the  consideration  of  the  matter  here  pre- 
sented. Persons  purchasing  bond  fide,  from  the  executors  or  ad- 
ministrators take  the  land,  free  from  any  debts  or  liabilities  of 
the  deceased  and  are  not 'bound  to  see  to  the  application  of  the 
purchase-money  (sec.  5).  Persons  purchasing  land  from  a de- 
visee, to  whom  the  executors  or  administrators  have  conveyed  the 
land,  or  where  the  executors  or  administrators  have  by  deed  con- 
curred in  the  sale,  are  entitled  to  hold  the  same  freed  and  dis- 
charged from  any  unsatisfied  debts  and  liabilities  not  specifically 
charged  on  land,  but  the  creditors’  rights  are  preserved  against  the 
executors  and  administrators  and  against  the  devisee  in  whom  the 
land  has  been  vested  by  the  action  of  the  executors  or  adminis- 
trators, to  the  prejudice  of  the  creditors  (sec.  6). 

This  Act  was  amended  again  in  1893  (56  Yict.  ch.  20)  by  en- 
abling a caution  to  be  registered  after  the  expiry  of  the  year, 
when  the  land  again  became  vested  in  the  executors  or  admin- 
istrators subject  to  certain  restrictions  ‘not  now  material.  The 
statute  as  thus  amended  was  carried  into  the  revision  of  1897 
without  material  change : R.  S.  0.  1897,  ch.  127. 

In  1902,  by  2 Edw.  YII.  ch.  17,  the  Act  was  amended  in  many 
respects,  the  two  important  to  be  now  considered  being  the  chang- 
ing of  the  period  of  twelve  months  to  the  period  of  three  years 
(sec.  3)  before  the  estate  automatically  vests  in  the  beneficiaries, 
and  the  introduction  of  an  amendment  giving  a further  power  to 
the  executors.  It  is  provided  that  executors  and  administrators 
shall,  in  addition  to  the  powers  conferred  by  the  earlier  Acts,  have 
the  power,  with  the  concurrence  of  the  persons  beneficially  en- 
titled or  the  approval  of  the  Official  Guardian  if  there  are  lunatics, 
infants,  or  non-concurring  persons  entitled,  to  divide  the  estate  of 
the  deceased  among  the  persons  entitled  thereto  (sec.  8).  Tt  will 
be  observed  that  these  two  amendments  increasing  the  period  in 
which  the  land  will  be  held  by  the  executors  or  administrators  to 
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three  years  and  allowing  a division  by  the  executors  and  admin-  App.  Div. 
istrators  before  the  land  would  automatically  vest  appear  to  be 
reciprocal  and  that  there  is  nothing  throwing  any  light  upon  thep^  ^7S0N 
position  of  creditors  beyond  the  provisions  contained  in  the  earlier 
enactments. 

In  the  same  year  by  2 Edw.  VII.  ch.  1,  secs.  4 and  5,  the 
Legislature  made  two  enactments  with  respect  to  the  rights  of 
creditors  against  lands  upon  which  the  Devolution  of  Estates  Act 
operated.  By  the  first  of  these,  lands  when  vested  in  the  heir  or 
devisee  “shall  continue  to  be  liable  to  answer  the  debts  of  such 
deceased  person  as  they  would  be  if  vested  in  the  personal  repre- 
sentative of  the  deceased,  and  in  the  event  of  a bond  fide  sale 
thereof  for  value,  by  such  heir  or  devisee,  he  shall  be  personally 
liable  for  the  debts  due  to  the  creditors  of  such  deceased  person 
to  the  extent  of  the  proceeds  of  such  lands,  and  in  case  the  sale 
shall  not  have  been  bond  fide , then  to  the  actual  value  of  the  said 
lands/’  The  second  enactment  is — “Any  bond  fide  purchaser  for 
value  of  any  lands  of  any  deceased  person  which  have  become 
vested  in  his  heir  or  deyisee  as  aforesaid,  without  notice  of  the 
claims  of  any  unpaid  creditors  of  the  deceased  person,  through 
whom  such  heir  or  devisee  shall  claim,  shall  he  entitled  to  hold 
such  lands  freed  and  discharged  from  the  claims  of  such  creditors.” 

In  1906,  by  6 Edw.  VII.  ch.  23,  the  Act  was  further  amended 
and  the  important  provisions  dealing  with  the  right  of  the  ex- 
ecutors to  sell  and  convey  the  land  were  recast  without  substan- 
tially changing  the  effect  of  the  statute  so  far  as  the  matters  now 
being  discussed  are  concerned. 

In  1910,  by  10  Edw.  VII.  ch.  56,  the  Acts  were  consolidated 
and  in  certain  respects  amended,  and  there  are  found  two  new 
provisions  of  importance.  In  sec.  21  (4)  there  is  found  the  pro- 
vision now  invoked : “Upon  the  application  of  the  personal  repre- 
sentative or  of  any  person  beneficially  entitled,  the  High  Court 
or  a Judge  thereof  may,  before  the  expiration  of  three  years  from 
the  death  of  the  deceased,  direct  the  personal  representative  to 
divide  or  distribute  the  estate  or  any  part  thereof  to  or  among 
the  persons  beneficially  entitled  according  to  their  respective 
rights  and  interests  therein.” 


The  other  amendment  is  found  in  sec.  24,  which  provides  that 
a person  purchasing  real  propertv  in  2'ood  faith  and  for  value 
from  a person  beneficially  entitled,  to  whom  it  has  been  conveyed 
by  the  personal  representative  by  leave  of  the  High  Court  or  a 
Judge  thereof,  shall  be  entitled  to  hold  the  same  freed  and  dis- 
charged from  any  debts  and  liabilities  of  the  deceased  owner  ex- 
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cept  such  as  are  specifically  charged  thereon  otherwise  than  by 
his  will.  Subsection  2 further  provides  that  real  property  which 
becomes  vested  in  the  person  beneficially  entitled  thereto,  upon 
the  expiry  of  the  three-year  period  shall  continue  to  be  liable  to 
answer  the  debts  of  the  deceased  owner  so  long  as  it  remains  vested 
in  such  person  or  in  any  person  claiming  under  him  not  being  a 
purchaser  in  good  faith  and  for  valuable  consideration,  as  it 
would  have  been  if  it  had  remained  vested  in  the  personal  repre- 
sentative, and  in  the  event  of  a. sale  in  good  faith  and  for  value  by 
the  person  beneficially  entitled,  he  is  to  become  personally  liable 
for  the  debts  to  the  extent  of  the  proceeds  of  the  real  property. 
These  sections  tahe  the  place  of  the  earlier  provisions  in  the 
statute  dealing  with  the  position  of  a purchaser  from  beneficiaries, 
but  leave  untouched  the  provision  (then  found  in  sec.  23)  protect- 
ing a purchaser  in  good  faith  from  the  personal  representative  in 
the  manner  authorised  by  the  Act.  Such  purchasers  hold  freed 
and  discharged  from  the  claims  of  creditors  and  are  not  bound 
to  see  to  the  application  of  the  purchase-money. 

The  statute  as  thus  amended  was  carried  into  the  Revised 
Statutes  of  1914  as  eh.  119. 

This  was  the  position  of  the  law  when  Re  Shier,  52  0.  L.  R. 
464,  came  to  be  decided.  There  property  had  become  vested  in 
the  executors  by  virtue  of  the  Act.  All  debts  had  been  paid,  and 
the  executors,  under  the  power  conferred  upon  them,  had  con- 
veyed the  land  to  the  devisee,  who  applied  to  have  his  title  as  un- 
qualified owner  registered  under  the  Land  Titles  Act.  The 
Master  of  Titles  refused  to  grant  the  registration,  upon  the  ground 
that,  the  property  having  been  conveyed  by  the  executors  without 
an  order  under  the  authority  of  sec.  21  (4),  the  devisee  held  it 
subject  to  the  debts  and  liabilities  of  the  deceased  owner  if  any 
remained  unpaid.  Upon  appeal  it  was  held  that  the  Master  was 
right  and  that  the  effect  of  sec.  24,  which  declared  that  any  one 
who  purchased  from  the  devisee  to  whom  the  property  had  been 
conveyed,  within  the  three  years,  would  hold  it  free  from  debts 
when  the  conveyance  was  “hr  leave  of  the  Supreme  Court  or  a 
Judge  thereof,”  was  inferentially  to  declare  that  where  the 
property  was  not  conveyed  by  leave  of  the  Court  or  a Judge  it 
should  remain  liable  for  the  debts  of  the  deceased  owner.  This 
view  is  emphasised  by  the  provision  that  property  which  became 
vested  in  the  beneficiary  automatically,  upon  the  expiry  of  “the 
three  years,  continued  liable  to  answer  the  debts  of  the  deceased 
in  the  hands  of  the  beneficiary  or  any  person  claiming  under  him 
ether  than  a purchaser  for  value. 
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After  the  reported  decision  an  application  was  made  for  leave  App.  Div. 

to  convey,  and  upon  it  being  shewn  that  there  were  no  debts  an  1027. 

order  was  made,  and,  upon  the  conveyance  being  executed,  the  v 

. . ’ ’ V.  , „ . , ° ’ . Re  Allison 

devisee  was  registered  as  the  benelicial  owner.  Iroin  that  tune 

on  many  applications  have  been  made  and  granted,  upon  it  being  Mid_dLetou, 

satisfactorily  shewn  that  creditors  have  been  advertised  for  and 

all  claims  have  been  paid. 

It  will  be  observed  that  there  was  nothing  in  this  decision  in 
any  way  interfering  with  the  protection  given  to  bond  fide  pur- 
chasers who  take  under  a sale  by  the  executor  or  administrator 
either  for  the  payment  of  debts  or  for  distribution  of  the  estate. 

These  cases  stand  apart  and  are  governed  by  sec.  23.  Section  24 
deals  only  with  cases  where  the  property  has  vested  in  the  bene- 
ficiary by  reason  of  a conveyance  made  to  him  by  the  executors  or 
cases  in  which  the  property  has  become  vested  in  a beneficiary 
by  reason  of  the  lapse  of  the  statutory  period. 

This  being  the  situation,  the  Act  of  1927  was  passed.  I can 
find  nothing  in  it  indicating  legislative  dissatisfaction  with  the 
decision  in  Re  Shier.  The  fact  that  the  sections  upon  which  Re 
Shier  is  based  are  left  untouched  is  to  me  indication  that  it  was 
intended  to  approve  and  not  disapprove  of  the  conclusion  therein 
arrived  at.  Attention  appears  to  have  been  drawn  to  the  jeopardy 
in  which  creditors  were  placed  by  reason  of  the  power  of  the  ex- 
ecutors to  sell  with  the  concurrence  of  the  beneficiaries  and  to 
hand  over  the  proceeds  to  the  beneficiaries.  If  the  beneficiaries 
could  not  take  a conveyance  and  hold  the  property  free  from 
creditors’  claims  without  the  intervention  of  a court  order,  which 
would  only  be  made  upon  careful  inquiry  as  to  the  existence  of 
creditors’  claims  and  the  finding  that  none  existed,  it  might  to 
some  seem  unreasonable  that  the  executors  could,  when  selling 
for  distribution  only,  defeat  the  creditors’  rights  within  the  three- 
year  period.  To  this  end  the  Legislature  dealt  with  cases  where 
an  executor  during  the  three  years  sold  property  under  sec.  21 
(2)  “for  the  purpose  of  distribution  only”  or  under  subsec.  3 con- 
veyed, divided  or  distributed  the  estate  among  the  persons  bene- 
ficially entitled.  Subsection  5 is  merely  ancillary  to  subsec.  3. 

In  these  cases  the  land  is  to  remain  liable  for  the  debts  as  though 
retained  by  the  executors  for  the  three  years  and  longer  if  a 
creditor  ties  the  land  up  by  registering  a Us  pendens  or  caution, 
and  the  purchaser,  if  compelled  to  pay  a creditor,  is  given  a right 
to  relief  over  and  indemnity  against  the  beneficiary  and  against 
the  executor  or  administrator  where  the  executor  or  administrator 
has  undertaken  to  make  a conveyance  without  due  advertisement 
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for  creditors.  Upon  the  expiry  of  the  three  years,  unless  a 
creditor  has  tiled  a lis  pendens  or  a caution,  the  land  will  vest  in 
the  beneficial  owner  freed  from  the  creditors’  claims. 

The  criticism  that  has  been  levelled  at  the  decision  in  Re  Shier 
has  arisen  largely  from  a misunderstanding  of  the  case  and  a 
failure  to  observe  the  fact  that,  while  subsec.  4 speaks  of  the  order 
of  the  'Court  as  a “direction,”  the  fact  that  this  direction  may  be 
obtained  by  the  personal  representative  himself  as  well  as  by  the 
beneficiary  negatives  the  idea  that  it  refers  to  a compulsory  order, 
and  it  also  ignores  the  fact  that  sec.  24  (1)  speaks  of  the  order  as 
the  “leave  of  the  Supreme  Court  or  Judge.” 

To  a certain  extent  this  discussion  appears  to  me  to  be  entirely 
foreign  to  the  case  in  hand.  Section  21'' (4)  remains.  An  appli- 
cation is  made  by  the  beneficiary  and  by  the  personal  representa- 
tive for  the  order  permitting  or  directing,  whichever  may  be  the 
appropriate  term,  the  conveyance  to  be  made  to  the  beneficiary. 
It  is  shewn  satisfactorily  that  there  are  no  debts.  There  is  no 
reason  why  the  order  should  not  be  made  so  that  the  beneficiary 
may  be  enabled  to  make  a sale  in  such  a way  that  one  who  pur- 
chases from  him  would  have  the  protection  afforded  by  sec.  24  (1);* 
There  is  urgency,  if  that  is  material,  for  the  land  is  vacant  land 
and  the  owner  thinks  he  can  now  make  a sale  which  will  give  him 
an  income-producing  fund  instead  of. vacant  land  subject  to  the 
burden  of  municipal  taxation. 

The  appeal  should,  in  my  view,  be  allowed  and  the  order  should 
be  made  as  asked. 


Latchford,  C.J.,  and  Riddell,  J.A.,  agreed  with  Middleton, 
J.A. 

Orde,  J.A. : — I agree  with  my  brother  Middleton. 

With  respect,  I think  that  the  judgment  in  question  has  over- 
looked the  real  purpose  of  this  application.  It  treats  it  as  if  the 
beneficiary  were  endeavouring,  through  an  order  of  the  Court,  to 
acquire  a title  freed  and  discharged  from  the  payment  of  such 
debts  of  the  testator  as  may  still  exist.  Now  the  Devolution  of 
Estates  Act  nowhere  enables  the  beneficiary  to  escape  that  obliga- 
tion, whether  the  lands  become  vested  in  him  by  the  lapse  of  three 
years  under  sec.  13  or  by  a conveyance  during  the  three-year 
period  from  the  personal  representative  either  by  the  direction  or 
leave  of  the  Court  or  without  it.  So  long  as  he  holds  the  lands 
they  remain  charged  with  the  deceased  owner’s  debts.  This  is 
plain  from  subsec.  2 of  sec.  24,  which  applies  to  cases  of  automatic 
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vesting  under  sec.  13,  and  from  the  concluding  words  of  subsec.  1 Div- 

of  sec.  24,  which  apply  when  the  beneficiary  has  received  a convey-  1927. 
ance  during  the  three-year  period  by  the  direction  or  leave  of  the^ 


Court.  - — ~ 

But  subsec.  1 of  sec.  24  (to  which  the  judgment  in  appeal  °rde,JA 
makes  no  reference)  makes  it  quite  clear  that,  while  a beneficiary 
to  whom  the  lands  are  conveyed  by  the  legal  personal  represent- 
ative by  leave  of  the  Court  cannot  hold  them  freed  from  the  debts 
of  the  deceased  owner,  he  may  nevertheless  convey  them  to  a Iona 
fide  purchaser  for  value  free  .from  any  such  charge. 

To  put  it  shortly,  the  chief  purpose,  if  not  the  only  purpose, 
to  be  served  by  obtaining  the  Courtis  order  under  subsec.  4 of  sec. 

21  is  to  enable  the  beneficiary^  not  to  acquire  an  unencumbered 
title,  but  to  give  one. 

I may  add  that  I cannot  see  how  the  decision  in  Re  Shier , 52 
0.  L.  R.  464,  is  in  any  way  overruled  or  affected  by  the  amendment 


of  1927. 


Hasten,  J.A.,  agreed  with  Orde,  J.A. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 

Ballantine  v.  International  Railway  Co.  !927. 

March  7. 

'Negligence  — Collision  of  Tramear  ivith  Motor-car  — Personal  Injury  Oct.  14. 
to  Owner  of  Motor-car — Evidence— Findings  of  Trial  Judge — Re- 
versal on  Appeal — Proper  Inferences  from  Facts — Negligence  of 
Owner  and  of  Driver  of  Motor-car — Failure  to  Establish  Negligence 
of  Driver  of  Tram-car — Ultimate  Negligence. 

About  11  o’clock  at  night  on  the  27th  September,  1925,  the  plaintiff 
was  going  northerly  along  the  River  road,  in  the  city  of  N.F.,  in 
a motor-car  owned  by  him  and  driven  by  his  wife.  The  motor-car 
was  driven  close  to  the  rails  of  the  electric  tramline  of  the  de- 
fendants, and  partly  upon  a two-foot  strip  of  crushed  stone  which 
separated  the  rails  from  the  asphalt  pavement,  and  was  stopped 
there,  because  the  driver  was  dazzled  by  the  lights  of  some  other 
car  or  cars  and  could  not  see  before  her.  The  plaintiff’s  elbow 
rested  on  the  open  window-frame  and  projected  slightly  outside  the 
motor-car  on  the  right  side.  A south-bound  tramear  of  the  defend- 
ants in  passing  grazed  the  plaintiff’s  car  and  struck  his  elbow,  severe 
ly  injuring  him.  Alleging  negligence  on  the  part,  of  the  defendants’ 
motorman,  the  plaintiff  stated  as  his  grounds:  excessive  speed: 
failure  to  keep  a proper  look-out;  failure  to  slacken  speed  and  bring 
the  tramear  to  a stop  when  the  position  of  the  plaintiff’s  car  was 
or  should  have  been  apparent;  and  failure  to  observe  and  comply 
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with  a signal  said  to  have  been  made  by  the  plaintiff  for  the  tram- 
car  to  stop  (which  might,  however,  have  been  intended  as  a signal 
to  following  traffic).  The  trial  Judge  found  against  the  defendants, 
who  appealed,  contending  that  there  was  no  negligence  on  their 
part,  and  that,  if  the  accident  happened  by  reason  of  negligence, 
it  was  the  negligence  of  the  plaintiff  or  his  wife:  — 

Held,  accepting  the  findings  of  fact  of  the  trial  Judge,  but  drawing 
different  inferences,  that  the  plaintiff  and  his  wife  could  and  should 
have  moved  the  motor-car  from  the  strip  of  crushed  stone  to  the 
asphalt;  and,  by  remaining  where  they  did,  voluntarily  incurred  the 
risk  of  so  doing. 

Also,  that  an  ordinarily  competent  driver,  knowing  that  an  electric 
tramcar  was  approaching,  would,  notwithstanding  the  dazzling  light, 
have  got  off  the  strip  of  crushed  stone  before  stopping,  and  that  the 
failure  to  do  so  was  negligence  immediately  causing  the  injury. 
Leggo  v.  Shatford,  [1927]  2 D.L.R.  265  (Nova  Scotia),  distinguished. 
Here  the  driver  of  the  motor-car  negligently  got  into  dangerous  prox- 
imity to  a tramway  line  and  saw  a tramcar  approaching,  and  there 
was  nothing  to  prevent  her  from  turning  away  from  the  danger, 
but  she  did  not  do  so,  failed  to  take  reasonable  precautions  for  her 
own  safety,  and  was  guilty  of  negligence  leading  to  the  injury. 
Also,  the  plaintiff  himself  was  negligent  in  holding  his  elbow  outside 
of  his  car  when  he  knew  that  there  was  danger  of  a collision. 
Although  there  was  negligence  on  the  part  of  the  plaintiff,  if  there  had 
been  subsequent  negligence  of  the  defendants  which  was  the  real, 
direct,  and  effective  cause  of  the  disaster,  the  plaintiff  might  have 
recovered  ( Admiralty  Commissioners  v.  8.S.  Volute,  [1922]  1 A.G. 
129,  136);  but  no  inference  of  ultimate  negligence  could  be  drawn 
from  the  facts — the  evidence  did  not  justify  a finding  that  the 
motorman  was  negligent  in  failing  to  realise  at  an  earlier  moment 
(in  the  uncertain  light)  that  an  accident  was  imminent;  as  soon 
as  he  realised  that  such  a situation  existed,  he  did  everything  that 
could  be  done  to  avert  it. 

Judgment  of  Rose,  J.,  reversed. 

An  action  for  damages  for  personal  injuries  sustained  by  the 
plaintiff  as  the  result  of  a collision  between  one  of  the  defendants’ 
electric  tramcars  and  the  plaintiff’s  motor-car. 

The  action  was  tried  before  Rose,  J.,  without  a jury,  at  St. 
Catharines. 

A.  Courtney  King  stone,  K.C.,  and  E.  H.  Lancaster,  for  the 
plaintiff. 

D.  L.  McCarthy,  K.C.,  and  S.  A.  Hayden,  for  the  defendants. 

March  7.  Rose,  J.  The  case  was  set  down  for  trial  with  a 
jury;  but,  as  difficult  questions  of  law  as  to  an  alleged  right  of  the 
defendants  to  the  exclusive  possession  of  the  part  of  the  road  in 
which  the  rails  of  their  line  are  laid',  as  to  the  applicability  of  the 
speed-regulating  sections  of  the  Ontario  Railway  Act,  and  as  to 
other  matters,  seemed  to  be  likely  to  arise,  counsel  agreed  that 
the  services  of  the  jury  should  be  dispensed  with  and  that  the 
case  should  be  tried  by  me  alone.  Afterwards  these  questions 


LX  I.] 


ONTARIO  LAW  REPORTS. 


disappeared:  counsel  for  the  plaintiff  abandoned  the  contention 
that  the  statute  forbids  the  running  of  the  tranicars  at  the  place 
in  question  at  a speed  exceeding  ten  miles  an  hour,  and  when  the 
case  came  to  be  argued  counsel  for  the  defendants  treated  it  as 
raising  only  those  questions  as  to  negligence  that  are  common  to 
all  cases  of  the  type.  I proceed  therefore  to  discuss  the  case  upon 
the  footing  that  it  is  unnecessary  to  go  into  any  question  other 
than  the  questions  of  negligence,  contributory  negligence,  and 
‘•ultimate”  negligence. 

In  the  city  of  Niagara  Falls,  the  River  road  runs  in  a northerly 
and  southerly  direction,  following  closely  the  line  of  a guard  railing 
which  has  been  erected  near  the  edge  of  the  cliff.  Between  the 
railing  and  the  part  of  the  road  used  for  the  ordinary  vehicular 
traffic  is  the  double  line  of  the  defendants’  railway,  the  north-bound 
line  to  the  east  (i.e.,  close  to  the  cliff)  and  the  south-bound  line 
to  the  west.  The  ground  for  two  feet  west  of  the  west  rail  of  the 
south-bound  line  is  covered  with  crushed  stone.  West  of  the  stone 
is  an  asphalt  roadway,  and,  west  of  it,  a concrete  foot-walk.  The 
easterly  edge  of  the  asphalt  is  protected  by  what  a witness  called 
a “header” — made  of  concrete,  level  with  the  asphalt,  and  painted 
white,  presumably  to  call  the  attention  of  drivers  to  the  dividing 
line  between  the  paved  road  and  the  crushed  stone.  The  paved 
road  (including  the  “header”)  is  20  feet,  or  in  some  places  20  feet 
and  a few  inches,  wide.  The  crushed  stone  filling  the  space  between 
the  paved  roadway  and  the  west  rail  of  the  south-bounci  line  is  in 
some  places  level  with  and  in  other  places  an  inch  or  two  lower 
than  the  surface  of  the  asphalt.  The  stone  is  packed  solidly,  and 
there  is  no  difficulty  in  driving  a motor  car  with  the  left  wheels 
on  the  asphalt  and  the  right  wheels  on  the  stone  (see  the  cross- 
section  on  the  plan  exhibit  1). 

The  plaintiff  owned  a small  motor-car  of  the  coupe  type.  He 
feared  to  drive  it  himself,  because  he  had  lost  his  right  leg  in  the 
War,  and  the  practice  was  for  his  wife  to  drive,  the  plaintiff  sitting- 
on  the  right  side  of  the  car  with  the  window  in  the  door  lowered 
and  his  right  elbow  resting  on  the  window-frame  and  carrying 
some  of  the  weight  which  normally  would  be  carried  by  the  right 
leg. 

On  the  27th  September,  1925,  in  the  evening,  the  plaintiff  and 
his  wife  were  proceeding  north  along  the  River  road,  Mrs.  Ballan- 
tine  driving,  as  usual.  As  they  came  to  Simcoe-street,  which  is  a 
street  that  runs  into  the  River  road  from  the  west,  Mrs.  Ballantine 
saw  a motor-car  coming  out  of  Simcoe-street  and  turning  to  go 
south  along  the  River  road.  Simcoe-street  does  not  join  the  River 
road  at  a right  angle : it  runs  approximately  east  and  west,  while 
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tlie  line  of  the  River  road  at  this  point  is  considerably  east  of  north. 
The  driver  of  a vehicle  coming  from  Simcoe-street  and  proceeding 
south  along  the  River  road  would  therefore  be  likely  to  make  a 
fairly  wide  sweep,  keeping  towards  the  left,  or  north,  side  of 
Simcoe-street  and  probably  passing  east  of  the  middle  line  of  the 
asphalt  of  the  River  road,  and  that  is  what  the  driver  of  the  car 
observed  by  Mrs.  Ballantine  appears  to  have  done.  Mrs.  Ballantine, 
in  order  to  give  a wide  berth  to  the  other  car,  bore  to  the  right 
to  such  as  extent  as  to  place  the  right  wheels  of  her  car  on  the 
stone  between  the  asphalt  and  the  westerly  rail  of  the  defendants’ 
line,  and  she  continued  for  a little  while  to  drive  with  the  left 
wheels  on  the  asphalt  and  the  right  wheels  on  the  stone.  How  far 
she  went  it  is  difficult  upon  the  evidence  to  say  with  confidence — 
naturally  the  witnesses  differ — but,  taking  all  the  evidence  into 
account,  I think  she  went  to  or  somewhat  beyond  a point  about 
midway  between  Simcoe-street  and  the  street  next  north  of  it, 
Ellis-street,—  that  is  to  say.  to  a point  approximately  190  feet  north 
of  the  north  limit  of  the  Simcoe-street  roadway  produced.  At  this 
point  she  was  dazzled  by  the  light  of  an  approaching  south-bound 
vehicle,  and  she  stopped  her  car,  because  being  unable  to  see  the 
road  she  thought  it  was  safer  to  stay  still  than  to  go  ahead.  She 
thinks  that  the  light  that  bothered  her  was  from  the  defendants' 
tramcar.  Having  regard,  however,  to. the  fact  that  the  River  road 
(and  the  defendants’  line  with  it)  bends  to  the  east  from  a point 
just  south  of  Ellis-street  (as  is  shewn  more  distinctly  on  the  plan 
exhibit  2 than  on  some  of  the  other  plans)  and  to  the  tests  made 
of  the  power  of  the  head-light  carried  on  the  tramcar,  I think  it 
is  at  least  as  probable  that  the  light  came  from  a south-bound 
motor-car  which,  according  to  some  of  the  witnesses,  passed  the 
plaintiff’s  car  just  at  the  time  of  the  collision.  While  Mrs.  Bal- 
lantine was  stopping  her  car,  or  just-  after  she  had  stopped  it,  she 
became  aware  of  the  approach  of  the  defendants’  tramcar  from 
the  north.  The  plaintiff  also  saw  the  tramcar,  and,  knowing  that 
his  car  was  closer  to  the  line  than  was  safe,  he  extended  his  right 
arm  and  moved  it  up  and  down  as  a signal  to  the  motorman  to 
stop.  Mrs.  Ballantine  realised  that  there  might  be  a collision 
unless  the  tramcar  stopped;  but  thinking,  as  she  says,  that  the 
tramcar  would  stop  and  that  the  danger  of  going  ahead  was  greater 
than  the  danger  involved  in  staying  still,  she  made  no  effort  to 
move  off  tlie  stones  on  to  the  asphalt.  The  tramcar  -came  on. 
The  plaintiff  drew  his  hand  back  into  his  car,  hut  his  elbow,  which, 
as  has  been  stated,  was  Testing  on  the  lowered  top  of  the  window, 
must  have  continued  to  project  for  an  inch  or  two.  and  the  tramcar. 
grazing  the  side  of  the  motor-car,  and  damaging  the  mud-guard 
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and  breaking  the  door-handle,  came  in  contact  also  with  the  plain- 
tiff’s forearm  just  below  the  elbow  and  caused  such  injury  as 
necessitated  the  amputation  of  the  arm  at  the  socket. 

The  tramcar  was  not  moving  rapidly : admittedly,  it  could 
have  been  stopped  in  a space  of  75  feet;  it  was  not  stopped  until 
it  had  passed  or  almost  passed  Simcoe-street;  that  is  to  say,  if  I 
am  right  as  to  where  the  collision  occurred,  there  was  a movement 
of  not  less  than  250  feet  after  the  collision. 

The  motorman’s  statement  is  that  on  the  curve  north  of  Ellis- 
street  he  shut  off  the  electric  power;  that  at  Ellis-street  he  began 
to  “feed  up  the  controller ;”  that  when  he  was  on  the  curve  at 
Ellis-street  he  saw  the  plaintiff’s  car,  which  at  that  time  was  a 
considerable  distance  south  of  Simcoe-street — nearly  as  far  south 
as  the  next  street  (Bansfield-street),  he  thinks;  that,  when  the 
tramcar  was  3 car-lengths  (135  feet)  north  of  Simcoe-street,  he 
saw  the  plaintiff’s  car  coming  close  to  the  defendants’  line  at  a 
point  near  Simcoe-street;  that  thereupon  he  sounded  the  whistle 
and  gong  of  the  tramcar;  that,  after  running  another  car-length 
and  shutting  off  the  power  and  applying  the  brakes,  he  saw  that 
the  plaintiff’s  car  was  not  drawing  away  from  the  line,  and  there- 
upon he  released  the  brakes  and  reversed  the  motor,  making  a 
good  stop  (his  idea  of  the  sequence  of  events  is  somewhat  confused, 
but  I think  this  is  a fair  statement  of  the  result  of  his  evidence, 
taking  it  as  a whole) ; that  the  collision  occurred  at  a point  50  feet 
north  of  Simcoe-street  (the  place  that  he  indicated  on  the  plan  is 
about  32  feet  north  of  the  north  limit  of  the  Simcoe-street  roadway 
produced) ; that  the  tramcar  stopped  opposite  Simcoe-street;  that 
when  he  saw  the  plaintiff’s  car  approaching  the  rails  there  was 
time  in  which  to  stop  the  tramcar,  but  that  there  was  not  time 
after  the  whistling  and  the  other  actions  that  preceded  the  revers- 
ing of  the  motor ; that  the  plaintiff’s  car  was  in  motion  at  the  time 
of  the  accident  and  ran  some  distance  afterwards;  that  he  (the 
motorman)  could  not  see  the  plaintiff’s  signal,  the  plaintiff’s  arm 
being  behind  the  head-lights  of  the  plaintiff’s  car ; and  that  before 
the  time  of  reversing  the  motor  he  could  not  tell  in  such  light  as 
there  was  that  if  the  course  of  the  plaintiff’s  car  was  not  changed 
there  would  surely  be  a collision. 

From  my  statement  of  the  facts  it  will  be  seen  that  I do  not 
accept  the  motorman’s  story,  although  in  many  particulars  it  is 
corroborated  by  the  conductor’s  evidence.  It  is  desirable  therefore 
that  my  opinion  of  the  witnesses  should  be  expressed.  I am  thor- 
oughly convinced  of  the  candour  of  the  plaintiff  and  his  wife. 
Mrs.  Ballantine,  however,  was  much  agitated  at  the  trial,  and  there 
are  parts  of  her  evidence  upon  which  it  would  not  be  safe  to  rely, 
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e.g.  her  statements  as  to  distances.  To  the  other  witnesses  called 
either  by  the  plaintiff  or  by  the  defendants,  except  perhaps  the 
conductor  and  the  motorman,  I attribute  an  intention  to  tell  the 
truth,  but  I imagine  that  on  the  part  of  some  of  the  occupants  of 
the  car  that  was  following  the  plaintiffs  there  may  have  been  some 
unconscious  adoption  of  suggestion,  e.g.  as  to  the  plaintiff’s  signals. 
I think  that  Mrs.  England  and  Mr.  Downey  fix  pretty  accurately 
the  relative  positions  of  the  tram-car  and  the  three  motor-cars 
(their  own,  the  plaintiff’s,  and  the  south-bound  car)  at  the  critical 
moment.  About  the  conductor  and  the  motorman  I am  not  very 
sure.  1 am  persuaded  that  their  evidence  is  quite  incorrect  in  some 
essential  parts,  for  instance,  their  statement  as  to  the  place  of  the 
collision  and  as  to  the  plaintiff’s  car  being  in  motion.  Listening 
to  them  at  the  trial  I was  not  sure  that  they  really  believed  that 
they  had  seen  just  what  they  said  they  had ; and  further  considera- 
tion has  not  dispelled  my  doubt.  Therefore,  in  trying  to  reach  a 
conclusion  as  to  what  actually  happened,  I have  treated  their 
statements  as  being  less  important  than  such  statements  of  the 
other  witnesses  as  appeared  to  me  to  be  based  upon  knowledge 
rather  than  upon  inference. 


There  is  little  more  to  be  said  about  the  facts.  I think  that 
the  plaintiff’s  car  came  to  a standstill  while  the  tramcar  was  some 
distance  away;  that,  even  if  the  motorman  could  not  see  the  signal 
and  could  not  be  sure  that  the  motor-car  was  standing,  he  could 
have  seen,  if  he  had  been  looking,  that  it  was  so  close  to  the  rail 
a0  to  be  in  a place  of  danger ; and  that,  after  the  fact  that  the  car 
was  in  a place  of  danger  became  apparent,  or  would  have  been 
apparent  if  a proper  look-out  had  been  kept,  there  was  time  to  stop. 
The  motorman  fixes  the  curve  at  Ellis-street  as  the  place  from 
which  he  got  his  first  view  of  the  plaintiff’s  car,  and  I think  that 
approximately  he  is  correct  as  to  that,  although  I do  not  believe 
that  the  motor-car  was  then  south  of  Simcoe-street.  I think  that 
the  motor-car  was  in  motion  when  first  seen  by  the  motorman; 
and  I think  that  it  stopped  as  soon  as  the  tramcar  had  reached  a 
point  from  which  the  rays  of  light  from  its  head-light  shone  more 
cr  less  along  the  River  road;  and  so  I think  that  as  soon  as  the 
motorman  had  reached  the  point  at  which  the  line  becomes  approx- 
imately straight  the  fact  that  the  motor-car  was  too  close  to  the 
lme  would  have  been  quite  apparent  to  him  if  he  had  been  looking, 
and  I think  that,  even  if  the  tramcar  had  attained  its  full  speed 
of  15  miles  per  hour  before  that  point  was  reached,  still  between 
that  point  and  the  place  where  the  motor-car  stood  there  was  an 
opportunity  to  stop — and,  if  the  motorman’s  statement  about  shut- 
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ting  oft  the  power  when  rounding  the  bend  is  correct,  the  prob- 
ability is  that  the  full  speed  had  not  been  attained. 

Upon  the  foregoing  statement  of  the  facts,  there  does  not  seem 
to  me  to  be  much  doubt  about  the  negligence  of  the  driver  of  the 
tramcar.  At  each  of  the  streets  running  into  the  River  road  the 
tramcars  stop  on  signal  to  take  on  or  set  down  passengers;  and, 
whatever  the  ownership  of  the  several  parts  of  the  River  road 
may  be,  the  operation  of  the  tramcars  at  the  place  of  the  collision 
is  an  operation  in  circumstances  which  call  for  the  kind  of  care 
that  is  requisite  in  the  case  of  the  operation  of  a street  railway 
line  laid  out  along  the  edge  of  a city  street.  Of  course  it  would  be 
absurd  to  suggest  that  the  driver  of  a tramcar  on  a line  so  situate 
is  bound  to  stop  whenever  he  sees  that  there  is  a vehicle  in  close 
proximity  to  the  rails.  Like  every  one  else,  such  a driver  is 
entitled  to  assume  that  other  persons  will  act  reasonably — will  pay 
due  regard  to  his  rights  and  to  their  own  safety;  and  often  the 
circumstances  will  be  such  as  reasonably  to  lead  to  the  belief  that 
a vehicle  seen  to  be  drawing  near  to  the  line  is  doing  so  for  a 
temporary  purpose  and  that  it  will  withdraw  when  that  purpose  is 
accomplished.  But  when  a motor-car  is  close  to  the  line  for  some 
appreciable  time  and  the  tramcar  driver  does  not  know  whether 
it  is  moving  or  stationary,  does  not  know,  in  fact,  whether  its 
engine  is  running  or  “stalled,”  then,  I think,  it  is  unreasonable 
for  him  to  act  upon  the  assumption  that  it  will  get  out  of  his  way. 
I think  that  in  those  circumstances  the  reasonably  careful  man 
will  get  his  tramcar  under  control  and  will  proceed  cautiously 
until  he  knows  that  it  is  not  necessary  for  him  to  stop.  In  the 
present  case  the  motorman  may  not  have  known  that  the  plaintiffs 
car  had  been  stopped,  indeed  his  evidence  is  that  it  did  not  stop, 
but  I think  that  his  ignorance  (if  he  was  ignorant)  of  the  stop 
is  not  a sufficient  excuse;  my  opinion  is,  as  already  stated,  that, 
seeing  the  motor-car  close  to  the  line,  and  seeing,  or  being  in  a 
position  to  see,  that  it  remained  close  to  the  line  for  the  length 
of  time  occupied  by  the  tramcar  in  running  from  Simcoe-street  to 
the  place  of  the  collision,  and  not  knowing  anything  about  the 
reason  for  its  being  where  it  was,  the  motorman  was  negligent  in 
acting  upon  the  assumption  that  it  would  go  away.  This,  of 
course,  is  on  the  footing  that  the  motorman  really  was  watching 
the  plaintiff’s  car  and  really  did  blow  his  whistle  and  sound  his 
gong.  Upon  that  footing  I think  he  was  negligent  in  depending 
in  the  circumstances  upon  the  signals  alone;  I think  that  concur- 
rently with  the  sounding  of  the  signals  he  ought  to  have  checked 
the  speed  of  the  tramcar.  But  I do  not  find  as  a fact  that  the  sig- 
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nals  were  given  or  that  the  motorman  really  did  watch  the  motor- 
car at  all  carefully.  I am  somewhat  skeptical  as  to  both  of  these 
facts — but  I do  not  think  it  is  necessary  to  make  a.  positive  finding 
as  to  either  of  them,  because,  as  has  appeared,  my  opinion  is  that 
even  if  both  findings  were  favourable  to  the  defendants,  the  charge 
of  negligence  would  still  be  established. 

The  plaintiff,  doubtless,  is  chargeable  with  any  contributory 
negligence  that  there  may  have  been  on  the  part  of  his  wife,  who 
was  driving  his  car  at  his  request.  No  such  negligence  of  Mrs. 
Ballantine  is  pleaded,  but  the  question  as  to  whether  she  was 
negligent  was  argued  without  objection,  and  ought,  I think,  to  be 
decided — leave  being  given  to  amend  the  statement  of  defence  if 
an  amendment  is  necessary. 

Mrs.  Ballantine  was  not  negligent  either  in  turning  to  the 
right  at  Simcoe-street  in  order  to  avoid  the  motor-car  that  came 
from  Simcoe-street  and  turned  south,  or  in  going  so  far  to  the 
right  as  to  place  the  off  wheels  of  her  car  on  the  stone  between 
the  asphalt  and  the  rails.  Being  on  that  part  of  the  road,  there 
was  no  special  reason  why  she  should  stay  there;  but,  on  the  other 
hand,  there  was  no  reason  why  she  should  not  do  so  if  she  was 
comfortable  there  and  if  no  tramcar  was  approaching  from  the 
north;  she  cannot  be  found  to  have  been  negligent  in  failing  to 
foresee  the  possibility  of  becoming  dazzled  by  a light  at  the  moment 
when  the  approach  of  a tramcar  wrould  give  rise  to  the  necessity 
of  bearing  to  the  left.  If,  then,  there  was  any  negligence  on  her 
part,  it  must  have  been  either  in  stopping  when  the  light  bothered 
her  or  in  failing  to  start  again  when  the  danger  of  being  struck 
by  the  tramcar  became  apparent. 

Probably  there  was  no  real  danger  from  the  south-bound 
motor-car,  which,  presumably,  kept  to  its  own  side  of  the  road — in- 
deed Mrs.  Ballantine  does  not  remember  that  there  was  such  a car ; 
so  that  the  chances  are  that  if  Mrs.  Ballantine  had  altered  her 
course  slightly  to  the  left  and  had  gone  ahead  for  a few  yards 
before  stopping  she  could  have  stopped  in  a place  of  safety.  The 
decision  to  stop  seems  therefore  to  have  been  an  unfortunate  one, 
but  it  is  not  to  be  found  to  have  been  taken  negligently  merely 
because,  when  considered  at  this  time,  it  seems,  not  to  have  been 
the  best  that  could  have  been  taken.  Mrs.  Ballantine  did  not 
act  carelessly.  She  had  been  taught,  or  experience  had  led  her 
to  believe,  that,  if  she  found  herself  unable  to  see  the  road  ahead, 
the  best  thing  to  do  was  to  stop,  and  she  simply  did  what  she 
believed  to  be  the  best  thing  to  do  in  the  circumstances.  Her  act, 
however,  may  have  been  a negligent  one  if  negligence  is,  as  I 
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understand  it  to  be,  a failure  to  do  what  a reasonably  careful 
and  reasonably  competent  person  would  do  in  the  given  circum- 
stances: if  a reasonably  competent  driver  would  not  have  stopped 
without  first  moving  a foot  or  two  to  the  left,  Mrs.  Ballantine 
may  be  said  to  have  acted  negligently,  although  she  acted  as  well 
as  she  knew  how.  But  no  evidence  was  given  as  to  what  a reason- 
ably competent  driver  might  have  been  expected  to  do  when  he 
found  himself  situated  as  Mrs.  Ballantine  was  and  suddenly  de- 
prived of  his  power  to  see  the  road;  I find  it  impossible  to  say 
as  a matter  of  law  that  such  a driver  would  have  known  that  it 
was  unwise  to  stop;  and,  although  many  facts  concerning  the 
management  of  motor-vehicles  have  become  so  much  a matter  of 
common  knowledge  that  proof  of  them  is  seldom  offered  in  the 
course  of  a trial,  I find  it  impossible  to  say  the  same  thing  as  a 
matter  of  fact.  I do  not  know  that  a reasonably  competent  driver 
would  not  have  stopped;  indeed,  for  what  it  is  worth,  my  impres- 
sion is  that  many  such  drivers  would  have  stopped,  temporarily 
at  least;  and  it  is  to  be  remembered  that  Mrs.  Ballantine  had  had 
some  years’  experience,  and  that  there  is  no  evidence  going  to 
shew  that  her  skill  was  less  than  that  of  the  ordinary  amateur 
driver.  My  opinion  therefore  is  that  there  can  be  no  finding  that 
Mrs.  Ballantine  was  negligent  in  stopping.  But,  even  if  it  could 
be  found  that  it  was  negligent  to  stop,  the  finding,  in  my  opinion, 
would  not  help  the  defendants  very  much ; for,  as  has  been  stated, 
I think,  that,  even  after  the  stop  was  made,  there  was  time,  of 
which  a reasonably  careful  motorman  would  have  availed  himself, 
in  which  to  stop  the  tramcar  before  it  reached  the  motor-car;  so 
that  the  negligent  stopping  would  not  have  been  a defence  at 
common  law,  and  is  no  reason  under  the  Contributory  Negligence 
Act,  1924  (14  Geo.  Y.  ch.  32),  for  cutting  down  the  plaintiff’s 
damages:  Farber  v.  Toronto  Transportation  Commission  (1925), 
56  O.L.R.  537;  Engel  v.  Toronto  Transportation  Commission 
(1926),  59  O.L.R.  514. 

The  time  that  elapsed  between  the  stop  and  the  collision  was 
short,  and  there  is  no  possibility  of  saying  that,  in  that  time,  Mrs. 
Ballantine  had  an  opportunity,  of  which  a reasonably  competent 
motorist  would  have  availed  himself,  of  revising  her  judgment, 
starting  her  car,  and  getting  out  of  the  way  of  the  tramcar: 
there  is  nothing  upon  which  to  base  a finding  that  there  came  a 
time  when  Mrs.  Ballantine  could  see  the  road  ahead,  and  that, 
thereafter,  there  was  an  opportunity  to  start  the  car  and  to  move 
it  into  a place  of  safety  before  the  tramcar  arrived  at  the  place 
of  the  collision.  The  plaintiff,  it  is  true,  says  that  it  seemed  to 
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him  that-  his  car  was  at  a standstill  for  half  a minute  before  it 
was  struck,  but  his  impression  must  be  erroneous.  In  30  seconds 
the  tramcar,  even  at  an  average  speed  of  only  10  miles  an  hour, 
would  have  travelled  440  feet;  that  is  to  say,  it  would  have  come 
from  a point  on  the  bend  in  the  line  from  which  the  rays  of  its 
head-light  would  scarcely  have  struck  the  road  at  the  place  of  the 
accident  (see  exhibit  2),  even  if  the  head-light  had  been  strong 
enough  to  project  its  rays  so  far;  and  a belief  that  the  tramcar 
was  at  any  such  place  is  inconsistent  with  the  fact  that  as  soon  as 
Mrs.  Ballantine  had  said  that  she  could  not  see  and  had  stopped 
her  car  the  plaintiff  put  out  his  hand  as  a signal  to  the  motorman, 
and  inconsistent  also  with  the  plaintiff’s  belief  that  he  kept  his 
hand  out  only  for  a second  or  two,  and  then  withdrew  it,  appar- 
ently because  he  thought  that  he  must  withdraw  it.  The  plaintiff 
is  a reliable  witness,  but  his  evidence  on  such  points,  like  that  of 
most  witnesses  who  speak  as  to  elapsed  times,  cannot  be  taken  as 
literally  accurate.  The  time  was  long  enough  for  the  stopping  of 
the  tramcar,  if  the  need  of  stopping  had  been  realised  by  the 
motorman;  but  it  is  to  be  remembered  that  after  the  motor-car 
had  been  stopped,  the  glare  from  the  tramcar’s  head-light  was, 
probably,  a factor  to  be  reckoned  with  (even  if  the  original  cause 
of  Mrs.  Ballantine’s  trouble  was  the  glare  of  the  light  of  the  south- 
bound motor-car,  as  seems  to  me  to  be  likely).  So  that,  instead 
of  there  being  evidence  upon  which  to  find  that  Mrs.  Ballantine’s 
ability  to  see  the  road  ahead  of  her  increased  after  she  had  stopped 
her  car,  the  probability  is  that  the  difficulty  became  greater.  It  is, 
I repeat,  impossible  to  find  that,  while  the  motor-car  was  standing 
still,  an  opportunity  to  move  into  a place  of  safety  presented  itself, 
and  that  Mrs.  Ballantine  in  neglecting  to  avail  herself  of  it  failed 
to  act  in  the  manner  in  which  a reasonably  competent  driver  would 
have  acted.  That  being  so,  it  cannot  be  said  that  there  was  on 
Mrs.  Ballamtine’s  part  an  act  of  negligence  later  than  the  act  of 
stopping  the  motor-car  and  really  concurrent  with  the  negligence 
of  the  driver  of  the  tramcar. 

AVhat  has  just  been  said  seems  to  me  to  dispose  of  the  act  of 
standing  still  as  an  act  of  contributory  negligence.  But  I think 
that  there  is  something  artificial  in  treating  the  case  as  if  there 
had  been  two  separate  acts  by  Mrs.  Ballantine,  the  first  the  taking 
of  the  decision  to  stop,  and  stopping,  and  the  second  the  failure 
to  revise  the  decision,  and  to  go  ahead.  Practically,  as  it  seems 
to  me,  there  was  only  one  act,  the  taking  of  the  decision  to  stop, 
the  stopping  and  the  remaining  stationary.  If,  then,  there  was 
no  negligence  in  stopping — and  my  opinion  that  none  can  be  found 
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has  been  staged — I think  that  there  was  no  contributory 
negligence  at  all.  On  the  other  hand,  if  there  was 

negligence,  I think  that  the  negligent  act  was  complete  when 
.the  decision  to  stop  and  to  remain  still  had  been  taken  and  acted 
upon,  that  is  to  say,  when  the  car  had  been  brought  to  a stop,  and 
that  it  cannot  reasonably  be  said  that  Mrs.  Ballantine  continued 
to  act  negligently  until  the  moment  of  the  collision,  in  such  sense 
as  to  make  her  guilty  of  an  act  of  negligence  concurrent  with  the 
motorman’s  negligent  failure  to  stop  the  tramcar.  The  moment 
that  is  to  be  considered  is,  in  my  opinion,  the  moment  when  the 
motor-car  was  stopped;  any  omission  to  act  after  that  moment 
was,  I think,  the  omission  of  the  motorman  alone. 

The  only  allegation  of  contributory  negligence  made  in  the 
statement  of  defence  is  that  the  plaintiff  himself  was  negligent 
in  exposing  his  right  arm.  The  facts  as  to  this  have  been  stated. 
It  seems  to  have  been  almost  necessary  that  the  plaintiff  should 
rest  his  arm  on  something,  and  the  convenient  resting  place  seems 
to  have  been  the  top  of  the  lowered  window.  Even  so,  the  plaintiff 
would  of  course  have  been  negligent  in  leaving  any  part  of  his 
arm  exposed  if  he  had  had  reason  to  suppose  that,  so  exposed,  it 
might  be  struck  by  the  tramcar,  whereas  it  would  be  safe  if 
withdrawn  from  the  window.  But  the  elbow  projected,  probably, 
only  for  an  inch  or  two — the  plaintiff  says  one  inch — that  is  to 
say,  no  farther  than  the  door-handle,  and  not  nearly  as  far  as  to  a 
line  drawn  perpendicularly  to  the  outer  edge  of  the  running-board 
or  of  the  fender  (see  the  drawing  of  a cross-section  of  the  car, 
exhibit  15),  and  there  is  no  evidence  to  indicate  that  the  plaintiff 
realised,  or  that  a reasonably  careful  person  similarly  situated 
would  have  realised,  that  the  contact  between  the  two  vehicles 
was  going  to  be  that  grazing  of  the  side  of  the  motor-car  by  the 
side  of  the  tramcar  which  actually  it  was,  or  that  any  such  move- 
ment as  the  plaintiff  was  in  a position  to  make  might  result  in 
partial  or  total  escape  from  injury.  Probably  the  relative  posi- 
tions of  the  sides  of  the  motor-car  and  the  tramcar  at  the  moment 
when  the  plaintiff  sustained  his  injury  are  accurately  shewn  when 
the  defendants’  tracing  (exhibit  15)  is  imposed  upon  their  drawing 
of  a cross-section  of  the  tramcar  (exhibit  14)  in  the  manner 
intended  by  the  draughtsman.  Looking  at  the  vehicles  in  that 
position,  I do  not  think  that  the  plaintiff  is  to  be  said  to  have  been 
negligent  in  not  realising  that  the  contact  was  going  to  be  what 
it  was  and  that  a movement  of  a few  inches  might  save  him.  The 
case  seems  to  me  to  be  altogether  different  from  the  case  of  a 
passenger  in  a railway  carriage  who,  leaning  out  of  the  window, 
comes  into  contact  with  a structure  erected  close  to  the  line. 


Rose,  J. 


1927. 

Ballan- 

tine 

v. 

Interna- 

tional 

Railway 

Co. 


284 


Rose,  J. 

1927. 

Ball  AX- 
TINE 
V. 

Interna- 

tional 

Railway 

Co. 


ONTARIO  LAW  REPORTS.  [vol. 

'For  these  reasons  I am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment. 

The  plaintiff  is  36  years  of  age.  He  had  had  seven  years’ 
general  office  apprenticeship  with  an  engineering  firm,  and  his. 
work  in  that  position,  taken  with  his  later  experience  and  study, 
had  qualified  him  to  be  a cost  accountant.  After  the  War  he  had 
obtained,  and  at  the  time  of  the  casualty  he  held,  a post  as  cost 
accountant  on  one  of  the  sections  of  the  new  Welland  canal  now 
under  construction.  His  salary  was  $130  a month.  He  has  not 
lost  his  position,  although  he  is  not  able  to  do  the  work  that  he 
was  doing  before  he  was  injured : while  with  a pen  or  pencil  held 
in  his  left  hand  he  is  able-  to  make  figures,  he  cannot  as  yet  write 
words.  Probably  his  skill  in  using  his  left  hand  will  increase, 
but  no  matter  how  skilful  he  may  become  there  will  always  be 
difficulty  in  writing,  because  he  wrill  be  without  means  of  holding 
papers  in  position;  he  cannot  be  fitted  with  an  artificial  arm, 
because  there  is  nothing  to  which  such  an  appliance  can  be  attach- 
ed. Besides  his  lessened  facility  for  writing,  he  will  have  much 
greater  difficulty  than  he  had  in  moving  about,  for  he  will  not  be 
able  to  use  a crutch  or  a cane  on  the  right  side,  and  it  is  the  right 
leg  that  is  missing;  and  with  both  limbs  gone  from  the  right  side 
there  is  obviously  a great  loss  of  balance.  He  is  still  drawing  the 
same  salary  as  before  the  collision,  but  if  when  the  work  at  which 
he  is  engaged  at  present  is  completed  (as  it  will  be  in  two  years 
or  less)  he  has  to  seek  employment  in  competition  with  men  less 
severely  handicapped  he  will  be  at  a disadvantage  much  greater 
than  the  disadvantage  under  which  he  laboured  before  he  lost 
his  arm.  Having  regard  to  the  loss  of  earning  power,  the  incon- 
venience and  discomfort  that  will  always  have  to  be  endured,  the 
pain  and  suffering  that  there  were  before  and  after  the  operation, 
and  such  expense  as  was  incurred,  I think  that  the  amount  claimed, 
$15,000,  is  not  excessive,  and  there  will  be  judgment  for  that  sum 
with  costs. 

The  defendants  appealed  from  the  judgment  of  Rose,  J. 

September  29.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

McCarthy,  K.C.,  and  N.  L.  Spencer,  for  the  appellants. 

Kingstone,  K.C.,  and  E.  II.  Lancaster , for  the  plaintiff,  re- 
spondent. 


October  14.  The  judgment  of  the  Court  was  read  bv  Masten, 
J.A.  : — The  trial  Judge  found  that  the  collision  occurred  through 
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the  negligence  of  the  defendants’  motorman,  and  awarded  to  the  App.  Div. 
plaintiff  $15,000  damages  and  costs.  The  accident  occurred  about 
11  o’clock  at  night  on  the  27th  September,  1925.  The  plaintiff 
was  going  northerly  along  the  River  road  in  Niagara  Falls  in  an 
automobile  owned  by  him  and  driven  by  his  wife.  He  was  struck 
by  a south-bound  passenger  car  owned  and  operated  by  the  defen- 
dant company  and  was  injured.  The  grounds  of  negligence 

alleged  by  the  plaintiff  are : excessive  speed  ; failure  to  keep  a 

proper  look-out;  failure  to  slacken  the  speed  of  the  car  and  not  Masten,  J A- 
bringing  it  to  a stop  when  the  position  of  the  plaintiff’s  car  was 
or  should  have  been  apparent,  due  to  its  having  stopped;  and 
failure  to  observe  and  comply  with  the  plaintiff’s  signal  for  the 
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tram-car  to  stop. 

The  defendants  by  their  statement  of  defence  specifically  deny 
each  and  every  ground  of  negligence  charged  against  them,  and 
allege  : — 

“7.  When  the  motorman  of  the  south-bound  car  noticed  the 
plaintiff’s  car  upon  the  said  private  right  of  way,  he  sounded  his 
gong,  applied  his  brakes,  put  the  car  in  reverse,  and  did  everything 
possible  to  prevent  a collision  with  the  said  plaintiff’s  car,  but 
such  collision  was  then  unavoidable 

“10.  The  defendants  further  allege  that  the  plaintiff  herein 
was  guilty  of  contributory  negligence  in  exposing  his  right  arm 
outside  of  the  car  in  which  he  was  riding  on  the  side  toward  the 
defendants’  car.” 

The  defendants’  grounds  of  appeal  are,  that  the  trial  Judge 
erred  in  finding  the  defendant  company  guilty  of  any  act  of 
negligence,  and  that,  if  the  accident  happened  through  any  act 
of  negligence,  it  was  the  negligence  of  the  plaintiff  himself,  or  of 
his  wife,  that  caused  the  accident. 

The  learned  trial  Judge  has  stated  the  facts  and  circumstances 
appearing  in  evidence  with  his  usual  accuracy  and  lucidity.  Many 
of  these  are  not  in  controversy  between  the  parties,  and,  after  a 
careful  perusal  of  the  relevant  evidence,  I agree  with  the  principal 
findings  of  fact  of  the  trial  Judge,  but,  in  order  that  no  question 
may  hereafter  arise,  1 quote  those  findings  of  fact  of  the  learned 
trial  Judge  to  which  I would  adhere,  observing  only  by  way  of 
exception  that  I think  the  plaintiff  extended  his  hand  as  a stopping 
signal  to  following  traffic  rather  than  to  the  on-coming  tram-car. 

[The  learned  Justice  of  Appeal  then  quoted  from  the  judgment 
of  Rose,  J.,  supm,  the  second  paragraph,  beginning  “In  the  city  of 
Niagara  Falls,”  and  the  next  four  following  paragraphs,  down  to 
“there  would  surely  be  a collision.”] 
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As  I understand  the  argument  of  counsel  for  the  appellants,  no 
attack  is  made  upon  the  above  findings  of  fact  of  the  learned  trial 
Judge  : and  the  appellants’  argument  in  support  of  the  appeal  was 
directed  to  the  question  of  the  inferences  that  ought  to  be  drawn 
from  the  findings  of  fact  above  stated  and  from  certain  further 
facts  appearing  in  evidence.  For  this  purpose  it.  seems  necessary 
to  supplement  the  above  statement  by  quoting  from  the  evidence 
relating  immediately  to  the  collision. 

Mr.  Ballantine  testifies  as  follows  : — 

“Q.  What  kind  of  an  evening  was  it,  do  you  remember  that? 
A.  It  was  dark  and  raining;  it  had  been  raining  all  day. 

“Q.  Were  you  familiar  with  the  road?  A.  Well,  I had  been 
on  it  more  than  once,  but  I don’t  know  that  I would  say  that  I 
was  really  familiar  with  it. 

“Q.  I understand  you  to  say  the  night  was  fairly  dark,  over- 
clouded? A.  Well,  it  was  a real  dark  night 

“Q.  And  I gather  from  the  plan  which  my  friend  put  in  that 
there  appear  to  be  only  three  electric  light  poles  on  the  block 
between  Simcoe-street  and  Ellis-street ; I don’t  know  whether  you 
noticed?  A.  No. 

“Q.  Was  it  well  lit?  A.  No,  it  isn’t  very  well  lit 

“Q.  I mean,  was  there  much  traffic  on  the  street  that  night? 
A.  No. 

“Q.  Was  there  any  other  car  there  besides  your  own?  A.  Not 
to  my  knowledge ; I didn’t  see  any. 

“Q.  Then  you  were  not  conscious  of  any  other  cars  on  the  road  ? 
A.  No 

“Q.  You  were  travelling  at  what  speed?  A.  Just  around  10 
miles  an  hour. 

“Q.  And  at  10  miles  an  hour  you  would  go  15  feet  a second. 
Now,  did  your  car  continue  in  that  position  up  till  the  time  of 
the  accident?  A.  Yes. 

“Q.  That  is,  you  never  resumed  your  position  on  the  pavement 
again?  A.  No. 

“Q.  Well,  you  must  have  known  that  that  was  rather  danger- 
ously close  to  a car  if  a car  came  along?  A.  Well,  yes,  it  is. 

“Q.  Then  was  there  any  other  vehicle  on  the  .road  after  you 
passed  Simcoe-street  which  would  prevent  you  resuming  your 
position  ? A.  No. 

“Q.  No  other  vehicle.  Then  at  what  stage  or  about  where  were 
you  when  you  were  affected  by  the  lights  of  the  street-car?  A. 
Well,  that  is  what  I can’t  say.  Just  a few  seconds  after  we  passed 
the  corner.  I don’t  know. 
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“Q.  Your  head-lights  were  on  full?  A.  Yes. 

“Q.  And  they  are  the  ordinary  make  of  head-light  on  the  Over- 
land model  ? A.  Yes 

“Q.  You  realised  you  were  in  a position  of  possible  danger? 
A.  Yes. 

“Q.  And  that  if  any  of  your  car  was  struck  it  would  be  the 
side  on  which  you  were  sitting?  A.  Yes. 

“Q.  And  yet  you  allowed  your  elbow  to  protrude  out  of  the 
window?  A.  Yes. 

UQ.  For  how  long  ? A.  From  the  time  I drew  my  arm  in  after 
signalling 

“A.  Well,  I think  the  street-car  would  be  coming  just  about 
the  regular  speed  of  a street- car,  12  or  13  miles  an  hour,  I think. 

“Q.  12  to  what  ? A.  12  or  13  miles  an  hour 

“Q.  Did  you  realise,  did  you  personsally  realise,  how  close  you 
were  to  the  track?  A.  Well,  I knew  we  were  not  directly  in  front 
of  the  street-car,  but  I knew  we  were  too  close  to  be — we  were  in  a 
dangerous  position;  wre  were  close. 

“Q.  Then  what  took  place?  A.  Well,  just  shortly  after  that 
the  street-car  came  up.  I thought  the  street-car  would  stop,  but 
it  came  right  on. 

“Q.  You  thought  the  street-car  was  going  to  stop — yes?  A.  And 
it  come  right  on  ...  . 

“Q.  Did  the  street-car  come  into  contact  with  the  automobile 
at  all?  A.  Yes. 

“Q.  What  effect  did  it  have  on  the  auto  ? Did  it  do  any 
damage  ? A.  It  dented  the  fenders  and  took  the  handle  off  and 
grazed  it  at  the  back.” 

Mrs.  Ballantine  testifies  as  follows  : — 

“Q.  When  the  lights  came  on  your  face  you  brought  the  car 
to  a stop?  A.  Yes. 

“Q.  The  lights  from  the  street-car.  Now,  can  you  give  me 
any  at  all  accurate  idea  as  to  how  far  the  street-car  was  away  from 
you  at  that  time?  A.  Well,  it  was  a long  way  away;  I watched 
the  light  approaching 

“Q.  Then  did  you  realise  at  all  what  your  position  was,  having 
regard  to  this  on-coming  street-car?  A.  Well,  I thought  that  the 
motorman — I felt  sure  that  he  would  stop. 

“Q.  You  felt  sure  the  motorman- would  stop;  why  did  you  feel 
sure  he  would  stop  ? A.  Well,  I felt  that  I was  close  to  the  rail, 
and  I felt  that  if  the  motorman  was  looking  he  would  surely  see 
that  we  were  in  danger  and  stop 
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“Q.  Well,  let  me  put  it  to  you  again:  I am  not  speaking  of 
this  night  at  all;  I am  speaking  of  ordinary  circumstances  in  plain 
daylight.  You  must  know  that  the  ordinary  street-car  overhangs 
the  rails  lo  a certain  extent,  projects  farther  than  the  rail?  A.  Yes. 

“Q.  And  you  must  know  that  that  is  what  that  gravel  is  for, 
to  enable  the  street-car  to'  project?  A.  Yes,  I suppose  it  is. 

“Q.  And  you  also  know  that  it  would  be  dangerous  to  Tun 
your  car  with  two  of  the  wheels  on  the  gravel,  if  a street-car  were 
coming?  A.  Ares. 

“Q.  You  were  quite  conscious  of  that?  A.  Yes 

“Q.  Now  then,  if  I understand  your  story,  that  when  the  light 
came  full  on  you,  travelling  in  the  position  you  were,  instead  of 
making  use  of  the  rest  of  the  road  you  threw  your  gear-shift  into 
neutral  and  stopped  your  car?  A.  Stopped,  as  I always  do. 

“Q.  What  frightened  you  moving  to  the  left  ? What  was  there 
to  terrify  you  on  the  left-hand  side?  A.  Just  the  light  of  the 
street-car. 

“Q.  No,  the  street-car  was  on  your  right?  A.  Oh,  the  left? 

“Q.  Ares?  A.  I was  afraid  to  move. 

“Q.  Why?  You  had  a whole  street  to  move  on  all  to  yourself? 
A.  Lights  up  the  Avhole  street. 

“Q.  What?  Now,  you  are  not  serious  in  saying  that,  are  you? 
A.  Well,  it  was  in  my  eyes,  that  is  all  I can  say. 

“Q.  I know,  you  have  told  me  that.  Now,  we  don’t  want  that 
again.  And  to  get  it  out  of  your  eyes  the  simple  plan  would 
have  been  to  turn  to  your  left,  would  it  not?  A.  Yes,  but  I had 
stopped,  and  I didn’t  want  to  move  again. 

“Q.  But  wouldn’t  the  simple  plan  have  been,  instead  of  trying 
to  stop  the  street-car,  to  turn  to  your  left,  which  was  a position  of 
safety?  A.  If  another  car  had  come  along  I might  have — 

“Q.  But  there  was  no  other  car,  you  told  me  ? A.  But  there 
might  have  been.  ...” 

The  motorman  who  drove  the  electric  tram-car  testifies  as 
follows  : — 

“Q.  At  any  rate,  you  say  he  came  over  close  to  your  right  of 
way  ? A.  Yes. 

“Q.  Could  you  tell  whether  he  was  actually  on  the  right  of 
way?  A.  No,  I couldn’t,  for  the  head-lights;  I couldn’t  see  be- 
hind the  head-lights. 

“Q.  You  couldn’t  see  behind  the  head-lights  ? A.  No. 

“Q.  And  you  say  then  you  sounded  your  whistle  and  your  gong 
both,  did  you  ? A.  Yes. 

“Q.  How  is  that  done,  by  the  hand  or  the  foot?  A.  Foot.  . . . 
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“Q.  Now,  from  the  time  that  you  first  saw  him  approaching 
your  car,  or  the  right  of  way  we  will  call  it,  was  there  anything 
else  you  could  have  done  to  have  stopped  your  car?  A.  Well,  if  I 
could  have  saw  that  he  was  as  close  to  the  tracks  as  he  was,  I 
could  have  farther  back — 

“Q.  I mean  from  the  time  you  saw  him  coming  towards  your 
right  of  way?  A.  No,  there  was  nothing  I could  have  done  that — 
“Q.  From  the  time  you  sounded  your  whistle  to  warn  him, 
when  you  saw  he  did  not  heed  the  warning,  was  there  anything 
that  you  could  have  done  after  that  to  have  stopped  your  car  that 
you  did  not  do?  A.  No. 
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“Q.  Were  your  brakes  in  good  order?  A.  Yes 

“Q.  Will  you  agree  with  this,  that  you  were  taking  a chance 
in  doing  what  you  were  doing,  in  not  putting  the  brakes  on  and 
bringing  your  car  to  a stop  ? What  is  your  answer  to  that  ? A.  No, 
I don’t  think  I was. 

“Q.  You  don’t  think  you  were  taking  a chance?  A.  No. 

“Q.  Realising  that  he  was  in  a position  of  danger  at  that  time  ? 
A.  Well,  he  was  not  at  that  time,  not  close  enough  for  danger. 

“Q.  How  close  was  he  ? A.  As  I could  see. 

“Q.  IIow  close  was  he?  A.  Well,  that  is  something  we  can’t 
tell.  You  can’t  see  the  back  of  the  car  for  the  head-lights,  or  the 
fenders  or  the  wheels. 

“Q.  Well,  you  realised  at  that  time  there  was  some  danger, 
didn’t  you?  A.  Well,  as  near  as  I could  see  from  where  I was, 
that  he  was  a little  closer  than  he  should  be,  but  I couldn’t  tell 
how  close. 


“Q.  You  couldn’t  tell  how  close,  but  he  was  closer  than  he 
should  be ; and  to  be  on  the  safe  side  you  should  have  checked  your 
car  at  that  minute  and  had  it  under  control  so  that  you  could  have 
stopped;  don’t  you  think  so?  A.  Well,  that  is  what  I done,  las 
soon  as  I blew  the  whistle,  and  then  give  it  the  air,  anarhat  all 
takes  time. 

“Q.  By  that  time  you  had  travelled,  I suppose,  another  car- 
length,  before  you  -put  the  brakes  on?  A.  Yes;  time  the  whistle 
and  the  gong,  and  then  put  the  brakes  on,  you  have  gone  about  a 
car-length. 

“Q.  So  then  it  was  too  short  a time  to  bring  your  car  to  a 
stop?  A.  Yes.” 

Questioned  by  counsel  for  the  defendants,  the  same  witness 
testified  : — 
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“Q.  Was  there  anything,  as  far  as  you  could  see,  Mr.  Abell,  to 
prevent  him  turning  to  his  left  when  you  first  sounded  your 
whistle?  A.  No,  I don’t  remember  seeing  anything. 

“Q.  Were  his  head-lights  burning?  A.  Yes. 

“Q.  Could  you  see  back  of  his  head-lights,  behind  his  head- 
lights? A.  No. 

“Q.  Did  you  see  anybody  put  a hand  out  ? A.  Couldn’t  see  him. 

“Q.  All  right,  thank  you.” 

The  inferences  which  I think  ought  to  be  drawn  from  all  the 
testimony  are  as  follows  : — 

First,  respecting  the  alleged  negligence  of  the  Ballantines  : — 

(a)  Though  Mrs.  Ballantine  may  have  had  the  right  to  drive 
on  the  two-foot  strip  of  crushed  stone,  yet  she  knew,  and  the 
plaintiff  knew,  that  in  so  doing  she  was  dangerously  near  the  rail 
of  the  tramline,  and  they  voluntarily  Continued  in  that  position 
and  assumed  the  risk  of  so  driving  for  a distance  of  about  190  feet. 

(b)  The  elevation  or  ridge  from  the  crushed  stone  up  to  the 
asphalt  was  not  more  than  two  inches  at  the  most  and  varied  from 
that  to  zero.  As  the  Ballantines  were  driving  at  about  10  miles  per 
hour,  they  could  have  resumed  their  normal  position  on  the  asphalt 
at  any  time. 

(c) '  Mrs.  Ballantine  is  unable  to  afford  any  explanation  of 
why  she  did  not  return  to  the  asphalted  highway  during  that  190 
feet.  The  position  of  danger  in  which  Mrs.  Ballantine  and  the 
plaintiff  ultimately  found  themselves  was  the  direct  result  of  their 
neglect  to  return  to  the  asphalt  during  this  190  feet. 

(d)  While  Mts.  Ballantine  and  the  plaintiff  were  both  aware 
that  the  electric  tramcar  was  approaching,  and  realised  that  they 
were  in  a position  of  risk,  she,  when  confronted  with  a dazzling 
light,  stopped  her  car  on  the  two-foot  strip  of  crushed  stone  with- 
out withdrawing  from  the  area  of  danger,  as  she  might  have  done. 

(e)  The  highway  was  not  at  that  time  congested  with  traffic, 
and  there  was  nothing  in  fact  to  have  prevented  Mrs.  Ballantine 
from  shifting  back  to  the  highway  except  (in  consequence  of  the 
light)  her  fear  of  so  doing. 

(f)  Notwithstanding  the  dazzling  light  which  caused  Mrs. 
Ballantine  to  stop,  the  occupants  of  the  England  car  immediately 
following  the  Ballantine  car  were  able  to  see  Mr.  Ballantine  put 
out  his  hand  and  to  see  the  automobile  coming  south  and  so  to 
observe  the  position  of  the  Ballantine  car  as  to  expect  an  accident 
unless  the  street-car  stopped. 

(g)  From  all  of  which  I draw  two  inferences:  first,  that  the 
Ballantines  arrived  on  the  crushed  stone  at  the  ultimate  point 
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where  the  danger  culminated  by  their  own  neglect  during  the 
preceding  190  feet  to  do  the  normal  thing  and  get  back  on  the 
asphalt  and  out  of  the  danger  zone;  they  may  have  been  entitled 
to  stay  there,  but  if  they  did  they  voluntarily  incurred  the  risk  of 
so  doing;  second,  that  an  ordinarily  competent  driver,  knowing 
that  an  electric  tram-car  was  approaching,  would,  under  all  the 
circumstances,  notwithstanding  the  dazzling  light,  have  got  off 
the  two-foot  strip  of  crushed  stone  before  stopping,  and  that  Mrs. 
Ballantine’s  failure  to  do  so  must  be  considered  negligence 
immediately  causing  the  accident. 

The  case  of  Leggo  v.  Shatford , [1927]  2 D.L.R.  265,  cited  by 
Mr.  Kingstone,  is  broadly  distinguishable.  That  was  an  action 
brought  by  a pedestrian  against  a motorist  who  ran  her  down  on  a 
highway  at  a time  when  he  (the  motorist)  was  blinded  by  the 
glare  of  another  approaching  motor.  It  is  clearly  the  duty  of  the 
motor-driver  towards  other  users  of  the  highway,  when  he  cannot 
see  where  he  is  going,  to  stop  and  stand  still  if  there  is  nothing  to 
prevent  his  doing  so.  If  he  proceeds  under  such  circumstances 
and  injures  a pedestrian  he  is  clearly  guilty  of  negligence,  as  was 
held  by  the  Chief  Justice  of  Nova  Scotia  in  the  case  quoted. 

But  where,  as  here,  the  motor-driver  has  negligently  permitted 
herself  to  get  into  dangerous  proximity  to  a railway  line  and  sees 
a tramcar  approaching,  and  there  is  nothing  to  prevent  her  from 
turning  away  from  the  danger,  but  she  does  not  do  so,  she  fails 
to  take  reasonable  precautions  for  her  own  safety,  and,  as  I have 
previously  stated,  is  guilty  of  negligence  which  leads  to  the  accident. 

Second : I also  think  that  the  plaintiff  himself  was  guilty  of 
negligence  in  holding  his  elbow  outside  the  automobile  when  he 
knew  that  there  was  danger  of  a collision. 

Third,  with  regard  to  the  alleged  negligence  of  the  defendants’ 
motorman:  the  mere  negligence  of  the  Ballantines  does  not  suf- 
fice, and  the  question  remains:  “Was  there  any  negligence  of  the 
defendants  which  formed  the  real,  direct,  and  effective  cause  of 
the  misfortune?”  Or,  as  put  by  Lord  Birkenhead  in  Admiralty 
Commissioners  v.  S.S.  Volute,  [1922]  1 A.C.  129,  at  p.  136:  “A.  is 
suing  for  damage  . . . He  was  negligent,  but  his  negligence  had 
brought  about  a state  of  things  in  which  there  would  have  been 
no  damage  if  B.  (the  defendant)  had  not  been  subsequently  and 
severably  negligent.  A.  recovers  in  full.” 

My  brother  Rose  has  held  that  the  Ballantines  were  not  negli- 
gent, and  consequently  the  question  of  ultimate  negligence  does 
not  in  his  judgment  arise;  but,  as  I understand  his  reasons,  if  he 
had  found  the  Ballantines  guilty  of  contributory  negligence,  he 
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would  have  found  the  defendants  liable  on  the  ground  of  ultimate 
negligence  within  the  principle  just  stated.  With  the  highest  re- 
spect for  the  opinion  of  the  learned  trial  Judge,  I am  unable  to 
agree  in  his  conclusion  or  draw  from  the  circumstances  an  inference 
of  ultimate  negligence.  The  learned  trial  Judge  prefers  the  evi- 
dence of  the  plaintiff  and  his  wife  and  their  witnesses  to  the 
evidence  of  the  conductor  and  motorman,  particularly  in  regard  to 
the  place  where  the  accident  occurred,  and  in  regard  to  the  question 
whether  the  plaintiffs  automobile  was  moving  or  not  at  the 
time  of  the  accident,  and  in  those  findings  I agree.  Nevertheless 
he  does  not  discredit  /these  witnesses  as  being  in  other  respects 
unworthy  of  credence,  and  I would  credit  the  testimony  of  the 
motorman  (Abell)  that  he  thought  (mistakenly  in  my  opinion) 
that  the  automobile  was  moving  when  he  met  it  and  that  he  never 
became  conscious  that  it  had  stopped. 

I think  that,  in  the  poor  light  described  in  the  evidence,  he 
could  not,  even  at  a short  distance,  with  ordinary  observation, 
become  aware  that  the  automobile  was  stopped,  and  I think  that 
until  he  was  so  close  to  the  automobile  that  it  was  impossible  to 
stop  his  tram-car  he  naturally  expected  the  driver  of  the  automobile 
which  he  supposed  to  be  moving  to  heed  his  signals  and  the 
approach  of  the  tram-car,  and  to  drive  the  automobile  on  to  the 
asphalt  pavement  out  of  the  danger  zone.  When  the  light  per- 
mitted him  to  realise  that  the  Ballantines  were  not  getting  off  the 
gravel-strip  and  that  they  might  be  so  close  to  his  rail  as  to  occasion 
a collision  he  put  his  car  in  reverse,  but  it  was  too  late.  The  evidence 
does  not,  in  my  opinion,  justify  a finding  that  the  motorman  was 
negligent  in  failing  to  realise  at  an  earlier  moment  that  an  accident 
was  imminent,  and  I think  that,  as  soon  as  he  realised  that  such  a 
situation  existed,  he  did  everything  that  could  be  done  to  avert  it. 
Had  it  been  daylight  instead  of  a dark  night,  I should  have  thought 
him  negligent  in  not  realising  the  imminence  of  a collision  at  an 
earlier  moment. 

It  is  to  be  noted  in  support  of  the  respondent's  answer  that, 
as  the  accident  is  found  to  have  occurred  190  feet  north  of  Simcoe- 
street,  the  electric  tramcar  ran  200  feet  or  more  to  the  south  after 
the  accident  happened.  This,  it  is  argued,  indicates  that  the  motor- 
man  was  driving  at  full  speed  and  carelessly.  My  view  is  that 
the  grazing  of  the  automobile  by  the  tramcar  was  so  slight  that 
the  motorman  was  unaware  that  he  had  touched  the  automobile, 
and  was  proceeding  accordingly  until  informed  of  the  accident. 

The  deep  sympathy  that  one  must  feel  for  the  plaintiff  makes 
me  regret  that,  after  the  most  serious  and  anxious  consideration,  I 
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can  see  'no  help  for  the  conclusion  that  the  appeal  must  be  allowed 
and  the  action  dismissed  with  costs,  if  asked,  but  I hope  the 
defendants  will  see  their  way  to  refrain  from  asking  for  costs. 

Appeal  allowed. 


[APPELLATE!  DIVISION]. 


Queen  Victoria  Memorial  Hospital  v.  J.  R.  Booth  Ltd. 

Master  and  Servant — Injury  to  Servant  in  Course  of  Employment — 
Maintenance  in  Public  Hospital — Liability  of  Master  for — Hospitals 
and  Charitable  Institutions  Act,  R.S.O.  191j ’h  eh.  300,  sec.  23  (7) 
■—Contract  for  Medical  and  Surgical  Care  of  Employees — Evidence 
of — Inferences. 

The  Hospitals  and  Charitable  Institutions  Act,  R.S.O.  1914,  ch.  300,  sec. 
23,  subsec.  7 (now  16  Geo.  V.  ch.  73,  sec.  23,  subsec.  12),  provides  that 
“every  employer  of  labour  having  more  than  ten  persons  in  his 
employ  and  having  a contract  for  the  medical  and  surgical  care  of 
his  employees  shall  be  liable  for  the  maintenance  of  such  employee 
in  any  public  hospital;  but  not  at  a higher  rate  than  the  actual 
cost  rer  day  for  maintenance  at  such  hospital:” — 

Held,  that,  the  other  conditions  of  liability  mentioned  in  this  enact- 
ment being  complied  with,  the  evidence  of  the  existence  of  a con- 
tract for  the  medical  and  surgical  care  of  the  defendants’  employees 
should  not  be  too  narrowly  regarded. 

It  was  not  necessary  that  the  contract  should  be  in  writing  ( Unger  v. 
Hettler  Lumber  Co.  (1918),  42  O.L.R.  358) ; and  evidence  that  B., 
who  was  injured  while  in  the  defendants’  service  at  a lumbar  camp 
and  was  sent  by  the  foreman  of  the  camp  to  Dr.  J.,  who  had  attended 
the  men  in  the  camp  on  several  occasions,  and  that  the  defendants 
made  against  B.  a fixed  monthly  charge  for  medical  fees,  was  suffic- 
ient to  fix  the  defendants  with  liability  for  the  maintenance  of  B.  in 
the  plaintiffs’  hospital  while  undergoing  treatment  for  his  injury. 

An  appeal  by  the  plaintiffs  from  a judgment  pronounced  by 
the  Judge  of  the  District  Court  of  the  District  of  Nipissing  on 
the  3rd  May,  1927,  after  trial  of  the  action  without  a jury  at 
North  Bay  on  the  6th  April,  1927. 

The  claim  of  the  plaintiffs,  by  specially  endorsed  writ,  was 
for  $3&8  for  hospital  care  and  attendance  rendered  to  one  Alfred 
Bean,  who  was  alleged  to  be  an  employee  of  the  defendant  company 
at  Rutherglen,  in  an  unorganised  district. 

John  Black,  the  secretary  of  the  defendant  company,  made  an 
affidavit  of  merits,  denying  that  Bean  was  an  employee  of  the 
defendant  company  at  the  time  of  his  admission  to  the  hospital, 
and  denying  that  the  actual  cost  of  his  maintenance  in  the  insti- 
tution amounted  to  the  sum  claimed. 
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Mr.  Black  also  alleged  that  para.  32  of  the  Official  Regulations 
for  the  government  of  Public  Hospitals,  etc.,  is  ultra  vires. 

At  the  trial;  according  to  uncontradicted  evidence,  the  amount 
claimed  by  the  plaintiffs  was  based  on  the  actual  cost  per  day  for 
maintaining  Bean  while  in  the  hospital  from  the  22nd  February, 
. 1926,  to  the  15th  June,  1926. 

Bean  had  entered  the  employment  of  the  defendant  company 
on  the  8th  September,  1925,  and  had  remained  in  it  continuously 
until  the  1st  February,  1926,  on  which  day,  about  4 p.m.,  during 
the  course  of  his  employment,  in  lifting  a heavy  log,  a hernia 
resulted.  After  returning  to  camp,  he  informed  the  foreman, 
Montreuil,  and  the  clerk,  Murphy,  and  “they/'  he  says,  “told  me 
to  go  down  next  day  and  see  a doctor  at  Mattawa — Dr.  James." 

Following  the  directions  given  him,  Bean  went  to  Mattawa 
and  saw  Dr.  James,  who  told  him  he  had  to  have  an  operation. 
Bean  had  been  operated  on  for  appendicitis  about  four  years  pre- 
viously, and  the  prospect  of  another  operation  was  not  pleasing 
to  him.  He  went  to  his  home,  but,  the  pain  continuing,  he 
attended  on  the  3rd  at  North  Bay,  and  there  saw  Dr.  Duncan 
Campbell,  who  thought  it  desirable  that  Bean  should  have  some 
papers  evidencing  his  employment.  Bean  returned  on  the  4th 
February  to  Rutherglen,  and  obtained  his  “time,"  shewing  “period 
employed,  wages,  credits,  and  balance  due."  The  blank  after, 
“Was  Time'  demanded  and  why?"  was  filled  by  the  words  “Gone 
(going)  to  hospital."  To  the  question,  “What  is  foreman’s  report 
as  to  the  capability  of  this  man  ?"  the  answer  is,  “Good." 

Bean  reported  again  to  Dr.  Campbell,  but  deferred  submitting 
to  an  operation  until  it  became  inevitable.  He  entered  the  hospital 
on  the  22nd  February.  Dr.  Campbell  operated  a little  later,  but 
recovery  was  very  slow.  The  operation  was  for  the  purpose  of 
remedying  the  condition  resulting  to  Bean  while  undoubtedly  in 
the  employment  of  the  defendant  company. 

Notwithstanding  a finding  to  the  contrary,  undisputed  evi- 
dence at  the  trial  established  the  fact  that  more  than  ten  men — 
“close  to  a hundred  men" — were  employed  in  the  one  camp  of  the 
Booth  company  at  Rutherglen;  that  Dr.  James  of  Mattawa,  to 
whom  Bean  was  sent  by  the  defendant  company's  foreman,  at- 
tended the  men  in  the  camp  from  time  to  time;  and  that  Bean 
had  charged  against  him  every  month  in  the  camp-books,  as  in 
the  time-sheet  rendered  him  on  the  4th  February,  seventy-five 
cents  or  a dollar  for  “medical  fees" — a total  of  $3.75. 

The  learned  trial  Judge  dismissed  the  action  on  the  grounds 
that  “the  injury  was  not  wholly  occasioned  by  the  nature  of  his 
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work,”  but  “resulted  from  his  neglect  not  to  have  the  previous  1^21. 
operation  completed;  that  when  he  (Bean)  went  to  work  for  the  queen 

defendant  company  he  could  not  assume  duties  requiring  physical 
effort;”  and  that  the  plaintiffs  failed  “in  meeting  the  requirements  hospital 
of  subsec.  12  of  sec.  23  of  the  Hospitals  and  Charitable  Institutions 
Act,  1926,  in  not  strictly  proving  that  the  defendants  had  more  booth  Ltd. 
than  ten  persons  in  their  employment  and  had  a contract  for  the 
medical  and  surgical  care  of  their  employees.” 

October  13.  The  appeal  was  heard  by  Latchford,  C.J.,  Rid- 
dell, Middleton,  Masten,  and  Orde,  JJ.A. 

A.  Cr.  Slaglit , K.C.  (J.  PL.  Macdonald  with  him),  for  the  ap- 
pellants, referred  to  the  evidence,  including  the  certificate  that 
Bean  was  a capable  workman;  to  subsec.  7 of  sec.  23  of  the  Hospi- 
tals and  Charitable  Institutions  Act,  R.S.O.  1914,  ch.  300  (which  is 
subsec.  12  of  sec.  23  as  enacted  by  the  amending  Act  of  1926,  16 
Geo.  Y.  ch.  73,  which  Act  was  not  in  force  at  the  time  of  the 
accident)  ; and  to  sec.  118  of  the  Public  Health  Act,  R.S.O.  1914, 
ch.  218,  and  the  regulations  made  pursuant  to  that  section.  [At 
this  stage  he  was  stopped  by  the  Court,  and  counsel  for  the  defen- 
dant company  was  called  upon  to  shew  cause  why  the  appeal  should 
not  be  allowed.] 

H . P.  Ilill,  K.C.,  for  the  defendant  company,  respondents,  did 
not  argue  that  regulation  32  was  ultra  vires , nor  that  the  injury 
was  not  caused  as  stated  by  Bean;  but  contended  that  Bean  was 
not  an  employee  when  he  entered  the  hospital;  and  that,  even  if 
it  had  been  shewn  that  more  than  ten  persons  had  been  in  the 
employment  of  the  defendant  company  when  the  injury  was  sus- 
tained, it  had  not  been  proved  that  the  defendant  company  had  a 
contract  for  the  medical  and  surgical  care  of  their  employees. 

Even  if  a contract  for  medical  care  could  be  inferred  from  the 
charges  made  against  Bean  for  “medical  fees,”  a contract  for 
surgical  care  could  not  be  implied,  and  subsec.  7 of  sec.  23  of  the 
Hospitals  and  Charitable  Institutions  Act* — the  Act  in  force  at 
the  time — required  that  a contract  for  surgical  as  well  as  medical 
care  should  exist  before  liability  to  the  plaintiffs  could  attach. 

At  the  conclusion  of  the  argument  for  the  respondents,  Latch- 
ford,  C.J.,  stated  that  the  Court  was  unanimous  in  thinking  that 

* Subsection  7 of  sec.  23  reads:  “Every  employer  of  labour  having 
more  than  ten  persons  in  his  employ  and  having  a contract  for  the 
medical  and  surgical  care  of  his  employees  shall  be  liable  for  the 
maintenance  of  such  employee  in  any  public  hospital;  but  not  at  a 
higher  rate  than  the  actual  cost  per  day  for  maintenance  at  such 
hospital. 
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the  appeal  should  be  allowed.  The  learned  trial  Judge  appeared 
to  have  misapprehended  much  uncontradicted  testimony,  and  to 
have  regarded  too  narrowly  evidence  of  the  fact  that' a contract 
existed  between  the  defendant  company  and  Dr.  James.  The 
doctor  had  attended  at  the  Rutherglen  camp  of  the  defendant  com- 
pany on  several  occasions.  When  injured,  Bean  had  been  sent  to 
Dr.  James  by  the  defendant  company’s  foreman.  Physicians  do 
not  act  for  a company  like  the  defendants  without  having  a contract 
for  their  remuneration.  The  contract  may  be  oral:  Unger  v. 
Hettler  Lumber  Co.  (1918),  42  O.L.R.  538.  It  is  inconceivable 
that  a reputable  organisation  like  the  defendant  company  should 
make  against  an  employee  a fixed  monthly  charge  for  medical  fees 
unless  it  was  bound  to  pay  over  such  fees  to  a physician  under  a 
contract  with  him,  oral  or  written.  In  such  work  as  the  defendant 
company  carried  on,  accidents  requiring  surgical  treatment  are 
not  infrequent;  and,  as  the  contract  with  Dr.  James  must  cover 
medical  care^  it  is  a fair,  in  fact  an  inevitable,  inference  that  the 
defendant  company  did  not  fail  to  include  in  it  the  surgical  care 
mentioned  in  subsec.  7 of  sec.  23.  Perhaps  it  is  not  unnecessary 
to  add  that  subsec.  12  of  sec.  23  of  the  amending  Act  of  1926  was 
not  in  force  at  the  time  of  the  accident.  However,  it  is  identical 
with  subsec.  7 of  the  former  Act. 

The  appeal  should  be  allowed  and  judgment  entered  for  the 
plaintiffs,  with  costs  here  and  below. 

Appeal  allowed. 


[MIDDLETON,  J.A.] 

1927.  Re  Levy  and  Jacobs.  . 

Oct.  20. 

Courts — Local  Judge — Jurisdiction — Vendors  and  Purchasers  Act,  R.S.O. 

1914,  ch.  122 — Judicature  Act,  secs.  109,  114 — Rule  210. 

A Local  Judge  has  no  jurisdiction  to  entertain  an  application  under  the 
Vendors  and  Purchasers  Act. 

His  jurisdiction  is  confined  to  interlocutory  matters  arising  in  the 
course  of  actions  properly  brought  in  an  outside  county,  and  does 
not  extend  to  the  hearing  and  determination  of  actions  and  matters. 

In  re  Michell  and  Pioneer  Steam  Navigation  Co.  (1900),  31  O.R.  542, 
applied  and  followed. 

Sections  109  and  114  of  the  Judicature  Act  and  Rule  210  considered. 

An  appeal  by  the  purchaser  from  an  order  made  by  his 

Honour  Judge  Evans,  Local  Judge  of  the  County  of  Wentworth, 

on  the  29th  September,  1927,  upon  the  hearing  before  him  of  an 
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application  under  the  Vendors  and  Purchasers  Act,  R.S.O.  1914, 
ch.  122. 

October  12.  The  appeal  was  heard  by  Middleton,  J.A.,  in  the 
Weekly  Court,  Toronto. 

Shirley  Denison , K.C.,  and  J.  A.  Sweet,  for  the  purchaser. 

H.  A.  F.  Boyde,  for  the  vendor. 

October  20.  Middleton,  J.A. : — The  first  ground  of  appeal 
is  that  the  learned  Judge  had  no  jurisdiction  to  entertain  the 
application. 

This  contention  is,  in  my  view,  well-founded,  and  the  appeal 
must  be  allowed  and  the  order  vacated  upon  ithis  ground  alone. 
This  will  be  without  prejudice  to  the  right  of  the  vendor  to  make 
a proper  application  before  a Judge  of  the  Supreme  Court. 

Unless  ithe  changes  in  the  wording  of  the  Judicature  Act  and 
the  Rules,  in  the  amendments  that  have  been  made  since  the  de- 
cision of  In  re  Micheil  and  Pioneer  Steam  Navigation  Co..  (1900), 
31  O.R.  542,  have  changed  the  law,  that  decision  is  conclusive 
against  the  existence  of  jurisdiction  in  the  Local  Judge.  The 
Divisional  Court  there  determined  that  an  application  under  the 
statute  in  question  could  be  made  only  before  a Judge  of  the  High 
Court. 

Reliance  is  placed  upon  the  wording  of  Rule  210,  which  gives 
to  the  Local  Judge  certain  jurisdiction  “in  actions  brought  and 
proceedings  taken  in  his  county,”  where  the  solicitors  and  all 
parties  are  residing  in  the  county  or  agree  that  the  same  shall 
be  heard  before  him.  This  Rule,  in  this  respect,  is  precisely 
similar  to  Rule  47  of  the  Rules  of  1897,  so  that  there  is  not  here 
any  room  for  distinction. 

The  section  of  the  Judicature  Act  conferring  jurisdiction 
upon  Local  Judges  (No.  114)  gives  to  the  Local  Judge,  “subject 
to  the  rules,  power  and  authority  to  do  and  perform  all  such  acts 
and  transact  all  such  business  in  respect  to  matters  and  causes 
in  or  before  the  High  Court  Division  as  he  is  or  may  be  by 
statute  or  the  Rules  empowered  to  do  and  perform.” 

The  statutory  provision  relating  to  the  rule-making  power 
is  found  in  sec.  109,  which  gives  power  to  the  rule-making  body 
to  pass  a rule  giving  jurisdiction  to  the  Local  Judges  “in  respect 
of  actions  brought  in  their  counties,  to  do  any  such  thing  and  to 
transact  any  such  business,  and  to  exercise  “any  such  authority 
and  jurisdiction  in  respect  of  the  same  as  by  virtue  of  any  statute 
or  custom,  or  by  the  Rules,  are  or  mav  be  done,  transacted  or 
exercised  by  a Judge  of  the  High  Court  Division  sitting  in 
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Chambers,  as  shall  be  specified  in  any  such  Rule/7  save  and  except 
certain  matters  not  now  material.  The  Rule,  it  may  be,  is  too 
widely  expressed  and  goes  beyond  the  statutory  provisions^  but 
it  was  never  contemplated  either  by  the  Legislature  or  the  rule- 
making  body  to  confer  upon  Local  Judges  the  power  to  hear  and 
determine  the  questions  involved  in  matters  that  may  arise  under 
such  a statute  as  the  Vendors  and  Purchasers  Act.  The  jurisdic- 
tion intended  to  be  conferred  was  -confined  to  interlocutory  mat- 
ters arising  in  the  course  of  actions  properly  brought  in  the  out- 
side county,  and  not  the  hearing  and  determination  of  actions 
and  matters. 

Read  most  liberally,  the  Rule  does  hot  confer  the  jurisdiction 
contended  for,  because  there  is  nowhere  authority  for  the  bring- 
ing of  a proceeding  under  the  Vendors  and  Purchasers  Act  in  the 
outside  county.  Proceedings  to  be  brought  before  a Supreme 
Court  Judge  must  be  had  and  taken  in  the  Registrar’s  office  at 
Toronto  and  not  in  the  local  office. 

Neither  upon  the  wording  of  the  statute  nor  upon  the  de- 
cided cases  is  there  any  justification  for  the  assertion  of  juris- 
diction by  the  Local  Judge,  and  the  appeal  will  therefore  be  al- 
lowed, with  costs  to  be  paid  by  the  vendor  to  the  purchaser,  both 
here  and  below. 


[MEREDITH,  C.J.C.P.] 


Re  Kuntz  and  Hodgins. 

Mortgage — Payment  off  by  Mortgagors,  Joint  Tenants — Statutory  Dis- 
charge— Mistake  in  Registration — Conveyance  by  Mortgagors  to 
Uses  to  Defeat  Dower  of  Wife  of  Grantee — Registration  of,  before 
Discharge — Effect  as  to  Testing  of  Estate — Estoppel — Vendor  and 
Purchaser — Objection  to  Title. 

A man  and  wife  acquired  land  which  was  conveyed  to  them  in  fee 
simple,  as  joint  tenants  and  not  as  tenants  in  common.  They  mort- 
gaged the  land,  and  afterwards  agreed  to  sell  it,  free  from  encum- 
brances, to  K.  In  accordance  with  that  agreement,  they  paid  off 
the  mortgage  and  obtained  from  the  mortgagee  a discharge  of  it  in 
the  statutory  short  form,  and  then  conveyed  the  land  to  K.;  coven- 
anting in  ithe  deed  that  they  had  the  right  to  convey,  notwith- 
sanding  any  act  of  theirs,  and  that  they  had  done  no  act  to  encumber 
the  land.  By  the  deed,  at  K.’s  desire,  the  land  was  conveyed  to  him 
in  fee  simple  unto  such  uses  as  he  might,  by  deed,  will,  or  mortgage, 
or  other  instrument,  appoint,  and,  in  so  far  as  such  appointment 
might  not  extend,  unto  the  use  of  himself,  his  heirs  and  assigns, 
to  and  for  his  and  their  only  use  forever.  Accidentally,  the  convey- 
ance was  registered  before  the  discharge  of  mortgage:  — 
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Held,  that  the  effect  was  not  to  defeat  K.’s  intention  by  depriving;  him 
of  his  uses  and  vesting  the  land  in  him  absolutely,  thus  giving  his 
wife  a right  in  respect  of  dower. 

K.  did  not  make  the  mortgage  that  was  discharged,  nor  did  he  obtain 
the  discharge;  the  mortgage  was  given  and  the  discharge  obtained 
by  his  vendors,  who  were  joint  tenants.  There  having  been  no 
default  in  payment  of  the  mortgage,  it  became  void  under  its  own 
terms,  leaving  the  mortgagors  seised  as  joint  tenants;  but,  if  default 
had  occurred  and  if  a discharge  were  necessary,  it  would  operate 
as  a conveyance  to  the  mortgagors  of  their  original  estate;  and,  if 
the  discharge  gave  any  title  to  the  vendors  subsequent  to  their 
deed  to  him,  he  would  take  that  under  his  deed  and  the  covenants 
in  it  by  way  of  estoppel. 

Held,  therefore,  upon  an  application  under  the  Vendors  and  Purchas- 
ers Act,  that  K.  could  convey  the  land  to  a purchaser  so  that  no 
right  in  respect  of  dower  of  his  wife  could  remain  in  it. 

Lawlor  v.  Laiolor  (1882),  10  Can.  S.G.R.  194,  and  Re  Hazell  (1925),  57 
O.L.R.  290,  distinguished. 

Plomley  v.  Felton  (1888),  14  App.  Cas.  61,  followed. 


1927. 

Re  Kuntz 
and 
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Aist  application  by  a vendor  of  land,  under  the  Vendors  and 
Purchasers  Act,  for  an  order  determining  the  validity  of  an  objec- 
tion made  by  the  purchaser  to  the  title. 


October  15  and  22.  The  application  was  heard  by  Meredith, 
C.J.C.P.,  in  the  Weekly  Court,  London. 

W.  B.  Henderson , for  the  vendor. 

G.  H.  Tennent,  for  the  purchaser. 

No  one  appeared  for  the  wife  of  the  vendor. 

October  22.  Meredith,  iC.J.C.P.  : — A man  and  wife  acquired 
land;  and  it  was,  as  they  desired,  conveyed  to  them  “in  fee  simple 
as  joint  tenants  and  not  as  tenants  in  common.” 

Soon  after  so  acquiring  the  land,  they  mortgaged  it,  apparently 
as  security  for  the  repayment  of  money  borrowed  by  them. 

And,  some  time  afterwards,  they  agreed  to  sell  it,  free  from 
encumbrances,  to  the  vendor  in  this  matter. 

In  accordance  with  that  agreement,  they  paid  off  that  mort- 
gage and  obtained  the  usual  short  form  of  discharge  of  it  from 
the  mortgagee,  and  then  conveyed  the  land  to  the  said  vendor  ; 
and,  in  the  conveyance  of  the  land  to  him,  they  covenanted  with 
him  that  they  had  the  right  so  to  convey,  notwithstanding  any  act 
of  them,  and  that  they  had  done  no  act  to  encumber  the  land. 

He,  desiring  to  be  able  to  convey  the  land  free  from  any  right 
of  his  wife  in  respect  of  dower  in  it,  took  the  land  “in  fee  simple 
unto  such  uses  as”  he  might  “by  deed  will  or  mortgage  or  other 
instrument  in  writing  appoint  and  in  default  of  appointment  and 
in  so  far  as  such  appointment”  might  “not  extend  unto  the  use 
of”  himself  “his  heirs  and  assigns  to  and  for  his  and  their  only 
use  forever.” 
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Accidentally — probably  an  accident  of  the  registrar — the  dis- 
charge of  mortgage  was  registered — or  is  said  to  have  been — an 
hour  and  forty  minutes  after  the  registration  of  the  conveyance 
of  the  land. 

And  the  main  question  involved  in  this  motion  is,  whether 
that  accident  defeated  the  vendor’s  intention,  depriving  him  of 
his  “uses”  and  vesting  the  land  in  him  absolutely,  thus  giving 
his  wife  a right  in  respect  of  dower  of  which  he  cannot  in  any  man- 
ner deprive  her  now. 

Starting  on  common  ground — whether  the  law  should  or 
should  not  be  so — that  under  the  conveyance  to  the  vendor  he  had 
power  to  convey  the  land  so  as  to  deprive  his  wife  of  any  right 
in  respect  of  dower,  it  should  be  contrary  to  common  sense,  and 
indeed  naught  but  uncommon  nonsense,  to  hold  that  the  accident 
of  the  misplacing  of  the  registration  of  the  conveyance  before  that 
of  the  discharge  altered  the  owner’s  tenure  of  the  land,  depriving 
him  of  the  benefit  of  his  deed  in  regard  to  uses,  and  defeating  his 
purpose  and  the  purpose  of  his  grantors  in  conveying  the  land  as 
it  was  conveyed  by  them  to  him. 

The  law  does  not  exist  for  the  purpose  of  perverting,  thwart- 
ing, or  otherwise  obstructing  the  lawful  purposes  of  parties  to  a 
contract;  and  the  law  is  best  administered  when  it  gives  the  best 
effect  to  such  purposes:  see  Plomley  v.  Felton  (1888),  14  App. 
Cas.  61. 

But  it  is  said  that  the  cases  prevent  that:  that  under  them  it 
must  be  considered  that  the  registration  of  the  discharge  of  mort- 
gage, after  the  registration  of  the  conveyance  to  the  present  ven- 
dor, defeated  his  title  under  the  deed  to  him  and  conferred  upon 
him  an  estate  in  fee  simple  absolute,  stripped  of  all  powers  of 
appointment. 

The  first  case  relied  on  is  Lawlor  v.  Lawlor  (1882),  10  Can. 
S.C.R.  194;  and  in  it  the  Supreme  Court  of  Canada,  in  a ma- 
jority judgment,  overruling  a unanimous  judgment  of  an  Ontario 
Court  of  Appeal,  held  that  a discharge  of  a mortgage  in  fee  made 
by  a tenant  in  tail  reconveyed  the  land  to  the  mortgagor  barred 
of  the  entail. 

The  first  observation  that  that  judgment  calls  for  is  that  it 
was  largely  affected,  as  it  states,  by  the  prejudice  against  estates 
in  tail,  and  by  the  provincial  legislation  permitting  and  providing 
for  the  barring  of  them. 

The  next  is:  that  a learned  Judge  of  the  Ontario  Court  of 
Appeal  has  said  of  it:  “But  the  decision  cannot  properly  be  treated 
as  of  wider  scope  than  its  immediate  subject-matter,  viz.,  the  dis- 
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charge,  by  a statutory  certificate,  of  a mortgage  in  fee  simple 
made  by  a tenant  in  tail:”  Garter  v.  Grasett  (1888),  14  A.  R. 
685,  703.  An  observation  with  which  my  own  opinion  is  quite  in 
accord. 

And  the  last  is:  that  six  years  after  that  decision  the  Judicial 
Committee  of  the  Privy  Council,  without  hearing  counsel  in 
support  of  the  view  taken  by  them,  came  to  a directly  opposite 
conclusion  upon  that  which  seems  to  me  to  have  been  precisely 
the  same  question : that  question  being  in  each  case,  what  was 
the  meaning  of  the  words  “original  estate?”  In  the  one  case  the 
words  were  those  of  a statute  and  in  the  other  those  contained  in 
a deed;  but  what  difference  can  that  make?  The  meaning  given 
to  the  words  by  the  Supreme  Court  of  New  South  Wales  and 
affirmed,  as  I have  said,  by  the  Privy  Council,  was  assuredly  such 
as  those  not  learned  in  the  law,  as  well  as  some  who  are,  would  put 
upon  them,  namely,  that  a registered  discharge  placed  the  tife 
in  the  same  state  as  if  there  had  been  no  default,  but  all  payments 
had  been  made  in  time,  thereby  making  the  mortgage  void: 
Plomley  v.  Felton , 14  App.  Cas.  61. 

It  .is  always  to  be  borne  in  mind  that  a mortgage  is  only  a 
pledge,  and  that,  upon  compliance  with  its  defeasance  provisions, 
it,  by  its  very  terms,  becomes  void — ’“absolutely  null  and  void” 
is  the  usual  expression — and  that  even  after  default  it  still  re- 
mained in  equity  as  a redeemable  pledge,  which  the  mortgagor 
could  dispose  of  as  he  pleased,  a condition  and  right  which  are  now 
fully  recognised  in  law  also.  So  that  the  pledge  when  redeemed 
should  be  as  it  was  when  pledged,  unless  by  contract,  or  under 
legislation,  or  other  peculiar  circumstance,  some  other  condition 
is  imposed. 

The  other  case  is  Re  Hazell  (1925),  57  O.L.R.  290  in  which 
an  Appellate  Divisional  Court  applied  to  that  case  the  ruling  of 
the  Supreme  Court  of  Canada  in  the  case  of  Lawlor  v.  Lawlor, 
though  it  was  not  one  of  an  estate  tail,  or  one  in  any  way  affected 
by  the  Estates  Tail  Act. 

But,  whatever  else  may  be  said  regarding  these  cases,  they 
cannot  be  applied  to  this  case : for  here  the  present  vendor  did 
not  make  the  mortgage  that  was  discharged,  nor  did  he  obtain, 
or  have  anything  to  do  with  obtaining,  the  discharge  of  it.  The 
mortgage  was  given  and  the  discharge  obtained  by  his  vendors, 
who  were  “joint  tenants,”  not  “tenants  in  common.” 

There  does  not  appear  to  have  been  any  default  in  payment  of 
the  mortgage,  and  so  it  became  void  under  its  own  terms,  leaving 
the  mortgagors  seised  of  the  land  as  joint  tenants  and  not  as 
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tenants  in  common ; so  that  even  a certificate  of  payment  was  not 
necessary,  but  was  desirable  for  registration  purposes,  as  evidence 
of  avoidance  of  the  mortgage  by  payment  in  accordance  with  its 
terms. 

But,  if  default  bad  occurred  and  if  a discharge  were  necessary, 
it  would  assuredly  operate  “as  a conveyance  to  the  mortgagors  of 
the  original  estate  of  the  mortgagors,”  that  is,  in  fee  simple  as 
joint  tenants.  And  if,  by  virtue  of  the  official's  mistaken  regis- 
tration of  the  deed  first,  any  such  extraordinary  effect  as  that  the 
mortgagors  did  not  take  the  conveyance  effected  by  the  discharge 
of  mortgage,  but  their  purchaser  did,  could  have  resulted,  why 
should  that  effect  be  different  from  the  effect  of  the  deed  to  him, 
how  could  it  deprive  him  of  the  benefit  of  the  “uses”  provided  for 
in  it? 

And,  if  it  gave  any  title  to  his  vendors  subsequent  to  their 
deed  to  him,  he  would  take  that  under  his  deed  and  the  covenants 
in  it  by  way  of  estoppel  if  not  in  other  ways. 

The  vendor  can  convey  the  land  in  question  to  the  purchaser 
so  that  no  right  in  respect  of  dower  of  the  vendor’s  wife  can  re- 
main in  it. 

I do  not  consider  the  minor  point  involved  in  this  application 
— as  to  the  discharge  of  the  mortgage  not  being,  in  form,  accord- 
ing to  the  statute  and  so  ineffectual — as  I prefer  to  put  my  ruling 
on  the  major  one,  if  reasonably  it  can  be  described  as  a major  one. 

The  vendor’s  wife  though  made  a party  to  this  motion,  and 
served  with  notice  of  it,  has  not  appeared,  but  that  default  has 
not  lessened,  but  rather  increased,  the  consideration  given  to  it. 


[MEREDITH,  C.J.C.P.] 

Delaporte  v.  Delaporte. 

Husband  and  Wife — Ontario  Marriage  — Foreign  Divorce  — Fraud — 
Effect  of. 

In  1918,  D.,  in  a court  of  one  of  the  United  States  of  America,  ob- 
tained a decree  of  divorce  from  his  wife.  They  had  been  married  in 
Ontario.  In  1895  they  entered  inito  a separation  agreement.  He  left 
Ontario  and  she  remained  there.  The  proceedings  in  the  foreign 
court  were  taken  without  notice  to  and  without  any  knowledge  of 
the  wife  or  any  of  the  lawful  children,  although  the  husband  knew 
where  they  were,  and  false  testimony  was  given  upon  a commission 
issued  by  and  returned  to  the  foreign  court:  — 

Held,  that  a decree  so  obtained  could  have  no  force  or  effect  in  Ontario 
in  respect  of  a marriage  solemnised  therein. 

In  spite  of  occasional  dicta  to  the  contrary,  fraud  may  be  set  up  in 
such  a case,  and  the  ancient  rule  that  fraud  avoids  all  things  applies. 

Salvesen  or  Von  Lorang  v.  Administrator  of  Austrian  Property,  [19i27J 
A.C.  641,  followed. 
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An  issue  directed  by  an  order  of  Logie,  J.,  to  be  tried,  in  order 
to  determine  whether  a divorce  obtained  by  Alexander  Delaporte, 
now  deceased,  from  a court  of  the  State  of  Washington,  is  or  is 
not  valid  in  Ontario. 

The  issue  was  tried  before  Meredith,  C.J.C.P.,  without  a 
jury,  at  a Toronto  sittings. 

J.  M.  Bullen,  for  the  plaintiffs  in  the  issue. 

Lyle  Ramsey,  for  the  Official  Guardian,  representing  the  in- 
fant defendants- 

The  adult  defendants  did  not  appear. 

October  26.  Meredith,  C.J.C.P. : — The  plaintiff  Elizabeth 
Delaporte  was  married  to  one  Alexander  Delaporte  in  this 
Province;  and  her  adult  co-plaintiffs  are  their  lawful  children; 
another  lawful  child  died,  leaving  the  infant  plaintiffs  her  only 
heirs  and  next  of  kin. 

The  plaintiff  Elizabeth  Delaporte  and  her  said  husband  sep- 
arated from  one  another  many  years  ago,  and  lived  separate 
and  apart  ever  afterwards. 

In  the  year  1895,  they  entered  into  an  agreement  to  live  sep- 
arate and  apart  from  each  other,  and  executed  a deed  expressing 
such  agreement;  and  under  that  agreement  she  was  given,  and 
has  always  had,  the  custody  of  their  children  until  maturity;  and 
was  to  be  paid  by  him  certain  sums  of  money  for  or  towards  her 
and  their  maintenance. 

She  remained  in  this  Province;  but  he  went  to  the  “North- 
west,” with  another  woman,  with  whom  he  lived  as  if  she  were 
his  wife ; and  by  whom  he  had  three  illegitimate  children ; and 
they  are  the  defendants  in  this  issue. 

In  the  year  1918  he  obtained  a decree  of  divorce  from  his  wife 
in  a court  of  the  State  of  Washington,  one  of  the  United  States 
of  America. 

The  proceedings  in  that  court  were  all  had  without  notice  to, 
and  without  any  knowledge  of  them  by,  the  wife  or  any  of  the  law- 
ful children,  until  after  the  decree  had  been  made,  and  without 
notice  to  or  knowledge  of  any  such  proceedings  by  any  of  the 
plaintiffs. 

The  husband  well  knew  where  his  wife  was,  and  where  his 
legitimate  children  were,  and  notice  might  easily  have  been  given, 
or  knowledge  conveyed,  to  any  and  all  of  them,  of  his  intention 
to  seek  a divorce  and  of  his  actions  in  doing  so;  but,  instead  of 
giving  any  such  notice,  or  imparting  any  such  knowledge,  he 
concealed  his  intentions  and  actions,  and  so  obtained  a decree 
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behind  their  backs  and  without  any  of  them  having  had  any 
opportunity  to  oppose  it,  or  be  heard  in  any  manner,  or  at  any 
time,  in  the  court  in  which  he  sought  and  obtained  it. 

For  the  purpose  of  obtaining  the  divorce,  he  obtained  a com- 
mission to  take  evidence  in  Toronto,  and  under  it  his  brother 
testified  that  the  wife  had  deserted  the  husband  more  than  23 
years  ago,  and  that  in  his  opinion  she  had  no  cause  for  deserting 
him. 

This  testimony  was  proved  at  this  trial,  without  any  contra- 
diction, to  be  “absolutely  false,”  as  is  also  shewn  by  the  separa- 
tion deed;  but,  in  order  that  the  defendants,  and  that  witness, 
might  have  the  fullest  opportunity  to  be  heard  in  reply  to  that 
evidence,  the  trial  of  this  issue  was  postponed  sine  ,die:  they 
now  elect  to  give  no  further  evidence. 

The  commission  was  obtained  for  the  purpose  of  procuring 
evidence  in  Toronto,  and  there  it  was  executed;  but,  although  the 
adult  plaintiffs  resided  there,  no  notice  was  given  to  any  of  them 
of  it,  nor  had  any  of  them  any  kind  of  knowledge  of  it. 

A divorce  so  obtained  cannot  have  any  force  or  effect  in  this 
Province  In  respect  of  a marriage  solemnised  in  it. 

It  is  not  only  against  the  laws  of  the  Province,  but  is  contrary 
to  one  of  the  first  principles  of  natural  justice^  to  condemn  any 
one  who  has  not  been  given  an  opportunity  to  be  heard. 

And  the  foreign  decree  was  procured  by  a gross  fraud  by 
means  of  which,  if  the  decree  were  given  effect  here,  the  wife 
would  be  deprived  of  all  her  rights  as  such,  and  her  children 
might  be  deprived  of  a large  share  of  the  estate  of  their  grand- 
father. 

If  the  foreign  court’s  jurisdiction  were  based  on  false  state- 
ments as  to  notice  to-,  or  knowledge  of,  the  wife,  the  decree  can- 
not be  given  effect  here  because  of  such  fraud. 

If  the  foreign  court  knew  the  facts  and  proceeded  in  disregard 
of  the  universal  Tule,  that  no  one  should  be  condemned  unheard 
— effect  should  not  be  given  to  its  decree  here. 

It  has  occasionally  been  said,  that  fraud  cannot  be  set  up  in 
such  a case  as  this,  but  why  not,  why  not,  rather  more  than  less, 
when  the  decree  obtained  has  such  serious  and  far-reaching  effect, 
not  confined  to  the  parties  to  it? 

Assuredly  the  ancient  rule  that  fraud  avoids  all  things  should 
be  applicable  to  such  a case  as  this. 

And  that  the  occasional  observations  to  which  I have  referred 
were  erroneous,  is  made  plain  by  the  emphatic  expressions  to  the 
contrary  made  in  the  House  of  Lords  in  the  recent  case  of  Sal- 
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vesen  or  Von  Lorang  v.  Administrator  of  Austrian  Property , 
[1927]  A.C.  641. 

Each  question  propounded  in  the  issue  must  be  answered  No: 
the  answer  to  the  second  being  a necessary  result  of  the  answer 
to  the  first;  and  so  it  becomes  unnecessary  to  consider  whether 
the  second  question  should  be  answered  No  if  the  first  were 
answered  Yes. 

No  order  as  to  costs,  as  far  as  I have  power  to  deal  with  that 
question:  it  could  hardly  be  of  any  avail  to  the  plaintiffs  if  the 
defendants  were  ordered  to  pay  costs;  they  live  in  the  State  of 
Washington:  and  the  questions  arose  under  a will,  and  upon  the 
application  of  the  executors;  and  a Judge  deemed  the  questions 
involved  of  sufficient  doubt  and  importance  to  warrant  a trial  of 
this  issue,  before  disposing  of  that  motion. 

There  is  nothing  to  prevent  the  executors  taking  their  costs  out 
of  the  estate,  if  they  are  so  entitled  to  them.  I am  not  concerned 
with  that  question;  it  may  arise  on  taking  their  accounts. 

As  there  is  nothing  before  me  shewing  what  the  original 
motion  was,  all  I can  do,  more  than  has  been  done,  is  to  Tefer  the 
matter  back,  in  so  far  as  it  has  not  been  dealt  with,  and  in  so  far 
as  I have  powder  to  refer  it  back,  if  anything  further  be  desired  by 
either  party. 


[APPELLATE  DIVISION.] 

Butler  v.  Fairhall. 

Company — Contract  for  Sale  of  Common  Shares — Verified  Statement  of 
Assets  and  Liabilities  of  Company — Undeclared  and  Deferred 
Dividends  on  Preferred  Shares — Whether  a “ Liability .” 

In  a contract  for  the  purchase  of  two-thirds  of  the  issued  common 
shares  of  a joint  stock  company  which  had  an  outstanding  issue  of 
preference  shares  entitled  to  a cumulative  preferred  dividend  of  8 
per  cent,  per  annum,  it  was  stipulated  by  the  purchaser  that  a 
verified  statement  of  assets  and  liabilities  should  he  furnished. 
The  statement  furnished  did  not  include  as  a “liability”  dividends 
which  were  deferred  and  not  paid  or  declared.  Before  the  purchase 
was  concluded,  the  arrears  of  the  preferred  dividends  had  become 
known  to  the  purchaser,  and  it  was  arranged  that  the  transaction 
should  be  carried  out,  the  amount  of  these  dividends  being  placed 
in  an  account  to  abide  the  result  of  an  issue  to  be  tried.  In  the 
issue  sent  for  trial  the  plaintiff  affirmed  and  the  defendant  denied 
that  the  dividends  constituted  a liability  that  was  not  disclosed 
in  the  verified  statement  and  that  this  liability  was  to  be  borne  by 
the  defendant. 

Held  (Latchford,  C.J.,  and  Masten,  J.A.,  dissenting),  that  the  divi- 
dends were  a “liability”  within  the  meaning  of  the  contract,  and  the 
moneys  in  question  should  be  paid  to  the  plaintiff. 

20 — 61  o.l.r. 
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An  issue  directed  by  an  order  of  Logie,  J.,  to  be  tried. 

March  23.  The  issue  was  tried  before  Grant,  J.,  without  a 
jury,  at  Sandwich. 

E.  C.  Awrey,  for  the  plaintiff  in  the  issue. 

J.  E.  Zeron,  for  the  defendant. 

April  29. ' Grant,  J. : — This  was  the  trial,  at  Sandwich  on 
the  23rd  March,  1927,  of  an  issue  directed  by  Logie,  J.,  by  an 
order  bearing  date  the  4th  December,  1926.  This  order  was  made 
upon  an  application  on  behalf  of  the  Whitestar  Refining  Com- 
pany, for  whom  the  plaintiff  in  the  issue  is  acting,  to  obtain  a 
declaration  by  the  Court  as  to  the  rights  of  the  respective  parties 
with  regard  to  the  sum  of  $3,158.12,  by  agreement  paid  into  the 
Canadian  Bank  of  Commerce. 

The  issue  between  the  parties  reads  as  follows : — 

“The  plaintiff  affirms  and  the  defendant  denies  that  the  cum- 
ulative dividends  on  the  outstanding  preferred  stock  of  the  West- 
ern Motor  Corporation  Ltd.  from  the  let  January,  1925,  to  the 
31st  August,  1926,  undeclared  and  unpaid  as  of  the  31st  August, 
1926,  constitute  a liability  under  the  contract  that  is  not  dis- 
closed in  Riddell,  Stead,  Graham,  & Hutchinson’s  report  of  the 
said  company  as  of  that  date,  and  that  this  liability,  in  pursu- 
ance of  the  contract,  is  to  be  borne  by  the  defendant  Fairhall.” 

The  material  facts  are,  briefly,  these.  Under  date  of  the  28th 
August,  1926,  the  defendant  gave  an  option  (exhibit  1(a))  to  the 
Whitestar  Refining  Company  for  the  sale  to  the  latter  of  1,352 
shares  of  the  common  stock  in  Western  Motor  Corporation  Lim- 
ited, an  Ontario  corporation,  the  provisions  as  to  payment  being 
set  out  in  exhibit  1(a)  filed.  On  the  7th  September,  the  plain- 
tiff Butler,  as  secretary  of  the  Whitestar  Refining  Company,  wrote 
to  the  defendant  Fairhall  a letter  (exhibit  1(b))  referring  to 
the  option  above  mentioned,  and  expressed  the  acceptance  of  the 
optionee  on  certain  terms  and  conditions  therein  set  forth,  the 
condition  material  for  the  present  action  being  as  follows : — 

“(1)  That  you,  in  accordance  with  verbal  proposal  with  Mr. 
Templeton  and  Mr.  Earhart  at  this  office,  furnish  this  company 
with  certified  public  accountant’s  statement  shewing  the  assets 
and  liabilities  and  profit  and  loss  of  Western  Motor  Corporation 
Ltd.  to  and  including  the  31st  August,  1926:  said  statement  to 
be  furnished  within  twenty  (20)  days  from  this  date;  you  to  at- 
tach to  certified  public  accountant’s  statement  of  assets  and  liabil- 
ities, as  above,  affidavit  sworn  by  yourself  before  a notary  public 
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to  the  effect  that  the  liabilities  of  the  company  will  not  exceed 
the  amount  shewn  by  said  accountant's  statement." 

At  the  bottom  of  this  letter  (exhibit  1(b))  is  a receipt  signed 
by  the  defendant  for  $1,000,  bearing  the  same  date. 

Exhibit  1(c)  contains  the  report  of  Messrs.  Riddell,  Stead, 
& Co.,  chartered  accountants,  under  date  of  the  31st  August,  1926, 
and  which  is  referred  to  and  the  contents  thereof  verified  by  affi- 
davit of  the  defendant,  a copy  of  which  is  filed  as  exhibit  1(d). 

On  the  6th  October  the  Whitestar  Refining  Company,  per  A. 
B.  Earhart,  president,  wrote  to  Eairhall  referring  to  the  option 
(exhibit  1(a))  and  stating  that  their  acceptance  of  the  option 
“is  made  in  accordance  with  terms  of  our  letter  to  you  of  the  7th 
September,  1926,  and  is  based  upon  statement  of  assets  and 
liabilities  as  set  forth  in  statement  furnished  by  you  to  this  com- 
pany prepared  by  Messrs.  Riddell,  Stead,  Graham,  & Hutchin- 
son, chartered  accountants,  as  of  close  of  business  on  the  31st 
August,  1926."  The  further  contents  of  this  letter  of  acceptance 
of  the  option  contain  some  provisions  as  to  modifications  result- 
ing from  the  conduct  of  business  in  the  interval,  but  do  not  appear 
to  contain  anything  which  affects  the  question  now  to  be  de- 
termined. 

At  the  end  of  this  exhibit  1(e)  will  be  found  the  following 
under  the  same  date,  the  6th  October,  1926,  namely : “I  hereby 
acknowledge  receipt  of  above  acceptance  of  option  and  agree  to 
the  conditions  contained  in  said  acceptance.  F.  J.  Fairhall." 

The  purchasers  had  an  audit  made  by  Messrs.  Haskins  & 
Sells,  chartered  accountants,  of  Detroit,  who  furnished  a report 
under  date  of  the  15th  October,  1926,  with  letter  attached,  a copy 
of  which  is  filed  as  exhibit  1(f).  This  exhibit  shews  the  assets 
and  liabilities,  and  at  the  bottom  of  the  itemised  statement  the 
accountants  have  appended  a note  to  the  effect  that  certain  cum- 
ulative dividends  upon  the  outstanding  preferred  shares  had  not 
been  declared. 

The  auditors’  report  (exhibit  1(c) ),  prepared  by  Riddell, 
Stead,  & Co.,  shews  on  page  7 thereof,  under  the  heading  of 
liabilities  for  capital  stock  ( inter  alia) — “preferred — issued  2,981 
shares  fully  paid."  The  words  “fully  paid"  mean  that  the  full 
purchase-price  of  the  shares  has  been  paid.  Near  the  bottom  of 
this  same  sheet  of  the  auditors’  report  appears  a memorandum, 
“dividends  paid  $1,028.5-6."  This  does  not  shew  for  what  period 
these  dividends  were  declared  or  paid.  Apparently  the  plaintiff  in 
the  issue  and  the  company  which  he  represents  did  not  make  any 
investigation  to  find  out  up  to  what  date  dividends  had  been  de- 
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dared  or  paid  in  respect  of  the  preferred  shares.  The  defendant 
Fairhall  stated  in  the  witness-box  that  at  some  time,  which  he  is 
unable  to  fix  definitely,  but  between  the  21th  September  and  the 
3rd  October^  1926,  he  told  Templeman,  one  of  the  representa- 
tives of  the  Whitestar  Refining  Company,  the  purchasers,  about 
the  payment  of  dividends  on  the  preferred  shares.  Further  the 
witness  Tiernay,  an  accountant,  corroborated  Fairhall’s  testi- 
mony in  that  regard.  I .am  satisfied  that  this  evidence  should  be 
credited  and  that  Templeman  was  informed  of  the  position  re- 
garding the  dividends  on  preferred  stock,  or  at  least  was  given 
sufficient  information  to  put  him  upon  inquiry  as  to  the  same.  It 
is  not  suggested  that  inquiry  would  not  have  elicited  definite  in- 
formation upon  the  question. 

The  question  in  issue  is  in  substance  whether  or  not  the  cum- 
ulative dividends  on  preference  shares  which  had  not  been  de- 
clared, and  therefore  had  not  been  paid,  were  covered  by  the 
agreement  between  the  parties,  and  should  they  be  taken  into 
acoount  in  the  adjustments  between  them.  It  is  to  be  noted  in  the 
first  place  from  exhibit  2,  which  is  a copy  of  the  charter,  that 
Ihe  company  in  question,  Western  Motor  Corporation  Limited, 
was  incorporated  by  an  Ontario  charter  under  the  provisions  of 
the  Ontario  Companies  Act,  and  that  of  its  authorised  capital 
7,500  shares  of  the  par  value  of  $10  each  were  to  be  preference 
shares;  and  that  such  preference  shares  are  non-participating  and 
non-assessab'le  and  entitle  the  holders  thereof  to  a first  fixed 
cumulative  dividend  of  8 per  cent,  per  annum. 

It  is  further  to  be  noted  that  by  the  letter  of  the  7th  Septem- 
ber (exhibit  1(b))  the  plaintiff  required  an  accountant’s  state- 
ment “shewing  the  assets  and  liabilities  and  profit  and  loss,”  etc.; 
also  an  affidavit  by  Fairhall,  the  defendant,  “to  the  effect  that 
the  liabilities  of  the  company  will  not  exceed  the  amount  shewn  by 
said  accountants’  statement.”  Provision  is  also  made  for  inves- 
tigation by  or  on  behalf  of  the  proposed  purchasers,  with  a right 
to  withdraw  from  the  transaction  if  they  should  deem  it  imprudent 
or  unwise  to  proceed  farther. 

The  affidavit  of  Fairhall  contains  what  was  required  of  him, 
namely,  his  affirmation  on  oath  that  “said  statement  correctly 
sets  forth  the  assets  and  liabilities  of  Western  Motor  Corpora- 
tion Limited  as  of  the  31st  August,  1926.  And  I do  further  make 
oath  and  state  that  Western  Motor  Corporation  Limited  has  no 
liabilities  other  than  those  shewn  in  said  auditors’  statement  at- 
tached.” 

Further  by  their  letter  of  the  6th  October  (exhibit  1(c))  the 
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purchasers  state  that  the  acceptance  of  the  option  given  thereby 
“is  based  upon  statement  of  assets  and  liabilities  as  set  forth  in 
statement  furnished  by  you  to  this  company,  prepared  by  Messrs. 
Riddell,  Steady  Graham,  & Hutchinson,  chartered  accountants,  as 
of  close  of  business  on  the  31st  August,  1926/’ 

The  question  therefore  is,  whether  or  not  the  accumulated 
undeclared  and  unpaid  dividends  on  the  preference  shares  were 
a “liability  of  the  company”  within  the  meaning  of  the  language 
used  in  the  documents  which  constitute  the  agreement  between 
the  parties.  In  my  opinion  they  were  not. 


Grant,  J. 
1927. 


Butler 

v. 

Fairhall. 


It  is  clear  and  well-settled  law  that  undeclared  dividends  do 
not  constitute  a debt  or  liability  on  the  part  of  a company.  Until 
dividends  are  declared  either  by  the  directors,  if  they  have  the 
authority  to  do  so,  or  in  other  cases  by  the  shareholders,  there 
is  no  debt  or  liability  on  the  part  of  the  company  in  respect 
thereof.  This  statement  of  the  law  is  to  be  found  in  Palmer’s 
Company  Law,  11th  ed.,  at  the  top  of  p.  225,  where  authorities 
are  cited  for  the  statement;  also  in  Lindley’s  Law  of  Com- 
panies, 6th  ed.,  at  the  bottom  of  p.  609.  See  also  Halsbury’s  Laws 
of  England,  vol.  5,  p.  276,  para.  451,  where  it  is  stated  that 
“upon  declaration  and  not  before,  even  in  the  case  of  a fixed  pref- 
erence dividend,  the  sums  due  for  dividend  are  debts  due  from 
the  company  to  the  shareholders,  and  the  shareholders  can  sue 
the  company  for  the  dividend.”  The  authorities  cited  are  Bond 
v.  Bamw  Haematite  Steel  Co .,  [1902]  1 Ch.  353,  and  In  re 
Accrington  Corporation  Steam  Tramways  Co.,  [1909]  2 Ch.  40. 

This  being  the  law,  undeclared  dividends  are  not  in  any  legal 
sense  a liability  of  the  company  and  could  not  properly  be  shewn 
as  a liability  in  any  statement  of  the  company’s  financial  posi- 
tion. It  is  quite  true  that  the  non-declaration  and  non-payment 
of  cumulative  preferential  dividends  would  be  of  material  im- 
portance between  common  and  preferred  shareholders  in  the  same 
company  because  the  common  shareholders  could  not  obtain  any 
dividend  or  return  upon  their  shares  until  the  cumulative  divi- 
dends on  the  preferred  shares  had  been  both  declared  and  paid. 
The  purchasers,  in  the  present  case,  as  they  were  buying  com- 
mon shares,  might  well  have  stipulated  for  definite  information 
as  to  accumulated  but  undeclared  and  unpaid  dividends  on  the 
preferred  stock,  but  they  did  not  do  so.  All  they  stipulated  for, 
so  far  as  this  phase  of  the  matter  is  concerned,  was  that  they 
should  be  furnished  with  a verified  statement  of  “the  assets  and 
liabilities  of  the  company,”  and  with  this  they  were  furnished. 
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My  decision  of  the  issue  therefore  must  be  in  favour  of  the 
defendant,  who  is  also  entitled  to  his  costs. 

The  plaintiff  appealed  from  the  judgment  of  Grant,  J. 

October  10.  The  appeal  was  heard  by  Latchford,  C.J.,  Rid- 
dell, Middleton,  Masten,  and  Orde,  JJ.A. 

B.  H.  Furlong , for  the  appellant,  argued  that  the  deferred, 
undeclared  dividends  were  a liability  under  the  contract,  to  be 
borne  by  the  defendant,  and  should  have  appeared  in  the  audit- 
ors’ statement.  Until  these  dividends  were  paid,  the  common 
stock,  which  the  plaintiff  was  purchasing,  was  worth  just  so 
much  less.  That  these  undeclared,  cumulative  dividends  would 
become  a debt  only  when  declared,  might  be  the  law  in  a case  be- 
tween shareholders  and  the  company,  but  the  law  is  different 
where  a purchaser  of  the  company’s  stock  is  concerned,  as  here. 

W.  P.  Parvie)  for  the  defendant,  respondent,  contended  that 
the  undeclared  dividends  were  not  a liability  under  the  contract. 
There  was  no  evidence  that  the  plaintiff  was  or  ever  would  be 
damnified  by  the  existence  of  the  undeclared  dividends.  The 
respondent  relied  upon  the  reasons  for  judgment  given  by 
Grant,  J. 

October  28.  Riddell,  J.A. : — In  this  appeal,  when  the  case 
is  ■ denuded  of  encumbering  vesture,  the  sole  question  to  be  de- 
termined is,  “What  is  the  meaning  of  the  word  ‘liabilities’  in  the- 
contract  under  consideration?” 

The  word  “liabilities”  has  no  absolute  and  adamantine  mean- 
ing in  law  such  as  have  a few  expressions,  e.g.,-  “heir  of  the  body,” 
etc.,  nor  are  the  dictionaries,  law  or  general,  decisive — the  Court 
is  and  must  be  its  own  interpreter,  and  dictionaries  are  useful 
only  as  shewing  the  sense  in  which  others,  of  more  or  less  learn- 
ing and  skill,  interpret  the  word.  “Liability”  may  or  may  not 
be  synonymous  with  “debt”  according  to  circumstances:  cf.  Witz 
Beidler  & Co.  v.  Mullin’ s Personal  Representatives  (1894),  90 
Va.  805,  and  McElfresh  v.  Kirlcendall  (1873),  36  Iowa  224 — it 
may  include  an  obligation  that  is  contingent:  Cochran  and  Sayre 
v.  United  States  (1895),  157  U.S.  286. 

What  the  meaning  is  in  any  contract  must  depend  upon  the 
intent  of  the  parties,  expressed  or  understood : and,  if  under- 
stood, it  is  to  be  determined  by  the  circumstances  surrounding 
the  transaction. 
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We  have  no  express  definition,,  no  oral  or  other  evidence  of 
the  meaning  attached  to  the  word  by  the  parties,  and  must  there- 
fore appeal  to  the  circumstances. 

Reducing  the  facts  to  a minimum,  we  find  the  plaintiff  buy- 
ing from  the  defendant  certain  common  stock  in  a company  ac- 
cording to  whose  charter,  etc.,  certain  dividends  were  payable  on 
preferred  stock  before  the  common  stockholders  could  receive  any- 
thing— it  was  a term  of  the  purchase  that  a verified  statement 
should  be  produced  of  the  assets  and  liabilities  of  the  company 
—the  statement  did  not  shew  that  dividends  which  were  deferred 
and  not  declared  had  not  been  paid  on  the  preferred  stock, 
though  the  preferred  stock  itself  was  listed  as  a liability. 

The  appellant  contends  that  these  deferred,  non-declared 
dividends  should  have  appeared  in  the  statement  as  a liability, 
but  the  learned  trial  Judge  has  not  given  effect  to  this  conten- 
tion. 

I think  the  appeal  must  succeed.  From  the  very  nature  of 
the  transaction  the  statement  was  required — as  the  vendor  knew 
— in  order  to  enable  the  purchaser  to  form  a judgment  as  to  the 
value  of  the  shares  he  was  purchasing — that  certain  moneys  had 
not  been  paid  which  must  be  paid  before  the  shares  in  question 
could  earn  anything  was  something  of  vital  importance  for  him 
to  know — such  dividends  would  require  to  be  paid  just  as  much 
as  any  debt  if  his  shares  were  to  be  remunerative — and  the  cir- 
cumstance that  they  would  become  a “debt”  only  if  and  when 
they  were  declared  is  nihil  ad  rem. 

I can  see  no  material  difference  between  the  securities  wdiich 
were  to  be  redeemed  if  and  when  members  should  so  desire  and 
pay  a certain  amount,  in  In  re  West  Riding  of  Yorkshire  Per- 
manent Benefit  Building  Society  (1890),  43  Ch.  D.  407 — and 
dividends  which  are  to  be  payable  if  and  when  the  company  so 
declares — they  are  both  contingent  liabilities  contemplated  in  the 
constitution  of  the  company. 

I think  that  these  dividends  were  a “liability”  within  the 
meaning  of  this  contract,  and  that  the  appeal  should  be  allowed 
with  costs  here  and  below. 

Middleton,  J.A. : — The  transaction  was  the  sale  of  the  com- 
mon stock  of  an  incorporated  company.  There  was  preference 
stock  upon  which  there  were  cumulative  preferential  dividends 
that  under  the  terms  of  the  by-law  creating  such  stock  had  to  be 
declared  and  paid  before  any  dividend  could  be  paid  upon  the 
common  stock  and  in  the  event  of  liquidation  would  have  to  be 
paid  before  anything  could  be  paid  on  the  common  stock. 
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The  auditors’  report,  while  shewing  the  preferred  stock  as 
a liability,  makes  no  mention  of  the  dividends  which  had  not 
been  paid,  probably  because  they  had  the  view  that  until  declared 
the  dividend  was  not  a liability.  The  transaction  was  on  the  faith 
of  the  sworn  statement  that  the  auditors’  report  shewed  all  the 
liabilities  of  the  company. 

When  the  transaction  came  to  be  closed,  or  earlier,  the  arrears 
of  the  preferred  dividend  had  become  known  to  the  purchaser, 
and  it  was  arranged  that  the  transaction  should  be  carried  out, 
the  amount  of  these  dividends  being  placed  in  an  account  to  abide 
the  result  of  an  issue  to  be  tried.  This  arrangement  makes  it 
unnecessary  to  discuss  what  the  rights  and  remedies  were  if  this 
arrangement  had  'not  been  made.  This  issue,  eliminating  im- 
material words,  is,  “Are  the  dividends  a liability  under  the  con- 
tract to  be  borne  by  the  defendant?”  That  “liabilities”  not 
shewn  in  the  auditors’  statement  are  to  be  borne  by  the  defendant 
does  not  seem  to  be  open  to  dispute.  If  by  “liabilities”  is  meant 
a “ debit  um  in  prcesenti ” the  judgment  below  is  right,  for  no 
lawyer  doubts  that  an  action  will  'not  lie  for  a dividend  until  it 
is  declared.  I cannot  believe  that  this  is  the  meaning  of  the 
agreement.  All  money  that  has  to  be  paid  (that  is  not  disclosed 
by  the  auditors’  statement)  before  the  common  stock  can  rank 
for  principal  or  interest  is  a liability.  This  is  the  test  rather 
than  the  question  whether  an  action  of  debt  would  lie. 

If  the  property  had  been  encumbered  by  a mortgage  made  by 
a former  owner,  there  would  have  been  no  liability  on  the  part 
of  the  company  in  one  sense,  but  the  property  would  have  been 
liable.  So  here  the  property  is  liable  for  this  claim  and  cannot 
go  to  the  holders  of  the  common  stock  until  it  is  paid.  This 
amount  is,  in  my  view,  a liability  under  the  contract  and  is  pay- 
able by  the  defendant,  and  it  should  be  so  declared. 

The  appeal  should  be  allowed  with  costs. 

Orde,  J.A. : — Had  the  plaintiff’s  grievance  been  submitted 
for  judicial  relief  in  the  ordinary  way,  then  his  remedy  would 
doubtless  have  been  recission  if  he  desired  to  repudiate  the  con- 
tract, or  damages  for-  the  deceit  if  he  was  willing  to  approbate  the 
contract,  and  if  his  remedy  were  damages  it  might  by  no  means 
have  followed  that  they  would  have  been  measured  by  the  exact 
amount  of  the  undeclared  cumulative  dividends  upon  the  pre- 
ferred stock. 

But  the  parties  have  chosen  to  agree  upon  the  nature  and  ex- 
tent of  the  relief  to  which  the  plaintiff  is  to  be  entitled  if  his 
contention  prevails,  by  setting  aside  the  sum  of  $3,158.12  for  that 
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purpose.  So  that  the  only  point  we  are  called  upon  to  determine 
is,  whether  or  not  the  cumulative  dividends  in  question  consti- 
tuted a liability  under  the  contract  which  had  not  been  disclosed 
by  the  accountants*  report,  and  was  a liability  to  be  borne  by  the 
defendant. 

What  has  to  be  decided  here  is  what  the  word  “liabilities” 
was  intended  to  mean  in  this  particular  contract.  Having  regard 
to  the  character  of  the  contract  itself,  one  for  the  purchase  of  two- 
thirds  of  the  issued  common  shares  of  a joint  stock  company 
which  had  an  outstanding  issue  of  preference  shares  entitled  to  a 
cumulative  preferred  dividend  of  8 per  cent,  per  annum,  it  is  im- 
possible in  my  opinion  to  give  to  the  word  “liabilities”  as  used 
in  the  contract  the  narrow  meaning  of  debts  or  obligations  due  to 
the  public  merely.  Had  the  contract  been  one  for  the  purchase 
of  the  company’s  assets,  then  the  outstanding  issues  of  preferred 
and  common  stock  and  the  amount  of  any  undeclared  cumulative 
dividends  would  be  utterly  immaterial  to  the  purchaser.  But  in 
a contract  for  the  purchase  of  common  shares,  all  issued  pref- 
erence stock  and  all  undeclared  cumulative  dividends  would  in 
effect  constitute  a prior  lien  or  charge  upon  the  assets  of  the  com- 
pany and  would,  so  far  as  the  common  shares  were  concerned, 
constitute  a liability  to  be  discharged  in  priority  to  the  claims 
of  the  common  shareholders.  This  conclusion  seems  so  plain  to 
me  that  but  for  the  view  of  my  learned  brothers,  the  trial  Judge, 
the  Chief  Justice,  and  Masten,  J.A.,  I should  have  thought  the 
question  hardly  arguable. 

It  is  significant  that  in  the  report  which  the  chartered 
accountants  prepared  of  the  company’s  “assets  and  liabilities  and 
profit  and  loss”  there  is  shewn  under  the  heading  of  “liabilities” 
both  the  outstanding  preferred  and  common  shares.  This  is  cus- 
tomary in  all  properly  prepared  company  balance-sheets.  It  is 
true  that  usually  and  quite  properly  liabilities  to  the  public  are 
so  described,  the  liability  in  respect  of  the  capital  being  stated 
as  being  to  the  shareholders  only,  but  the  liability  in  respect  of 
the  capital  is  a real  liability  which  must  be  taken  into  account 
and  entered  in  a balance-sheet  before  the  surplus  available  as 
profit  for  distribution  among  the  shareholders  can  be  ascertained. 
A balance-sheet  which  omitted  to  include  the  outstanding  capital 
stock  would  not  present  a true  picture  of  the  company’s  financial 
position  and  would  not  be  a balance-sheet  at  all. 

The  preferential  rights  of  the  holders  of  preferred  shares 
both  as  to  dividends  during  the  active  life  of  the  company  and  as 
to  the  return  of  capital  and  the  distribution  of  surplus  profits 
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upon  a winding-up  are  many  and  various,  depending  in  each  case 
upon  the  terms  of  the  charter  and  of  the  by-laws.  Where  the 
shares  carry  with  them  a preferred  cumulative  dividend  at  a fixed 
annual  rate,  and  such  dividends  are  not  declared,  there  is  clearly 
such  a liability,  precisely  of  the  same  character,  though  perhaps 
different  in  degree  and  extent,  as  that  of  the  preferred  stock  it- 
self, which  must  be  taken  care  of  in  advance  of  the  common  share- 
holders, and  to  which  their  rights  are  subject  in  some  form  or 
other.  And,  in  my  opinion,  a balance-sheet  which  shews  the  pre- 
ferred stock  as  a liability  and  ignores  the  undeclared  cumulative 
preferred  dividends  does  not  accurately  portray  the  company's 
financial  condition,  and  particularly  when  the  balance-sheet  is 
prepared  for  the  information  of  a prospective  purchaser  of  the 
common  stock. 


I think  the  appeal  ought  to  be  allowed  and  that  there  should 
be  a declaration  that  the  moneys  in  question  should  be  paid  to  the 
plaintiff,  with  costs  of  the  appeal  and  below. 


Masten,  J.A. : — Appeal  by  the  plaintiff  from  the  judgment 
of  Grant,  J.,  dated  the  7th  May,  1927,  whereby  he  found  in  favour 
of  the  defendant  an  issue  directed  by  the  order  of  Mr.  Justice 
Logie,  dated  the  4th  December,  1926.  The  issue  so  directed  reads 
as  follows : — 

“The  plaintiff  affirms  and  the  defendant  denies  that  the  cum- 
ulative dividends  on  the  outstanding  preferred  stock  of  the  West- 
ern Motor  Corporation  Ltd.  from  the  1st  January,  1925,  to  the 
31st  August,  1926,  undeclared  and  unpaid  as  of  the  31st  August, 
1926,  constitute  a liability  under  the  contract  that  is  not  dis- 
closed in  Riddell,  Stead,  Graham,  & Hutchinson’s  Teport  of  the 
said  company  as  of  that  date,  and  that  this  liability,  in  pursuance 
of  the  contract,  is  to  be  borne  by  the  defendant  Fairhall.” 

In  order  to  determine  the  question  raised  on  this  appeal  it  is 
necessary  to  scrutinise  somewhat  carefully  and  critically  the 
kaleidoscopic  correspondence  from  which  the  contract  in  ques- 
tion has  to  be  spelled  out. 

The  original  option  is  dated  the  28th  August,  1926.  It  is  an 
offer  by  the  defendant  Fairhall  to  sell  to  the  plaintiff  1,352  shares 
of  the  common  stock  of  the  Western  Motor  Corporation  Ltd.  (an 
Ontario  company)  for  $26,220,  on  the  terms  therein  mentioned. 
The  only  term  of  this  option  to  be  specially  noted  is  as  follows: — 

“This  offer  to  remain  irrevocable  for  the  space  of  twelve  days 
from  the  date  hereof.” 

On  the  7th  September,  1926,  the  plaintiff  wrote  to  the  de- 
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fendant  a letter  which  I quote,  omitting  such  clauses  as  are 
irrelevant  to  the  present  discussion : — 

“Sept.  7,  1927. 

“Mr.  F.  J.  Fairhall,  President, 

“Western  Motor  Corp.  Ltd., 

“Windsor,  Ont. 

“Dear  Sir : — Referring  to  option  given  by  you  on  the  8th 
August,  1926,  to  this  company,  giving  it  the  option  to  purchase 
1,352  shares  of  common  stock  of  Western  Motor  Corporation  Ltd., 
owned  by  you,  for  the  sum  of  $26,220,  out  of  a total  issue  of  com- 
mon stock  of  2,027  shares : this  company  hereby  accepts  said 
option  based  on  the  following  terms  and  conditions : — 

“(1)  That  you,  in  accordance  with  verbal  proposal  with  Mr. 
Templeton  and  Mr.  Earhart  at  this  office,  furnish  this  company 
with  certified  public  accountant’s  statement  shewing  the  assets 
and  liabilities  and  profit  and  loss  of  Western  Motor  Corporation 
Ltd.  to  and  including  the  31st  August,  1926 : said  statement  to 
be  furnished  within  twenty  (20)  days  from  this  date;  you  to 
attach  to  certified  public  accountant’s  statement  of  assets  and 
liabilities,  as  above,  affidavit  sworn  to  by  yourself  before  a notary 
public  to  the  effect  that  the  liabilities  of  the  company  will  not 
exceed  the  amount  shewn  by  said  accountant’s  statement. 

“(2)  This  option  is  based  upon  your  verbal  promise  to  Mr. 
Earhart  and  Mr.  Templeton  that  proper  officers  or  agents  of  this 
company  or  of  Tecumseh  Oil  Company  Ltd.  may  make  survey 
and  examine  confidential  records  of  Western  Motor  Corporation 
Ltd.,  in  order  to  satisfy  this  company  that  the  net  assets  of  West- 
ern Motor  Corporation  Ltd.  are  as  represented  by  you  in  state- 
ment which  you  presented  to  Mr.  Earhart  and  Mr.  Templeton  at 
this  office. 


“(4)  In  the  event  that-  the  officers  of  this  company  or 
Tecumseh  Oil  Company  Ltd.  shall,  after  investigation  above  pro- 
vided for,  deem  it  imprudent  or  unwise  to  proceed  further,  this 
company  shall  be  under  no  further  obligation  to  you  or  Western 
Motor  Corporation  Ltd.  under  said  option. 

“We  enclose  herewith  this  company’s  cheque  to  your  order 
for  $1,000,  provided  for  in  said  option  based  upon  the  above 
terms  and  conditions,  White  Star  Refining  Company  to  have  until 
the  7th  October  to  option. 

“White  Star  Refining  Company 
(a  Michigan  corporation). 

“By  W.  V.  Butler, 
“Secretary.” 
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While  this  letter  purports  to  be  an  acceptance  of  the  option,  it 
is  not  in  law  an  acceptance,  but  a counter-offer,  seeking  an  ex- 
tension of  the  option  till  the  7th  October  on  different  terms. 

The  acceptance  of  the  cheque  for  $1,000  may  be  assumed  to 
evidence  a grant  by  the  defendant  of  an  extension  till  the  7th 
October  of  the  original  option,  with  the  modifications  and  addi- 
tions of  the  7th  September.  Pursuant  to  this  altered  arrange- 
ment, the  defendant  employed  Messrs.  Riddell,  Stead,  Graham,  & 
Hutchinson,  chartered  public  accountants,  to  prepare  and  certify 
a statement  of  the  assets  and  liabilities  of  the  company.  On  the 
20th  September,  this  firm  forwarded  their  report  to  the  West- 
ern Motor  Corporation.  This  report  does  not  refer  to  the  dividends 
in  question.  On  the  24th  September  the  defendant  made  an  affi- 
davit- as  follows: — 

“I,  Frederick  John  Fairhall,  of  the  city  of  Windsor,  county 
of  Essex,  Province  of  Ontario,  do  make  oath  and  say,  -as  follows 
“1.  That  I am  president  and  general  manager  of  Western 
Motor  Corporation  Limited,  an  Ontario  incorporation. 

“2.  That  I have  examined  auditors’  report  and  financial  state- 
ment prepared  by  Riddell,  Stead,  Graham,  & Hutchinson,  cer- 
tified accountants  of  Windsor,  Ontario,  attached,  and  that  said 
statement  correctly  sets  forth  assets  and  liabilities  of  Western 
Motor  Corporation  Limited  as  of  the  31st  August,  1926.  And  I 
do  further  make  oath  and  state  that  Western  Motor  Corporation 
Limited  has  no  liabilities  other  than  those  shewn  in  said  auditors’ 
statement  attached. 

“I  do  further  make  oath  and  say  that  I have  examined  the 
attached  statement  of  outstanding  accounts  of  Western  Motor 
Corporation  Limited,  and  that  said  amounts,  as  disclosed  by  said 
statement,  are  correct  and  that  said-  amounts  have  not  been  out- 
standing for  a longer  period  than  disclosed  by  said  statement.” 

This  affidavit  was  attached  to  the  statement  and  delivered  to 
the  plaintiff  company. 

The  next  step,  and  in  my  opinion  the  decisive  step,  was  taken 
on  the  6th  October,  1*926.  On  that  date  the  parties  met,  and  I 
quote  in  full  the  plaintiff’s  letter  to  the  defendant  and  his  accept- 
ance as  follows: — 


“Oct.  G,  1926. 

“Mr.  F.  J.  Fairhall,  President, 

“Western  Motor  Corporation  Ltd., 

“Windsor,  Out. 

“Dear  Sir: — Referring  to  option  given  by  you  on  the  28th 
August,  1926,  to  this  company,  giving  it  the  option  to  purchase 


LXI.] 


ONTARIO  LAW  REPORTS. 


317 


a lull  two-thirds  of  the  issued  common  stock  of  Western  Motor 
Corporation  Ltd.,  now  outstanding  and  owned  by  you  and  set  forth 
in  said  option  as  1,352  shares  (but  which  number  of  shares  we 
understand  has  been  increased  since  date  of  said  option,  and 
which  increased  holdings  by  you  are  to  be  included  in  said  option 
and  this  acceptance).  Please  be  advised  that  this  company  here- 
by accepts  said  option  of  the  28th  August,  1926.  Said  accept- 
ance is  made  in  accordance  with  terms  of  our  letter  to  you  of  the 
7th  September,  1926,  and  is  based  upon  statement  of  assets  and 
liabilities  as  set  forth  in  statement  furnished  by  you  to  this  com- 
pany prepared  by  Messrs.  Riddell,  Stead,  Graham,  & Hutchinson, 
chartered  accountants,  as  of  close  of  business  on  the  31st  August, 
1926.  This  will  be  modified  by  the  conduct  of  the  business  under 
your  direction  from  the  31st  August  to  the  date  upon  which  con- 
trol is  surrendered  by  you  to  us  or  our  nominee. 
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“It  being  understood  that  the  business  during  this  last  above- 
named  period  has  been  carried  on  under  the  same  policy  and  in 
the  same  orderly  manner  as  is  reflected  by  audits  of  the  31st 
December,  1925,  and  the  31st  August,  1926.  Disbursements  and 
(or)  impairment  of  assets,  if  any  other  than  the  above,  during 
the  period  from  the  31st  August  to  date  of  surrender  to  us  or 
our  nominee,  will  be  reimbursed  to  us  by  you.  You,  immediately 
upon  receipt  of  this  letter,  to  call  stockholders’  meeting  for  the 
purpose  of  electing  a new  board  of  directors  to  be  named  by  this 
company  and  to  obtain  resignations  of  the  present  board  of  direct- 
ors and  officers  of  Western  Motor  Corporation  Ltd.,  and,  during 
the  period  from  receipt  of  this  letter  to  date  of  election  and  in- 
stallation of  new  board  of  directors,  to  permit  J.  F.  Templeton  to 
co-operate  with  you  in  the  operation  of  the  business  of  said  West- 
ern Motor  Corporation  Ltd.,  and  no  further  cheques  drawn  upon 
bank-account  of  Western  Motor  Corporation  Ltd.  to  be  signed  by 
you  without  Mr.  Templeton’s  knowledge  and  consent.  This  com- 
pany or  its  nominee  to  have  the  privilege  within  said  five-day 
period,  either  by  its  own  employees,  auditors,  or  agents,  to  check 
inventories,  cash  in  bank,  liabilities,  assets,  etc.  It  being  under- 
stood that  this  company  will  assume  and  pay  any  outstanding 
trade  acceptances  to  Advance  Petroleum  Corporation  as  of  this 
date  ; this  company  to  pay  balance  due  you  under  terms  of  said 
option  and  this  acceptance  as  soon  as  new  directors  have  been 
elected  and  installed  and  you  have  delivered  to  this  company  the 
above  mentioned  common  stock  in  Western  Motor  Corporation  Ltd. 
owned  by  you,  in  accordance  with  terms  as  stated  above.  Trade 
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acceptances  or  other  accounts  maturing  in  said  five-day  period 
to  be  paid  from  funds  of  Western  Motor  Corporation  Ltd. 

“White  Star  Refining  Company 
(a  Michigan  corporation). 

“By  A.  B.  Earhart, 
“President.” 


“Detroit,  Michigan,  Oct.  6,  1926. 

“I  hereby  acknowledge  receipt  of  above  acceptance  of  option 
and  agree  to  the  conditions  contained  in  said  acceptance. 

“F.  J.  Fairhall.” 

It  will  be  observed  that  this  letter,  while  incorporating  by 
reference  many  of  the  former  proposals,  contains  in  addition  a 
variety  of  new  terms.  It  is  from  the  legal  standpoint  a,  new  pro- 
posal by  the  plaintiff,  which  was  then  and  there  accepted  by  the 
defendant.  The  negotiations  thereupon  ended  and  the  contract 
became  complete  as  a bargain  and  sale  of  the  shares  in  question 
for  $25,220. 

On  the  6th  October,  the  plaintiff  took  charge  of  the  affairs  of 
the  company.  So  the  matter  stood  while  the  various  stipulations 
of  the  contract  were  carried  out,  and  on  the  11th  October,  1926, 
the  shares  in  question  were  transferred  and  the  purchase-price 
(except  the  sum  of  $3,158.12)  was  paid. 

Rescission  is  not  sought,  but  the  plaintiff  claims  now  to  deduct 
from  the  agreed  purchase-price  the  last  mentioned  sum  as  being 
the  amount  of  the  cumulative  dividends  accrued  on  the  outstanding 
preference  shares  of  the  company,  though  these  dividends  have  not 
been  paid  or  declared.  This  claim  is  based  on  the  ground  that  this 
potential  liability  of  the  company  to  its  preference  shareholders 
does  not  appear  in  the  statement  of  assets  and  liabilities  prepared 
by  the  defendant’s  accountants  and  verified  by  the  defendant. 

The  first  observation  that  presents  itself  to  me  is  that  on  the 
true  interpretation  of  this  agreement  the  undeclared  preference 
dividends,  though  cumulative  and  accrued  since  the  30th  June, 
1925,  were  not  a liability  of  the  Western  Motor  Corporation  Ltd. 
It  is  settled  law  that  as  between  the  preference  shareholders  and 
the  company  they  were  not  a liability.  That  point  is  fully  covered 
in  the  reasons  of  the  learned  trial  Judge,  to  which  I can  add 
nothing.  But  also,  as  between  the  present  plaintiff  and  defend- 
ant, I am  of  opinion  that  these  dividends  were  not  in  contempla- 
tion nor  referred  to  in  their  agreement  as  one  of  the  liabilities  of 
the  Western  Motor  Corporation  Ltd. 
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For  reasons  to  be  more  fully  stated  hereafter,  I am  satisfied 
that  the  purchaser  became  fully  cognizant  of  the  actual  situation 
regarding  these  preference  dividends  before  he  made  his  contract 
to  buy  on  the  6th  October. 

It  is  also  to  be  borne  in  mind  that  this  is  an  informal  com- 
mercial agreement  constituted  by  correspondence,  apparently  con- 
ducted without  professional  assistance. 

Whatever  the  term  “liabilities”  may  mean  when  used  by  chart- 
ered accountants  or  by  lawyers,  it  undoubtedly  means  to  ordinary 
business  men  an  actual  liability  accruing  or  accrued;  and,  as  it 
seems  to  me?  these  potential  dividends  undeclared  were  not  with- 
in the  original  contemplation  of  the  parties.  I cannot  help  sus- 
pecting that  the  idea  of  the  present  claim  was  first  suggested  to 
the  plaintiff  by  his  accountants,  whose  note  in  their  subsequent  re- 
port reads  as  follows: — 

“At  the  6th  October,  1 926,  cumulative  preferred  stock  divi- 
dends amounting  to  $2,518.33  for  the  period  from  the  30th  June, 
1925,  to  the  30th  September,  1926,  had  not  been  declared.” 

I am  of  opinion  that  the  contract  in  question  is  to  be  in- 
terpreted in  the  'light  of  these  surrounding  circumstances  and  does 
not  contemplate  or  cover  these  undeclared  dividends  as  a liability 
of  Western  Motor  Corporation  Ltd. 

But  on  an  entirely  different  ground  (which  was  not  presented 
by  counsel  for  the  respondent)  I am  of  opinion  that  this  appeal 
should  be  dismissed.  It  is  to  be  observed  that  the  issue  is  as  to 
whether  the  dividends  in  question  “constitute  a liability  under 
the  contract.”  No  question  of  tort  is  before  the  Court. 

Some  confusion  has  perhaps  arisen  regarding  two  different 
“liabilities.”  The  liability  of  the  defendant  under  the  agree- 
ment of  sale  is  one  thing,  the  liability  of  the  Western  Motor  Cor- 
poration Ltd.  (whose  shares  were  being  sold)  is  quite  another 
thing,  and  the  real  issue  to  be  determined  by  this  Court  is  the 
liability  of  the  plaintiff  not  the  liabilities  of  the  company. 

The  form  of  the  issue  might  at  first  sight  suggest  that  the 
question  is,  “What  is  the  meaning  of  the  term  ‘liability’  ?”  But 
the  real  question  is,  does  the  contract  by  its  terms  entitle  the  pur- 
chaser to  a reduction  of  $3,158.12  in  the  price  which  it  had  agreed 
to  pay  for  the  defendant’s  shares?  I find  no  such  term  or  condi- 
tion anywhere  in  the  agreement. 

The  vendor  might  have  contracted  that  any  debts  or  other 
liabilities,  whether  potential  or  otherwise,  which  were  not  dis- 
closed by  the  auditors’  statement,  should  be  borne  by  the  vendor; 
but  one  looks  in  vain  through  the  correspondence  for  any  express 
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provision  of  that  kind.  But  in  order  that  the  potential  dividend 
in  question  shall  constitute  “a  liability  under  the  contract”  there 
must  in  my  opinion  be  an  express  agreement  to  that  effect.  In 
other  words,  I am  unable  to  see  how  an  agreement  that  the  sum  of 
$3,]  58.12  shall  be  deducted  from  the  purchase-price  can  be  im- 
plied. 

The  agreement  does  contain  express  provisions  respecting  the 
several  liabilities  of  the  vendor  and  purchaser.  In  the  original 
offer  of  the  28th  August,  clause  3 provides  as  follows : — 

“This  option  is  subject  to  the  purchaser’s  guaranteeing  the 
payment  of  such  outstanding  trade  acceptances  given  by  Western 
Motor  Corporation  Ltd.  to  Advance  Petroleum  Corporation  of 
Chicago,  111.,  in  payment  for  gasoline  and  oils  which  have  been 
supplied  to  Western  Motor  Corporation  Ltd.  by  Advance  Petroleum 
Corporation  up  to  the  date  of  exercising  this  option.” 

And  in  the  letter  of  the  6th  October  the  following  stipulations 
occur : — 


“Disbursements  or  impairment  of  assets,  if  any  other  than  the 
above,  during  the  period  from  the  31st  August  to  date  of  surren- 
der to  us  or  our  nominee,  will  be  reimbursed  to  us  by  you.” 


And  further  down : — 


“It  being  understood  that  this  company  will  assume  and  pay 
any  outstanding  trade  acceptances  to  Advance  Petroleum  Corpor- 
ation as  of  this  date.” 

Mentio  unius  exclusio  olterius.  Any  implied  agreement  to  re- 
imburse the  purchasers  the  amount  of  these  dividends  is  in  my 
opinion  excluded. 

If  the  contract  contains  no  term,  express  or  implied,  under 
which  the  vendor  is  bound  to  pay  to  the  purchaser  the  amount  of 
these  potential  dividends,  then  it  must  be  adjudged  that  they  do 
not  “constitute  a liability  under  the  contract.” 

But  it  is  rather  broadly  argued  that  the  purpose  of  the  audit- 
ors’ statement  and  the  affidavit  was  to  inform  the  defendant  of 
the  liabilities  of  the  company,  not  only  actual  but  also  potential, 
so  as  to  enable  the  directors  of  the  plaintiff  company  to  form  a 
conclusion  respecting  the  price  to  be  paid  for  the  shares  of  the 
common  stock,  and  that  the  potential  liability  of  the  company  for 
dividends  on  those  preference  shares  depreciated  the  intrinsic  value 
of  the  common  shares,  and  constitute  a “liability”  of  the  company, 
even  though  the  dividends  have  not  been  declared  and  may  never  be 
declared.  The  first  answer  to  this  argument  is  that  already  given, 
viz.,  that,  while  the  contract  might  have  made  a provision  for  re- 
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duction  in  the  contract  price  in  case  such  a liability  was  not  dis- 
closed, yet  the  contract  did  not  do  so. 

A second  answer  is  that  the  plaintiff  company  did  not  make 
the  contract  relying  on  the  defendant’s  affidavit  and  the  account- 
ants’ report.  The  learned  trial  Judge  finds  as  follows  [quoting 
from  the  reasons  for  judgment  of  Grant,  J.,  supra , the  paragraph 
beginning,  “The  auditors’  report,  exhibit  1 (c).”] 

The  plaintiff,  therefore,  had  notice  of  the  date  up  to  which 
dividends  on  the  preference  shares  had  been  paid,  and  he  must 
be  taken  to  have  had  notice  also  of  the  charter  of  the  company, 
wjiich  is  a public  document  of  record  in  the  Department  of  the 
Provincial  Secretary.  I have  no  doubt  but  that  he  also  had  actual 
notice  of  the  provisions  of  the  charter.  While  there  is  no  direct 
evidence,  so  far  as  I am  aware,  yet  it  is  inconceivable  that  the 
control  of  this  company  was  being  bought  without  examining  its 
charter.  Now  the  charter  provides  on  its  face: — 

“And  it  is  hereby  ordained  and  declared  that  (1)  the  said 
preference  .shares  shall  be  non-participating  and  non-assessable 
and  shall  entitle  the  holders  thereof  to  a first,  fixed,  cumulative 
dividend  of  eight  per  centum  per  annum;  and  the  holders  of  the 
said  preference  shares  shall  have  no  voting  powers  whatever.” 

Thus  the  plaintiff  had  notice  of  the  date  up  to  which  pref- 
erence dividends  had  been  paid  and  notice  of  the  fact  that  these 
shares  carried  cumulative  dividends  from  that  date.  He  made  the 
firm  contract  of  bargain  and  sale  of  the  shares  in  question  with 
knowledge  of  the  true  situation  respecting  unpaid  dividends  on 
preference  shares.  He  was  not  deceived. 

In  that  connection  it  is  perhaps  not  without  significance  that 
the  surplus  of  assets  over  liabilities  on  the  31st  August,  1926,  is 
shewn  in  the  report  of  the*  defendant’s  accountants  (Riddell  & 
Co.)  at  $21,825.30,  and  by  the  report  of  the  plaintiff's  account- 
ants (Ilaskin  & Sells)  at  exactly  the  same  figure;  also,  that  both 
accountants  charge  up  at  their  par  value  as  a liability  of  the  com- 
pany 453  shares  of  .common  stock  held  in  the  treasury. 

A third  answer  to  the  above  suggestion  is  that  it  is  not  estab- 
lished that  the  plaintiff  is  now  or  ever  will  be  damnified  by  the 
existence  of  these  accrued  cumulative  preference  dividends;  and, 
if  he  is,  it  does  not  appear  what  is  the  extent  of  the  damage  which 
he  has  in  fact  suffered.  If,  as  is  suggested  by  counsel,  the  char- 
ter of  this  company  has  been  surrendered  without  any  declaration 
of  dividends  on  these  preference  shares,  it  is  plain  that  the  sug- 
gested potential  liability  can  never  accrue  due. 

21 — 61  O.L.R. 
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2927  (quoted  above)  is  false  to  the  knowledge  of  the  plaintiff  or  was 

made  without  caring  whether  it  was  false  or  true;  that  it  was 

Butlep 

k made  to  deceive  the  plaintiff ; that  he  was  deceived  and  made  the 
F airttaix.  contract  relying  on  that  statement;  and  lastly  that  he  has  been 
Mas  ten,  J.A.  injured  thereby;  then  he  is  entitled  to  recover  in  an  action  of  de- 
ceit, but  not  as  a term  of  the  contract.  The  circumstance  that  the 
contract  expressly  provides  that  it  is'  founded  on  the  representa- 
tions made  during  the  negotiations  does  not  increase  or  alter  the 
liability  at  common  law  for  false  representation. 

I therefore  conclude  that  there  is  no  “liability  in  pursuance 
of  the  contract  which  is  to  be  borne  by  the  defendant  Fairhall,” 
first,  because,  having  regard  to  the  surrounding  circumstances, 
the  potential  dividends  in  question  did  not  under  the  terms  of 
this  informal  mercantile  agreement  constitute  a liability  of  the 
Western  Motor  Corporation;  and,  second,  because,  if  the  plain- 
tiff has  any  claim,  it  is  not  a claim  in  pursuance  of  the  contract, 
but  must  be  founded  in  tort  on  false  and  fraudulent  misrepre- 
sentations anterior  to  the  contract. 

I would  dismiss  the  appeal  without  prejudice  to  any  action 
of  deceit  which  the  plaintiff  may  see  fit  to  bring. 

Latciiford,  C.J. : — The  issue  to  be  determined  was  and  is 
two-fV.d — whether  the  accumulated  dividends  on  the  preferred 
6tock  wdiich  were  undeclared  and  unpaid  were  a liability  under 
the  contract  that  is  not  disclosed  in  Riddell  & Co.’s  report  as  of 
the  31st  August,  1926,  and  whether  this  liability  in  pursuance  of 
the  contract  was  to  be  borne  by  the  defendant  Fairhall.  I have 
considered  very  carefully  the  opinions  of  my  learned  brothers  in 
this  case,  and  I think  that,  for  the  reasons  stated  by  my  brother 
Hasten,  the  liability,  if  any,  under  the  contract  for  the  unpaid 
dividends  was  not  to  be  borne  by  the  defendant  Fairhall. 

I would  therefore  join  with  Masten,  J.A.,  in  thinking  that 
the  appeal  should  be  dismissed. 

Appeal  allowed  (Latchford,  C.J.,  and  Hasten,  J.A.,  dis- 
senting). 
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Re  Logan.  1927. 

Oct.  28. 

Executors  and  Administrators — Sale  of  Lands  of  Decedent — Dispensing 
with  Concurrence  of  Beneficiary  Opposed  to  Sale — Powers  of  Court 
or  Judge — Devolution  of  Estates  Act , R.S.O.  19Uf,  ch.  119,  secs.  3, 

20,  21. 

Under  the  Devolution  of  Estates  Act  (see  secs.  3,  20,  and  21),  the 
personal  representative  of  a decedent  may  exercise  the  power  con- 
ferred by  the  Act  to  sell  lands  of  the  decedent  without  the  concur- 
rence of  the  persons  beneficially  entitled,  where  the  sale  is  for  the 
purpose  of  paying  debts;  but  where  it  is  for  the  purpose  of  distri- 
bution, their  concurrence  is  necessary,  except  where,  in  certain 
circumstances,  the  Official  Guardian,  on  their  behalf,  approves  a 
proposed  sale;  and  a wider  power  is  given  to  a Judge  of  the  Supreme 
Court  of  Ontario,  who  may  “in  any  case”  “dispense  with  the  con- 
currence of  the  persons  beneficially  entitled  or  any  or  either  of 
them:”  sec.  21,  subsec.  2. 

The  Court  or  Judge  should  refrain  from  acting  so  as  to  compel  a sale 
against  the  wish  of  any  beneficiary  at  a price  which  a beneficiary 
deems  inadequate,  except  in  extreme  cases  where  the  objection  is 
shewn  to  be  capricious  or  obstructive. 

The  personal  representative  should  not  be  allowed,  by  taking  upon 
himself  to  make  a contract  without  the  consent  of  all  the  bene- 
ficiaries, to  prejudice  a dissenting  beneficiary. 

Appeal  by  the  administrator  of  the  estate  of  Jane  Logan,  de- 
ceased?  from  an  order  of  Fishee,  J.,  dated  the  11th  June,  1927, 
by  which  he  directed  that  certain  lands  which  were  the  property 
of  the  late  Jane  Logan  be  sold  by  public  auction,  and  that  the 
costs  of  the  application  before  him  be  paid  out  of  the  estate. 

The  following  statement  is  taken  from  the  judgment  of 
Middleton,  J.A. : — 

Jane  Logan,  the  owner  of  the  lands  in  question,  died  on  the 
17th  May,  1925,  and  on  the  3'0th  June,  1925,  the  present  appell- 
ant, Webb,  was  appointed  administrator  of  her  estate  by  the 
proper  Surrogate  Court. 

Jane  Logan  left  her  surviving  six  children,  the  eldest  of  whom 
is  the  wife  of  the  administrator.  Her  estate  consisted  of  person- 
alty, amounting  to  somewhat  less  than  $5,000,  and  two  lots  in 
the  village  of  Thorndale,  valued  on  the  application  for  admin- 
istration at  $1,500.  The  beneficiaries  are  all  of  age. 

The  administrator  undertook  to  sell  the  land  for  the  purpose 
of  dividing  the  proceeds  among  those  beneficially  entitled,  ex- 
ercising for  that  purpose  the  powers  conferred  upon  him  by  sec. 

21  of  the  Devolution  of  Estates  Act — it  not  being  necessary  to  sell 
the  lands  for  the  purpose  of  paying  debts.  The  lands  were  offered 
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App.  Div.  for  sale  at  public  auction,  and  $1,500  was  bid.  This  price  not 
1027.  being  deemed  adequate,  the  lands  were  withdrawn  from  sale,  and 

ReTogan  subse(lueiltl3b  on  the  l^th  April;  1927,  the  administrator  agreed 
with  John  W.  Brown,  the  purchaser,  to  sell  the  lands  to  him  for 
$1,800  cash.  This  sale  has  been  approved  by  all  the  beneficiaries 
except  Rossie  M.  Urquhart,  who  thinks  the  price  is  inadequate 
and  who  offers  to  give  $2,000  for  the  lands,  taking  her  chance 
of  realising  upon  them. 

Mrs.  Urquhart,  in  opposition  to  the  present  application,  states 
that  the  lands  cost  her  father  some  years  ago  $3  250,  and  that 
since  the  lands  were  purchased  her  father  erected  additions  to 
the  buildings  upon  the  lands  and  put  a furnace  in  the  house 
thereon.  She  reiterates  her  readiness  to  pay  at  least  $2,000  for 
the  property. 

The  administrator  has  complicated  the  situation  by  allowing 
the  purchaser  to  take  possession,  and  five  of  the  six  beneficiaries 
have  made  conveyances  to  the  purchaser. 

This  being  the  situation,  a motion  was  made  before  the  learned 
Judge  for  an  order  under  the  provisions  of  subsec.  2 of  sec.  21  of 
the  Devolution  of  Estates  Act,  dispensing  with  the  concurrence 
of  Rossie  M.  Urquhart  in  the  conveyance  of  the  lands  to  the  pur- 
chaser. 

Upon  hearing  this  motion,  Fisher,  J.,  was  not  satisfied  that 
the  best  price  had  been  obtained  by  the  administrator,  and 
directed  the  lands  to  be  sold  by  auction. 

The  administrator  now  appeals  to  this  Court,  seeking  to  obtain 
an  order  sanctioning  the  sale  that  he  has  made  and  overriding 
the  objection  of  Mrs.  Urquhart  thereto;  and  the  purchaser,  who 
was  not  a party  to  the  original  motion,  and  whose  rights  appear 
to  have  been  affected  by  the  order,  now  seeks  to  intervene  for  the 
purpose  of  upholding  the  sale  made  to  him. 

October  10.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

B.  A.  Ramsay,  for  the  appellant,  argued  that  under  sec.  21  of 
the  Devolution  of  Estates  Act  the  administrator  could  sell  the 
real  estate  of  the  testator  not  only  for  the  purpose  of  paying  debts 
but  also  for  the  purpose  of  distributing  the  estate  among  the 
persons  beneficially  entitled.  By  the  same  section,  where  any 
beneficiary  does  not  concur  in  the  sale,  a Judge  of  the  Supreme 
Court  is  given  power  to  dispense  with  such  concurrence  "in  any 
case.”  This  language  is  wide  enough  to  cover  the  present  case, 
and  the  learned  Judge  below  should  have  so  ordered. 
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G.  II.  Tenneni 9 for  the  purchaser,  and  C.  B.  McClurg,  for 
Rossie  M.  Urquhart,  were  not  called  upon. 

October  28.  The  judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A.  (after  setting  out  the  facts  as  above)  : — The  Devolution 
of  Estates  Act  originally  gave  an  executor  or  administrator  rights 
with  respect  to  the  real  property  of  the  decedent  somewhat 
analagous  to  the  rights  of  an  executor  or  administrator  with  re- 
spect to  personal  property,  but  by  no  means  identical  with  such 
rights.  The  Act  was  found  to  work  satisfactorily,  and  its  scope 
has  been  from  time  to  time  alternately  enlarged  and  contracted. 
Nothing  would  here  be  gained  by  reviewing  its  history  or  dis- 
cussing its  policy.  The  present  provisions,  so  far  as  the  matters 
now  under  discussion  are  concerned,  are  plain. 

By  sec.  3,  all  real  and  personal  property  upon  the  death  of  its 
owner  becomes  vested  in  his  personal  representative  as  trustee 
for  the  persons  beneficially  entitled,  subject  to  the  payment  of  his 
debts,  and  so  far  as  the  property  is  not  effectually  disposed  of  by 
will  it  shall  be  dealt  with  as  if  it  were  personalty  undisposed  of 
by  the  testator  or  intestate. 

By  sec.  20,  the  personal  representative  is  to  have  power  to  dis- 
pose of  and  deal  with  real  property  vested  in  him  by  virtue  of 
the  Act  as  if  the  same  were  personal  property  vested  in  him. 

By  sec.  21?  the  powers  of  sale  conferred  by  the  Act  may  be 
exercised  not  only  for  the  purpose  of  paying  the  debts,  but  also 
for  the  purpose  of  distributing  or  dividing  the  estate  among  the 
persons  beneficially  entitled  thereto. 

A sale  may  be  made  without  the  concurrence  of  the  persons 
beneficially  entitled,  where  it  is  for  the  purpose  of  paying  debts, 
but  where  the  sale  of  any  property  is  for  the  purpose  of  dis- 
tribution under  subsec.  2 it  is  not  to  be  valid  “as  respects  any 
person  beneficially  entitled  thereto  unless  he  concurs  therein; 
but  where  a lunatic  is  beneficially  entitled  or  where  there  are  other 
persons  beneficially  entitled  whose  consent  to  the  sale  is  not 
obtained  by  reason  of  their  place  of  residence  being  unknown  or 
where  in  the  opinion  of  the  Official  Guardian  it  would  be  incon- 
venient to  require  the  concurrence  of  such  persons,  he  may,  upon 
proof  satisfactory  to  him  that  such  sale  is  in  the  interest  and  to 
the  advantage  of  the  estate  of  such  deceased  person  and  the  per- 
sons beneficially  interested  therein,  approve  such  sale  on  behalf 
of  such  lunatic  and  non-concurring  persons  . . . 99 

An  additional  power  is  conferred  upon  a Judge  of  the  Supreme 
Court  by  the  concluding  words  of  this  subsection,  which  provide 
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that  “in  any  ease”  the  Judge  "may  dispense  with  the  concurrence 
of  the  persons  beneficially  entitled  or  any  or  either  of  them.” 

The  effect  of  this  statute,  as  I understand  it,  is  to  authorise 
the  Official  Guardian  to  consent  in  the  case  of  lunatics  and  in  the 
case  of  adult  beneficiaries  who  are  sui  juris , but  whose  consent 
cannot  be  obtained  by  reason  of  their  residence  being  unknown, 
or  in  cases  in  which  in  the  opinion  of  the  Official  Guardian  it 
would  be  inconvenient  to  require  concurrence.  This  is,  no 
doubt,  intended  to  apply  in  the  case  of  properties  of  small  value, 
where  there  are  many  beneficiaries  widely  scattered  who  have  no 
real  knowledge  of  the  value  of  the  property  to  be  sold. 

The  power  given  to  a Judge  is  much  wider.  He  may  dispense 
with  the  concurrence  of  the  beneficiaries  “in  any  case.”  So  far 
as  I know,  there  is  no  reported  decision  indicating  the  principles 
upon  which  the  Court  should  act  where  a beneficiary  in  good 
faith  refuses  to  consent  to  a sale  by  the  personal  representative. 
The  personal  representative  is  a mere  trustee  for  those  bene- 
ficially entitled;  there  is  no  obligation  upon  him  to  sell;  he  may 
sell  if  he  desires  at  any  time  within  three  years  from  the  death, 
if  he  is  able  to  comply  with  the  provisions  of  the  statute.  If  he 
does  not  sell  within  the  three  years,  then  the  property  becomes 
automatically  vested  in  those  beneficially  entitled,  and  under  sec. 
21  (4)  the  personal  representative  may  be  directed  to  convey  to 
those  beneficially  entitled  before  the  expiry  of  the  three  years. 
Those  beneficially  entitled  may,  when  the  property  is  vested  in 
them,  agree  to  sell,  and,  failing  agreement,  the  proper  remedy  is 
by  proceedings  looking  to  partition  or,  if  that  is  impracticable, 
sale  under  the  provisions  of  the  Partition  Act.  It  appears  to  me 
that  the  Court  should  refrain  from  acting  so  as  to  compel  a sale 
against  the  wish  of  any  beneficiary  at  a price  which  the  bene- 
ficiary deems  inadequate,  except  in  extreme  cases  where  the  objec- 
tion of  the  beneficiary  is  plainly  shewn  to  be  purely  capricious  or 
obstructive. 

I do  not  think  that  the  administrator,  by  taking  upon  himself 
to  make  a contract  without  the  concurrence  of  all  the  beneficiaries, 
can  prejudice  the  dissenting  beneficiary.  This  is  really  the  effect 
of  the  order  sought. 

The  appeal  as  launched  cannot  succeed ; but  we  have  power  and 
ought  to  make  the  order  which  the  learned  Judge  should  have 
made,  and  in  our  view  the  application  to  the  learned  Judge  should 
have  been  dismissed,  and  we  so  order,  directing  the  applicant  to 
pay  to  Rossie  M.  Urquhart  her  costs  of  this  appeal  and  in  the  Court 
below. 
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The  administrator  will  not  have  the  right  as  against  Rossie 
M.  Urquhart  to  deduct  any  of  these  costs  from  her  share  in  the 
estate.  Concerning  his  right  to  indemnity  from  the  other  bene- 
ficiaries we  now  say  nothing. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Village  of  Hagersville  v.  Hambleton. 

Assessment  and  Taxes — Assessment  for  Income — Confirmation  by  Court 
of  Revision — Action  by  Municipality  for  Taxes — Defence  of  Non- 
residence — Res  Judicata — Assessment  Act , R.S.O.  1914,  oh.  198, 
sec.  83. 

The  defendant  was  assessed  by  the  plaintiffs,  a village  corporation,  in 
respect  of  income,  and  the  assessment  was  confirmed  by  the  Court  of 
Revision  for  the  village.  No  further  appeal  was  taken.  The  plaintiffs 
sued  for  the  taxes  based  upon  that  assessment,  and  the  defendant 
pleaded  that  he  did  not  reside  in  the  village  and  was  not  assess- 
able:— 

Held,  that,  under  sec.  83  of  the  Assessment  Act,  that  defence  was 
res  judicata  by  the  decision  of  the  Court  of  Revision,  and  was  not 
open  to  the  defendant  in  this  action. 

The  original  of  sec.  83  is  contained  in  sec.  19  of  an  amending  Act 
passed  in  1910,  10  Edw.  VII.  ch.  88,  and  was  occasioned  by  the 
decision  of  the  Judicial  Committee  in  Toronto  Railway  Co.  v.  Toronto 
Corporation,  [1904]  A.C.  809. 

An  appeal  by  the  defendant  from  the  judgment  of  Hopkins, 
Co.  C.J.,  32  O.W.N.  247,  in  favour  of  the  plaintiffs,  the  Corpor- 
ation of  the  Village  of  Hagersville,  in  an  action  in  the  County 
Court  of  the  County  of  Haldimand  for  income  taxes. 

October  12.  The  appeal  was  heard  by  Latchford,  C.J.,  Rid- 
dell, Middleton,  Hasten,  and  Orde,  JJ.A. 

II.  II.  Dav'U,  for  the  appellant,  argued  that  there  was  no  evi- 
dence to  shew  that  he  was  a resident  of  Hagersville  in  1926,  and 
so  he  was  not  assessable:  City  of  Ottawa  v.  Keefer  (1923),  54 
O.L.R.  86;  City  of  Ottawa  v.  Nantel  (1921),  51  O.L.R.  269.  The 
appellant  was  not  precluded  from  coming  to  this  Court  by  sec. 
83  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  which  is  merely 
permissive  legislation.  The  jurisdiction  of  the  Court  of  Revision 
is  not  declared  to  be  exclusive:  Toronto  Kailway  Co.  v.  Toronto 
Corporation , [1904]  A.C.  809;  Board  v.  Board,  [1919]  A.C.  956. 

J.  D.  Bissett , for  the  plaintiffs,  respondents,  said,  as  to  the 
place  of  residence  of  the  appellant,  that  the  learned  County  Court 
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App.  Div.  J uclge  had  not  believed  the  appellant.  As  to  jurisdiction,  the 
1927  Court  of  Revision  had  determined  that  the  appellant  had  been 
Village  of  assessed,  and  therefore,  having  regard  to  the  provisions  of 

Hagers-  sec.  83,  the  matter  was  res  judicata : Canadian  Cottons  Ltd.  v. 
vji.le  Township  of  Cornwall  (1922),  23  O.W.N.  298;  Town  of  Madeod 
Hamrletox.  v.  Campbell  (1918),  5?  Can.  S.C.R.  517;  Foster  v.  Township  of 
St.  Joseph  (1917),  39  O.L.R.  114,  525. 

October  28.  Riddell,  J.A. : — An  appeal  by  the  defendant 
from  the  judgment  of  the  County  Court  of  the  County  of  Haldi- 
mand  in  an  action  for  income  taxes  levied  by  the  municipality,  the 
plaintiffs. 

The  defence  was  that  the  defendant  was  not  a resident  of 
Hagersville  and  therefore  was  not  properly  assessable  and  the 
assessment  was  a nullity. 

I may  say  at  once  that  if  the  liability  of  the  defendant  to  be 
assessed  depended  on  the  evidence  of  residence  given  at  the  trial, 
the  judgment  appealed  from  could  not  stand.  There  is  no  evi- 
dence of  such  residence;  and,  if  the  trial  Judge  disbelieved  the 
evidence  of  the  defendant’s  witnesses,  the  effect  would  be  simply 
that  he  should  discard  such  evidence,  not  that  he  could  draw  an 
inference  that  the  contrary  was  the  fact. 

But  the  case  turns,  not  on  such  evidence,  but  upon  the  fact 
that  the  liability  to  be  assessed  and  the  amount  of  the  assessment 
payable  had  been  determined  by  the  Court  of  Revision.  It  appears 
that  on  being  assessed  the  defendant  appealed  to  the  Court  of  Re- 
vision, and  his  appeal  being  dismissed,  he  did  not  appeal  to  the 
County  Court  Judge. 

This  was  regularly  pleaded  and  there  is  no  dispute  as  to  the 
facts. 

Under  these  circumstances  I do  not  think  it  necessary  to  re- 
view or  even  to  quote  the  decisions  or  the  previous  law — these  were 
ably  and  exhaustively  discussed  on  the  argument  of  the  appeal — 
I think  the  case  is  to  be  decided  on  elementary  principles. 

The  Legislature  of  the  Province  of  Ontario  has,  in  the  exer- 
cise of  its  undoubted  powers,  given  to  the  Court  of  Revision  “jur- 
isdiction to  determine  . . . the  amount  of  any  assessment 

. . . also  all  questions  as  to  whether  any  persons  . . . are 

. . . assessable  or  are  . . . legally  assessed  . . . 

The  Assessment  Act,  R.S.O.  1914,  eh.  195,  sec.  83. 

The  Court  of  Revision  has  determined  that  the  defendant  was 
assessable  and  was  lesrally  assessed — and  also  the  amount  of  the 
assessment.  In  my  view,  this  is  res  judicata  and  cannot  be 
questioned  by  the  Court. 
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It  is  admitted  tha£  jurisdiction  was  legally  and  effectively  App.  Div. 
vested  in  the  Court  of  Revision,  but  it  is  argued  that  because  the  1927. 
jurisdiction  was  not  declared  to  be  exclusive,  the  matter  might  be  VlLI^  0F 
examined  de  novo.  Hagers- 

VTLLE 

But  this  is  not  the  law — were  it  so,  the  judgment  of  tne  v. 
Supreme  Court,  a County  Court,  or  a Division  Court  on  a $100  Hamblcton 
note  would  not  be  res  judicata  if  it  were  attempted  to  sue  on  it  Ruldeil, 
in  another  of  them — a judgment  of  one  of  the  former  English 
Common  Law  Courts  or  of  either  our  former  Queen’s  Bench  or 
Common  Pleas  would  be  similarly  ineffective;  and  Deacon  v. 

Western  Railway  Co.  (1857),  6 U.C.C.P.  241,  would  contain  a lot 
of  idle  discussion. 

The  rule  has  always  been  laid  down  that  the  judgment  of  a 
court  of  competent  jurisdiction  is  effective:  e.g.,  Stephenson  v. 

Garnett,  [1898]  1 Q.B.  677;  Vooght  v.  Winch  (1819),  2 B.  & 

Aid.  662,  where  the  rule  is  laid  down  thus:  “The  judgment  of  a 
Court  of  concurrent  jurisdiction  directly  upon  the  point  is  as  a 
plea,  a bar,  or  as  evidence  conclusive  between  the  same  parties 
upon  the  same  matter  directly  in  question  in  another  court;” 
cited  in  Broom’s  Legal  Maxims,  9th  ed.,  p.  229. 

The  case  of  Toronto  Railway  Co.  v.  Toronto  Corporation , 

[1904]  A.C.  809,  which,  it  is  well  known,  occasioned  the  legisla- 
tion in  1910,  10  Edw.  VII.  ch.  88.  sec.  19,  the  original  of  sec.  83  of 
R.S  O.  1914,  ch.  195,  was  decided  on  the  express  ground  that  the 
Court  of  Revision  had  no  jurisdiction — there  was  no  suggestion 
that  the  decision  would  not  have  been  conclusive  if  there  had  ex- 
isted jurisdiction.  At  p.  815,  it  is  said: — 

“It  appears  to  their  Lordships  that  the  jurisdiction  of  the 
Court  of  Revision  and  of  the  Courts  exercising  the  statutory  jur- 
isdiction of  appeal  from  the  Court  of  Revision  is  confined  to  the 
question  whether  the  assessment  was  too  high  or  too  low,  and  those 
Courts  had  no  jurisdiction  to  determine  the  question  whether  the 
assessment  commissioner  had  exceeded  his  powers  in  assessing 
property  which  was  not  by  law  assessable.  In  other  words,  where 
the  assessment  was  ah  initio  a nullity  they  had  no  jurisdiction  to 
confirm  it  or  give  it  validity.  The  order  of  the  Court  of  Appeal 
of  June  28,  1902,  was  not,  therefore,  the  decision  of  a Court  having 
competent  jurisdiction  to  decide  the  question  in  issue  in  this 
action,  and  it  cannot  be  pleaded  as  an  estoppel.” 

We  should  give  full  effect  to  the  principle  laid  down  by  the 
Judicial  Committee  in  Board  v.  Board,  [1919]  A.C.  956,  at  pp. 

962,  963:— 
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“If  the  right  exists,  the  presumption  is  that  there  is  a Court 
which  can  enforce  it,  for  if  no  other  mode  of  enforcing  it  is  pre- 
scribed, that  alone  is  sufficient  to  give  jurisdiction  to  the  King’s 
Courts  of  justice.  In  order  to  oust  jurisdiction,  it  is  necessary, 
in  the  absence  of  a special  law  excluding  it  altogether,  to  plead 
that  jurisdiction  exists  in  some  other  Court.” 

Here  the  plea  has  been  properly  made,  the  jurisdiction  in  the 
“other  court,”  the  Court  of  Revision,  is  admitted,  and  the  matter 
must  be  held  concluded. 

I think  the  appeal  must  be  dismissed  with  costs — on  taxing 
the  costs,  no  doubt  the  attention  of  the  Taxing  Officer  will  be 
drawn  to  the  fact  that  witnesses  who  were  wholly  unnecessary  were 
called. 


Middleton,  J.A. : — I agree  that  this  appeal  fails. 

When  the  case  of  Toronto  Railway  Co.  v.  Toronto  Corporation, 
[1904]  A.C.  809,  was  decided,  the  jurisdiction  of  the  Court  of 
Revision  was  confined  to  the  question  whether  the  assessment  was 
too  high  or  too  low,  and  that  court  had  no  power  to  enter  into  the 
wide  question  of  the  right  to  assess  at  all.  The  courts  given  by 
statute  the  right  to  hear  an  appeal  from  the  Court  of  Revision  had 
no  greater  jurisdiction.  For  this  reason  the  question  of  the  right 
of  the  municipality  to  assess  at  all  could  always  be  raised  in  any 
court  in  which  the  validity  of  the  assessment  was  attacked.  This 
was  the  whole  basis  of  the  decision  in  that  case. 

To  remedy  this  the  section,  now  found  as  No.  83  in  the  Assess- 
ment Act,  was  passed  in  1910,  10  Edw.  VII.  ch.  88,  see.  1'9,  by 
which  it  was  declared  that  the  Court  of  Revision  and  the  statutory 
courts  of  review  have  jurisdiction  to  determine,  not  only  the 
amount  of  any  assessment,  but  also  all  questions  as  to  whether  any 
person  or  things  are  or  were  assessable  or  are  or  were  legally 
assessed  or  exempted  from  assessment. 

This  change  of  the  law  has  made  the  decision  of  the  Court  of 
Revision,  as  varied  upon  any  appeal  under  the  statute,  final  and 
conclusive,  and  gives  to  the  assessment  roll,  as  finally  revised,  a 
binding  and  conclusive  effect  as  to  all  matters  that  were  or  might 
have  been  raised  upon  an  appeal  to  the  Court  of  Revision  (see 
sec.  70  of  R.S.O.  1914,  ch.  195). 

The  Supreme  Court  of  Canada  had  held  that  this  does  not  pre- 
vent the  discussion  of  the  question  as  to  the  power  of  the  Legis- 
lature to  impose  the  tax  in  question:  McLeod  v.  City  of  Windsor, 
[1923]  S.C.R.  690;  see  per  I)uff,  J.,  at  p.  703;  but  as  to  all  other 
matters  the  assessment  roll  as  revised  is  conclusive.  See  North 
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West  Lumber  Co.  v.  Municipal  District  of  Lockerbie , [19'26]  S. 
-O.R.  155. 

There  are  two  cases,  City  of  Ottawa  v.  Nantel,  51  O.L.R.  269, 
and  City  of  Ottawa  v.  Keefer , 54  O.L.R,  86,  in  which  this  matter 
might  have  been  considered,  but  the  attention  of  the  Court  was 
not  directed  to  the  amendment  in  the  statute.  In  one  the  decision 
of  1904  was  cited  as  indicating  the  existing  law. 

Having  no  jurisdiction  to  discuss  the  merits,  I prefer  to  say 
nothing  concerning  them. 

Orde,  J.A.,  agreed  with  Middleton,  J.A. 

Hasten,  J.A. : — This  appeal  falls  to  be  decided  on  the  sixth 
ground  set  up  in  the  notice  of  appeal,  which  reads  as  follows : — 

“6.  The  learned  Judge  erred  in  construing  section  83  of  the 
Assessment  Act,  R.S.O.  1914,  ch.  195,  as  precluding  the  defend- 
ant from  setting  up  the  absence  of  residence  on  his  part  in  the 
village  of  Hagersville  in  the  year  1926,  as  a defence  to  the  plain- 
tiff’s claim  for  income  tax  for  that  year.” 

Section  83  of  the  Assessment  Act,  referred  to  above,  reads  as 
follows : — 

“It  is  hereby  declared  that  the  Court  of  Revision,  the  County 
Judge,  the  Ontario  Railway  and  Municipal  Board,  and  every 
Court  to  which  and  every  Judge  to  whom  an  appeal  lies  under  this 
Act  have  jurisdiction  to  determine  not  only  the  amount  of  any 
assessment,  but  also  all  questions  as  to  whether  any  persons  or 
things  are  or  were  assessable  or  are  or  were  legally  assessed  or  ex- 
empted from  assessment.” 

On  the  plain  word§  of  the  above  section,  the  Court  of  Revision 
had  the  same  jurisdiction  to  determine  whether  the  defendant  was 
assessable  at  all  as  it  had  to  determine  the  amount  of  his  assess- 
ment. 

The  defendant  appealed  his  assessment  to  the  Court  of  Re- 
vision, which  confirmed  the  assessment.  He  did  not  appeal  further, 
and  I am  of  opinion  that  the  decision  of  the  Court  of  Revision  is 
final  and  cannot  be  questioned  in  this  action — either  on  the  ground 
that  the  defendant  was  not  resident  in  Hagersville  in  1926,  or  on 
any  other  ground,  except  fraud. 

In  Canadian  Land  and  Emigration  Co.  v.  Municipality  of 
Dysart  (1885),  9 O.L.R.  495,  12  A.R.  80,  the  action  was  brought 
by  the  party  assessed,  to  restrain  the  municipality  from  acting  on 
an  assessment  which  had  been  appealed  to  and  confirmed  by  a 
Court  of  Revision.  No  further  appeal  had  been  taken.  The  action 
was  dismissed  by  Ferguson,  J.  His  judgment  was  confirmed  first 


App.  Div. 

1 927. 

Village  of 
Hagers- 
ville 
v. 

Uambleton. 

Middleton, 

J.A. 


332 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1927. 

Village  of 
I-Iagers- 

VILLE 

V. 

Hambleton. 
Masten,  J.A. 


[VOL. 

by  a Divisional  Court  of  the  High  Court  and  afterwards  by  the 
Court  of  Appeal.  In  his  judgment,  at  p.  84  of  12  A.R.,  Hagarty, 
C.J.O.,  discusses  the  principle  of  the  rule  which  the  statute  lays 
down,  as  follows  : — 

“I  think  the  design  of  the  Legislature  was  to  work  out  the 
whole  system  of  assessment  by  the  machinery  provided.  First,  the 
action  of  the  assessor;  secondly,  the  appeal  to  the  Court  of  Re- 
vision; thirdly,  the  final  appeal  to  the  County  Judge  or  Stipen- 
diary Magistrate. 

‘'The  law  declares  (sec.  65)  that  the  decision  and  judgment  of 
the  Judge  shall  be  final  and  conclusive  in  every  case  adjudicated. 

“I  can  see  nothing  in  any  of  the  matters  urged  by  the  appell- 
ants to  excuse  their  availing  themselves  of  this  statutable  appeal. 
The  intervention  of  an  official  like  the  County  Judge,  would  be 
the  natural  corrective  of  any  of  the  alleged  irregular  or  preju- 
diced proceedings  of  a Court  of  Revision  composed  of  the  muni- 
cipal councillors,  and  such  a functionary  might  he  well  assumed 
to  be  superior  to  all  local  prejudices  or  improper  bias. 

“The  intervention  of  the  Courts  in  the  manner  sought  for  by 
this  appeal  would  be  disastrous  to  the  due  working  of  the  muni- 
cipal system.  If  the  Court  of  Revision  is  to  be  in  effect  pro- 
hibited from  enforcing  the  assessment,  what  is  to  be  done  ??> 

The  principle  of  this  decision  is  that  the  legislation  in  ques- 
tion forms  a code  and  establishes  a tribunal  whose  determination 
is  final  in  respect  of  all  matters  within  its  jurisdiction. 

The  next  step  was  the  decision  by  the  Privy  Council  in  the 
case  of  Toronto  Railway  Co.  v.  Toronto  Corporation , [4904]  A.C. 
809,  which  determined  that  under  the  language  of  the  Act  as  it 
then  stood  the  jurisdiction  of  the  Court  of  Revision  was  confined 
to  the  question  whether  the  assessment  was  too  high  or  too  low, 
and  that  no  jurisdiction  was  conferred  upon  the  tribunals  men- 
tioned in  the  Act  to  adjudicate  upon  the  question  as  to  whether 
the  property  was  assessable  at  all.  Thereupon  the  Legislature 
passed  an  amendment  to  the  Assessment  Act,  and  sec.  83  appears 
in  its  present  form  as  quoted  above,  conferring  upon  the  tribunals 
mentioned  jurisdiction  to  determine  finally  and  exclusively  whether 
the  property  was  assessable. 

In  1918,  in  the  case  of  Town  of  Macleod  v.  Campbell,  57  Can. 
S.C.R.  517,  the  Dysart  case  was  referred  to  and  the  views  which  I 
have  quoted  above  were  confirmed.  The  Macleod  case  was  an 
appeal  from  Alberta,  where  there  obtains  a statutory  provision 
similar  to  that  contained  in  the  Ontario  Assessment  Act.  The 
appellant  sued  for  taxes,  and  its  action  was  dismissed  in  the  Al- 
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berta  courts  on  the  ground  that  the  assessment  was  obviously  ex 
cessive  and  illegal.  The  ground  of  appeal  to  the  Supreme  Court 
of  Canada  was  that,  no  appeal  having  been  taken  prior  to  the  con- 
firmation of  the  assessment  by  the  municipal  council,  the  respond- 
ent had  no  status  to  resist  payment  of  the  taxes.  The  appeal  was 
allowsd  and  the  municipality  recovered  judgment  for  the  taxes. 

Anglin,  J.  (as  he  then  was),  at  p.  522,  opens  his  judgment 
with  these  words : — 

“The  purport  and  intent  of  section  285  of  “The  Town  Act,” 
having  regard  to  the  provisions  by  which  it  is  preceded,  is  to  make 
the  assessment  roll  valid  and  binding  in  respect  of  all  matters 
within  the  cognisance  of  the  Court  of  Revision  ...  In  regard 
to  these  questions  its  jurisdiction  is  exclusive.” 

Idington,  J.  (p.  520),  quotes  with  approbation  the  judgment 
of  Hagarty,  C.J.O.,  in  the  By  sari  case. 

In  North  West  Lumber  Co.  v.  Municipal  District  of  Lockerbie , 
[1926]  S.C.R.  155,  the  municipality  sued  for  taxes,  and  the  de- 
fendant defended  on  the  ground  that  the  assessment  was  a nullity. 
The  defence  failed.  Mignault,  J.,  in  delivering  the  judgment  of 
the  majority  of  the  Court,  at  p.  160,  thus  summarises  the  law:— 

“There  is  no  doubt  that  where  the  assessor  in  making  an 
assessment  acts  without  jurisdiction,  e.g.,  by  assessing  against  a 
ratepayer  property  not  subject  to  assessment,  the  failure  to  appeal 
to  the  Court  of  Revision  or  to  the  District  Court  Judge  does  not 
preclude  the  ratepayer  from  setting  up  the  nullity  of  the  assess- 
ment in  answer  to  a demand  for  taxes  levied  on  the  basis  of  such 
an  assessment,  unless,  perhaps,  where  jurisdiction  is  conferred  on 
the  court  or  judge  to  deal  with  such  matters,  as1  would  appear  to 
be  the  case  under  sec.  83  of  the  Ontario  Assessment  Act.  I may 
merely  refer  here  to  the  latest  decisions  bearing  on  this  ques- 
tion: Toronto  Railway  Co.  v.  Toronto  Corporation,  [1904]  A.C. 
809 ; Donohue  Brothers  Regd.  v.  Corporation  of  the  Parish  of  St. 
Etienne  de  la  Malbaie , [1924]  S.C.R.  511. 

“On  the  other  hand,  it  is  settled  that  the  Legislature  of  a 
Province  may  authorise  the  assessment  of  the  interest  of  an  in- 
dividual in  property  belonging  to  the  Dominion  of  Canada,  and 
that  such  assessment  is  not  obnoxious  to  sec.  125  of  the  British 
North  America  Act.  Smith  v.  Council  of  the  Rural  Municipality 
of  Vermillion  Hills,  [1916]  2 A.C.  569;  City  of  Montreal  v.  At- 
torney-General for  Canada,  [1923]  A.C.  136. 

“Finally,  if  the  complaint  of  the  ratepayer,  who  has  an  in- 
terest in  the  assessed  property,  is  that  he  has  been  assessed  too 
high,  in  other  words,  if  he  objects  to  the  excessive  valuation  of  a 
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subject-matter  of  assessment  which  is  within  the  jurisdiction  of 
the  assessing  authority,  and  an  appeal  is  afforded  him  by  the 
assessing  statute,  he  cannot  be  heard  to  attack  the  assessment  in 
answer  to  an  action  claiming  the  tax,  if  he  has  not  availed  him- 
self of  this  right  of  appeal,  or  if,  having  asserted  an  appeal,  the 
decision  has  sustained  the  assessment.  Toivn  of  Macleod  v.  Camp - 
bell  (1918),  57  ‘Can.  S.C.R.  517 ; Shannon  Realties  Ltd . v.  Ville  de 
St.  Michel , [1924]  A.C.  185.” 

The  principle  which  these  cases  establish  is,  that,  as  the  On- 
tario Legislature  has  provided  a complete'  set  of  tribunals  to  fix 
assessments  and  has  invested  such  tribunals  (including  the  Court 
of  Revision)  with  jurisdiction,  not  merely  to  determine  the  amount 
of  the  assessment,  but  also  “whether  any  persons  or  things  are  or 
were  assessable  or  are  or  were  legally  assessed  or  exempted  from 
assessment” — and  as  it  has  also  made  the  conclusion  of  such 
tribunal  final  (see  Assessment  Act,  secsi.  70  and  79) — the  assess- 
ment roll  when  completed  is  valid  and  binding  in  respect  of  all 
matters  within  the  cognizance  of  such  tribunals.  Whether  the  de- 
fendant was  or  wTas  not  assessable  in  1926  as  a resident  of  Hagers- 
ville  was  a question  within  the  cognizance  of  the  Court  of  Re- 
vision, which  had  exclusive  jurisdiction  to  determine  the  question. 

The  appeal  should  be  dismissed. 

Latchford,  C.  J. : — In  my  opinion,  sec.  83  of  the  Assessment 
Act  renders  the  decision  of  the  County  Court  Judge  unappealable. 
Costs  follow  the  event. 

Appeal  dismissed. 


[IN  CHAMBERS.] 


Leslie  v.  Canadian  Credit  Corporation  Ltd. 

Appeal — Supreme  Court  of  Canada — Approval  of  Security  after  Time 
Expired — “ Special  Circumstances ” — Mistake  as  to  Date  of  Judg- 
ment Appealed  from — Solicitor's  Slip — Bond  Fide  Intention  to 
Appeal — Respondents  not  Affected  l>y  Delay — Supreme  Court  Act, 
secs.  69,  11,  15 — Appeal  in  Matter  of  Procedure — Jurisdiction. 

The  plaintiff,  having  a bond  fide  intention  to  appeal  to  the  Supreme 
Court  of  Canada  from  a judgment  of  the  Appellate  Division  of  the 
Supreme  Court  of  Ontario,  pronounced  on  the  9th  June,  1927,  never- 
theless failed  to  give  security  and  apply  for  the  allowance  of  his 
appeal  within  60  days  from  the  9th  June  Upon  his  application 
made  after  the  expiry  of  the  60  days: — 

Held,  that  the  power  given  by  sec.  71  of  the  Supreme  Court  Act, 
R.S.C.  1906,  ch.  139,  to  allow  the  appeal  “under  special  circumstances,” 


LXI.] 


ONTARIO  LAW  REPORTS. 


335 


although  not  brought  within  the  time  prescribed,  authorises  the 
making  of  an  order  allowing  the  security  after  the  time  has  expired. 

And  held,  that  the  mistake  of  the  plaintiff’s  solicitor  in  supposing 
that  the  judgment  was  pronounced  on  the  18th  June  was  a sufficient 
special  circumstance  to  justify  the  making  of  the  order  asked  for, 
having  regard  to  the  facts  that  the  appeal  had  been  taken  in  good 
faith,  that  there  had  been  an  intention  to  appeal  formed  well  within 
the  60-day  period,  and  that  the  defendants  suffered  nothing  by  the 
delay. 

In  re  Helsby  (1894),  63  L.J.Q.B.  265,  considered  and  distinguished. 

Hamilton  Steamboat  Co.  v.  Mackay  (1907),  15  O.L.R.  184,  followed. 

Although  the  question  in  the  proposed  appeal  might  be  considered  to 
be  one  of  procedure  merely,  an  important  and  vital  principle  affect- 
ing the  rights  of  litigants  was  involved;  and  the  Supreme  Court  of 
Canada  has  jurisdiction  to  entertain  an  appeal  in  such  a case — a 
jurisdiction  which  it  exercised  in  Lambe  v.  Armstrong  (1897),  27 
Can.  S.C.R.  309,  and  other  cases. 
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Motion  by  the  plaintiff  for  an  order  allowing  his  appeal  to 
the  Supreme  Court  of  Canada  from  the  judgment  of  the  Appellate 
Division,  noted  in  32  O.W.N.  335. 

October  26.  The  motion  was  heard  by  OrdE,  J.A.,  in  Chambers. 

John  Jennings* , K.C.,  for  the  plaintiff. 

H.  II.  Davis,  for  the  defendants. 

October  31.  Orde,  J.A. : — The  plaintiff  moves  under  the  pro- 
visions of  secs.  75  and  71  of  the  Supreme  Court  Act;  R.S.C.  1906, 
ch.  139,  for  an  order  allowing  his  appeal  (that  is,  approving  of  the 
security  upon  his  appeal)  to  the  Supreme  Court  of  Canada  from 
the  judgment  of  the  Appellate  Division  of  the  9th  June  last.  The 
application  is  late,  the  60  days  from  the  pronouncing  of  the  judg- 
ment appealed  from  (July  and  August  being  excluded  under  sec. 
69)  having  expired  on  the  9th  October,  1927. 

Power  is  given  by  sec.  71  to  allow  the  appeal  “under  special 
circumstances,”  although  not  brought  within  the  time  prescribed, 
and  this  has  been  held  in  several  cases  to  authorise  the  making  of 
the  order  after  the  time  has  expired. 

What  I have  to  determine  is,  whether  or  not  there  are  special 
circumstances  here  justifying  the  order  asked  for. 

The  motion  is  supported  by  an  affidavit  to  the  effect  that  Mr. 
Jennings,  who  is  acting  as  solicitor  and  counsel  for  the  plaintiff, 
in  some  way  had  the  impression  that  the  judgment  of  the  Appell- 
ate Division  had  been  pronounced  on  the  18th  June  last,  and  that 
the  plaintiff  had  until  the  18th  October  to  launch  his  appeal.  Act- 
ing on  this  belief,  he  procured  the  bond  of  a guarantee  company, 
as  security  for  the  costs  of  the  appeal,  to  be  executed  on  the  15th 
Oclober,  and  then,  when  about  to  move  for  the  approval  of  the  se- 
curity, he  discovered  for  the  first  time  his  mistake  as  to  the  date 
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of  the  judgment.  The  affidavit  also  verifies  the  fact  that  the  plain- 
tiff throughout  intended  to  appeal  to  the  Supreme  Court  of 
Canada. 

There  can  be  no  doubt  that  it  was  the  intention  of  the  plain- 
tiff to  appeal  and  that  the  failure  to  apply  within  the  prescribed 
time  is  due  to  no  fault  of  his,  but  to  a slip  on  the  part  of  his  so- 
licitor. And  it  is  significant  that  the  bond  submitted  erroneously 
recites  the  date  of  the  judgment  as  the  18th  June  instead  of  the 
■9th. 

Upon  discovering  the  mistake,  the  plaintiff’s  solicitors  wrote 
the  defendants’  solicitors  asking  them  to  consent  to  the  making 
of  the  necessary  order  notwithstanding  the  lapse  of  time,  but  con- 
sent was  refused,  and  the  plaintiff  thereupon  launched  this  motion. 

The  motion  is  opposed  upon  the  ground  that  the  mistake  or 
slip  of  a solicitor  in  allowing  the  time  to  expire  does  not  constitute 
such  a special  circumstance  as  to  bring  the  case  within  the  pro- 
visions of  the  section. 

In  support  of  his  contention  counsel  for  the  defendants  refers 
to  In  re  Helsby  (1894),  63  L.J.Q.B.  265;  City  of  Montreal  v. 
Montreal  Light  Heat  and  Power  Consolidated  (1926),  Q.R.  41 
K.B.  406;  Smith  v.  Hunt  (1902),  5 O.L.R.  97;  and  Mitchell  v. 
Kay  (1922),  21  O.W.N.  398. 

Reliance  is  placed  upon  the  opinions  of  the  three  Judges  in 
the  Helsby  case,  as  epitomised  in  the  words  of  Davey,  L.J.,  at  p. 
267,  that  “it  has  never  been  held  that  the  mistake  of  a solicitor  is 
a special  circumstance  on  which  the  Court  will  extend  the  time  for 
appealing.”  That  opinion  is  rather  sweeping,  and,  if  it  were 
binding  upon  me,  I should  examine  it  carefully  before  interpreting 
it  as  meaning  that  in  no  case  where  a solicitor  had  made  a mis- 
take could  the  Court  relieve  the  client.  When  the  case  itself  is 
examined,  it  will  be  seen  that  the  mistake  was  not  a mistake  as 
to  the  date  when  the  judgment  was  pronounced,  as  in  this  case,  but 
was  rather  a mistake  as  to  whether  time  ran  from  the  date  when 
the  order  was  pronounced,  or  from  the  date  of  its  subsequent  entry, 
so  that  to  some  extent  (quite  apart  from  the  misleading  state- 
ment of  the  clerk  in  the  registrar’s  office)  the  mistake  was  in  the 
interpretation  of  the  rule  and  not  as  to  an  existing  state  of  facts. 

I do  not  think  that  case  applies  here  at  all. 

In  the  Quebec  case  it  appeared  that  the  decision  to  appeal,  was 
not  in  fact  made  until  after  the  timp  had  ehapsed,  but  it  was  urged 
that  the  alleged  delay  in  getting  copies  of  the  notes  of  a dissenting 
Judge  and  the  absence  of  the  appellant’s  counsel  at  the  sittings  of 
a court  in  another  judicial  district  constituted  sufficient  excuse  for 
the  delay.  The  Judge  there  quite  properly,  I think,  refused  leave. 
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In  the  two  Ontario  cases,  the  appellant  failed  to  shew  a bond 
fide  intention  to  appeal  while  the  right  to  appeal  existed  and  a 
suspension  of  the  application  to  approve  the  security  by  reason  of 
some  special  circumstance.  Reference  is  also  made  to  the  further 
cases  cited  in  Cameron’s  Supreme  Court  Practice,  3rd  ed.,  p.  329 
et  seq.  It  is  clear  from  them,  as  the  learned  Registrar  of  the 
Supreme  'Court  says,  at  p.  33 1,  that  “no  uniform  rule  can  be  de- 
duced from  the.  cases,”  and  he  adds,  “If  any  rule  can  be  laid  down 
it  seems  to  be  that  to  do  justice  in  the  particular  case  is  above  all 
othor  considerations.” 

Our  courts  have  never  been  quite  as  strict  as  those  in  England 
in  holding  a client  to  his  solicitor’s  mistake,  where  there  is  good 
faith  and  the  opposing  party  cannot  be  prejudiced  by  granting 
the  client  relief.  And  the  case  cited  by  counsel  for  the  appellant 
here,  Hamilton  Steamboat  Co.  v.  Madcap'  (1907),  15  O.L.R.  184, 
a decision  of  the  full  Court  of  Appeal,  not  only  exemplifies  this 
practice  but  is  a complete  answer  to  the  principle  expressed  in  the 
Helsby  case,  because  in  the  Hamilton  case  the  mistake  was  in 
assuming  that  leave  to  appeal  was  necessary,  and  the  delay  was 
occasioned  by  the  fact  that,  as  no  court  was  sitting  in  vacation,  the 
appellant’s  solicitor  thought  it  necessary  to  wait  until  the  first  sit- 
ting in  autumn.  Notwithstanding  the  delay  and  the  character 
of  the  mistake  and  having  regard  to  the  fact  that  nothing  had 
been  lost  by  the  delay,  the  security  was  allowed. 

In  the  present  case  there  were  circumstances  connected  with 
the  pronouncement  of  the  judgment  of  the  Appellate  Division 
which  may  well  have  caused  some  confusion  in  the  mind  of  counsel 
for  the  plaintiff.  His  appeal  from  the  judgment  at  the  trial  was 
dismissed  (with  a slight  variation  of  the  judgment)  on  the  9th 
June,  but  I expressed  my  dissent  from  that  disposition  of  the 
appeal  and  stated  that  I intended  to  give  my  reasons  therefor  in 
writing.  My  written  reasons  were  not  prepared  and  delivered  to 
the  registrar  until  some  days  later,  and  the  plaintiff’s  solicitors 
may  well  have  thought  that  there  had  been  no  effective  pronounce- 
ment of  the  judgment  until  then. 

The  appeal  here  is  taken  in  good  faith,  there  having  been  an 
intention  to  appeal  formed  well  within  the  60-day  period,  and  I 
do  not  think  that  the  unfortunate  slip  of  his  solicitor  should  be 
allowed  to  prejudice  the  plaintiff,  if  no  injustice  is  done  to  the 
respondent  by  allowing  the  appeal  to  proceed. 

The  respondents  are  in  no  way  affected  so  far  as  the  hearing  of 
the  appeal  is  concerned.  It  is  true,  the  appellant  might,  by  launch- 
ing his  appeal  at  once,  have  been  ready  for  the  October  sittings, 
but  he  was  under  no  obligation  to  do  so,  and  the  respondents  could 
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not  have  forced  the  appeal  on  before  the  next  February  session  of 
the  Supreme  Court.  And,  as  the  appellant  is  seeking  to  recover 
a money  demand^  the  respondents  have  so  far  suffered  nothing  and 
can  suffer  nothing  by  any  delay. 

It  was  suggested  that  the  question  involved  in  the  proposed 
appeal  is  one  of  procedure  merely.  In  a sense  this  is  true ; but,  as 
I endeavoured  to  point  out  in  my  dissenting  judgment,  the  terms 
of  a judgment  which  limits  the  reference  but  without  any  trial 
of  the  issues  involved,  may  very  seriously  prejudice  and  embarrass 
the  parties,  and  particularly  the  plaintiff,  both  during  the  refer- 
ence and  upon  any  appeal  from  the  Master.  If  I thought  the 
question  involved  was  one  of  mere  procedure,  where  any  error 
might  be  corrected  later,  I should  feel  constrained  to  refuse  this 
application.  But  an  important  and  vital  principle  affecting  the 
rights  of  litigants  is  involved^  which  the  appellant  is  entitled,  in 
my  judgment,  to  have  determined  by  the  highest  tribunal  in 
Canada  if  he  desires. 

While  the  Supreme  Court  of  Canada  will  not  ordinarily  en- 
tertain an  appeal  involving  questions  of  practice  and  procedure, 
its  jurisdiction  to  do  so  is  clear,  and  it  has  on  occasions  exercised 
it  where  substantial  rights  were  involved  or  grave  injustice  had 
resulted  from  the  judgment  below:  see,  for  example,  Lambe  v. 
Armstrong  (1897),  27  Can.  S.C.R.  309;  Eastern  Townships  Bank 
v.  Swan  (1898),  29  Can.  S.C.R.  193;  Price  v.  Fraser  (1901),  31 
Can.  S.C.R.  505. 

I think,  therefore,  that  the  motion  should  be  granted  and  the 
bond  submitted  by  the  appellant  as  security  for  the  respondents’ 
costs  of  the  appeal  to  the  Supreme  'Court  of  Canada  be  approved: 
The  recital  in  the  bond  should  be  duly  and  effectively  corrected 
as  to  the  date  of  the  judgment  appealed  from  before  the  order  is 
taken  out ; and,  if  this  necessitates  the  re-execution  and  re-dating 
of  the  bond,  my  order  must  bear  a date  subsequent  thereto. 

The  costs  of  this  motion  will  be  costs  in  the  appeal. 


[MAGEE,  J.A.] 

Re  Appleton  and  Ross. 

Mortgage — Application  for  Leave  to  Pay  Mortgage-money  into  Court 
— Mortgages  Act,  sec.  11 — Forum — Court  or  Chambers. 

An  order  was  made  under  sec.  11  of  the  Mortgages  Act,  R.S.O.  1914. 
ch.  112,  as  amended  in  1926  by  16  Geo.  V.  ch.  21,  sec.  30,  allowing 
a mortgagor  to  pay  into  court  the  amount  which  she  stated  to  he 
due  upon  the  mortgage,  the  assignee  of  the  mortgage  having  died 
and  no  letters  of  administration  to  her  estate  and  no  probate  of 
any  will  having  been  issued  or  applied  for  in  Ontario. 

Since  the  amendment  of  1926.  the  application  for  such  an  order  is  to 
be  made  in  Court  not  in  Chambers. 
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Section  28  (&)  of  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  as  added 
by  15  Geo.  V.  ch.  5,  sec.  2,  and  Rules  205  and  207,  considered. 

Application  by  Margaret  Appleton,  under  the  Mortgages  Act, 
R.S.O.  1914,  ch.  112,  sec.  11,  as  amended  in  1'9'26  by  16  Geo.  Y. 
ch.  21,  sec.  30,  for  leave  to  pay  into  court  the  principal  and  in- 
terest due  upon  a mortgage  made  by  her. 


19*27. 


Re 

Appleton 
and  Ross. 


October  28.  The  application  was  made  in  'Chambers,  but  was 
adjourned  into  Courts  and  heard  in  the  Weekly  Court,  Toronto. 
D.  L.  Constable , for  the  applicant. 


November  4.  Magee,  J.A. : — The  applicant  mortgaged  her 
property,  and  wishes  to  pay  the  mortgage  off,  but  does  not  know 
whom  to  pay.  The  mortgage  was  assigned  to  Alice  M.  Ross,  then 
of  Toronto,  by  registered  assignment.  Mrs.  Ross  died  in  August, 
1924,  in  Toronto.  She  had  previously  visited  Florida  with  her 
husband,  who  is  said  to  be  still  there.  No  letters  of  administra- 
tion to  her  estate  and  no  probate  of  any  will  have  been  issued  or 
applied  for  in  Ontario.  Besides  her  husband,  she  left  her  father, 
mother,  and  four  sisters  surviving  her.  The  father  has  since  died. 

The  order  may  go  for  payment  into  court  of  the  amount  the 
mortgagor  states  to  be  due  and  the  payment  will  be  on  account  or 
in  full  of  the  mortgage-debt  as  the  case  may  be.  Notice  of  the  pay- 
ment should  be  served  on  one  of" Mrs.  Ross’s  sisters  and  on  one  of 
the  executors  of  the  will  of  the  father  and  mailed  by  registered 

post  to  the  husband  and  to  the  sisters  not  resident  in  Toronto. 

After  two  months,  the  mortgagor  may  make  application  for  a dis- 
charge of  the  mortgage  or  such  order  as  may  then  be  considered 
proper. 

The  application  was  made  to  me  in  Chambers  and  was  ad- 
journed into  Court.  The  first  enactment  on  the  subject,  the 

Ontario  statute  of  1915,  5 Geo.  Y.  ch.  21  amending  sec.  11  of 

the  Mortgages  Act  by  adding  subsecs.  2,  3,  4,  5.  and  6.  directed 
(subsec.  4)  that  such  an  application  should  be  made  in  -Chambers 
on  originating  notice.  The  Act  of  1926,  16  Geo.  Y.  ch.  21,  sec.  30, 
repealed  that  enactment,  and,  while  authorising  the  Court  to  per- 
mit payment  in,  omits  the  provision  for  application  in  Chambers. 

The  Interpretation  Act,  1925,  15  Geo.  Y.  ch.  5,  sec.  2,  added  a 
new  section  (28 b)  to  the  Interpretation  Act,  R.S.O.  1914,  ch.  1, 
whereby  application  to  the  Court  or  a Judge  mav  be  made  bv 
originating  notice  in  the  manner  prescribed  by  Rules  of  Court. 
Bv  Rule  205,  power  conferred  upon  the  Court  mav,  when  so  pro- 
vided by  the  Rules,  he. exercised  bv  a Judge  in  Chambers.  Rule 
207  specifies  applications  of  various  kinds  which  can  be  made  in 
Chambers,  including  originating  motions  in  four  specified  cases, 
but  it  does  not  cover  an  application  such  as  this.  Whde  Rule  207 
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may  not  be  exhaustive,  no  other  Rule  as  to  'Chambers  would  seem 
to  apply,  and  therefore  the  matter  was,  under  Rule  223,  adjourned 
into  Court. 


[APPELLATE  DIVISION.] 

Mellen  v.  Dobenko. 

husband  and  Wife — Action  for  Criminal  Conversation — Proof  of  Mar- 
riage— Further  Evidence  Adduced  upon  Appeal. 

The  judgment  of  Grant,  J.,  60  O.L.R.  555,  was  affirmed,  upon  evidence 
being  adduced  by  leave  of  the  Court  to  prove  that  M.,  who  performed 
the  marriage  ceremony  in  a foreign  State,  was  a Justice  of  the 
Peace  for  that  State  and  had  power  to  celebrate  a marriage. 

An  appeal  by  the  defendant  from  the  judgment  of  Grant,  J., 
60  O.L.R.  555. 

October  10.  The  appeal  was  heard  by  Latchford,  C.J.,  Rid- 
dell, Middleton,  Masten,  and  Orde,  JJ.A. 

Peter  White , K.C.,  for  the  appellant,  argued  that  strict  proof 
of  the  marriage  of  the  plaintiff  with  Alexandria  Mellen  was 
necessary,  but  had  not  been  adduced  on  behalf  of  the  plaintiff  at 
the  trial:  Better  v.  Better,  [1907]  P.  333;  Abbott  v.  Abbott  and 
Godoy  (1860)  , '29  L.J.  P.M.  & A.  57;  Lyell  v.  Kennedy  (1889),  14 
App.  Cas.  437;  Caiherwood  v.  Caslon  (1844),  13  M.  & W.  261; 
Z drethal  v.  Shatney  (1912)?  7 D.L.R.  554;  Rex  v.  Naowm  (1911), 
24  O.L.R.  306.  The  learned  trial  Judge  erred  in  admitting  as 
evidence  a document  which  purported  to  be  a marriage  certificate, 
but  was  not  sufficient  or  proper  evidence  to  prove  the  marriage. 
The  damages  found  by  the  jury  were  excessive;  and  the  learned 
Judge  should  have  instructed  the  jury  that  if  a verdict  were  found 
for  the  plaintiff  the  damages  should  be  nominal,  or  at  all  events 
much  less  than  $1  500. 

W.  D.  M.  Shorey,  for  the  plaintiff,  respondent,  was  not  called 
upon. 

The  Court  gave  leave  to  the  respondent,  if  he  so  desired,  to 
submit  evidence  by  affidavit  shewing  that  one  Marschner,  who  per- 
formed the  marriage  ceremony  in  the  State  of  Michigan,  was  a 
Justice  of  the  Peace  for  that  State  at  the  date  of  the  alleged  mar- 
riage, and  had  power  to  perform  the  marriage  ceremony. 

November  8.  Evidence  having  been  submitted  by  the  respond- 
ent to  the  effect  indicated,  the  case  came  on  for  hearing  again  be- 
fore the  same  Court,  the  same  counsel  appearing. 


The  Court  dismissed  the  appeal  with  costs. 
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[APPELLATE  DIVISION.] 

Erwin  v.  Snelgrove. 

Contract — Illegality — Stifling  Prosecution — Undue  Influence — Pressure 
— Conspiracy — Damages — Plaintiff  a Party  to  Conspiracy  tut  not 
in  Pari  Delicto — Misconduct  of  Magistrate-defendant — Costs. 

The  plaintiffs  sued  to  set  aside  a mortgage  made  by  them  to  the 
defendant  S.  upon  the  ground  that  it  was  made  pursuant  to  an 
illegal  agreement  to  stifle  a prosecution  of  the  brother  of  one  of 
the  plaintiffs.  They  also  claimed  damages  for  conspiracy:  — 

Held,  that  the  plaintiffs,  having  proved  not  only  that  the  transaction 
was  illegal,  but  also  that  it  was  brought  about  by  pressure  and 
undue  influence,  were  entitled  to  a judgment  setting  aside  the 
mortgage. 

But,  although  the  plaintiffs  were  not  in  pari  delicto  because  of  the 
undue  influence  and  pressure,  they  were  parties  to  the  conspiracy  to 
defeat  the  ends  of  justice,  and  it  was  not  competent  to  them  to 
maintain  an  action  for  damages  against  their  fellow-conspirators. 
Jones  v.  Merionethshire  Permanent  Benefit  Building  Society,  [1891] 

2 Ch.  587,  [1892]  1 Ch.  173,  and  Burris  v.  Rhind  (1899),  29  Can.  S.C.R. 
498,  followed. 

Judgment  of  Kelly,  J.,  varied  on  appeal. 

The  action  was  dismissed  as  against  the  defendant  T.,  a magistrate, 
who  was  made  a party  because  of  the  claim  for  damages  which 
failed,  but  without  costs,  because  of  his  misconduct  and  abuse  of 
office. 

The  plaintiffs  were  awarded  costs  of  the  action  and  appeal  against 
the  defendant  S.  except  so  far  as  increased  by  the  claim  for  damages 
(Riddell.  J.A.,  dissenting  as  to  this). 

Action  to  set  aside  a mortgage  made  by  the  plaintiffs  and  for 
damages  for  conspiracy. 

The  actio’n  was  tried  before  Kelly,  J.,  without  a jury,  at  Lon- 
don. 

A.  R.  Douglas,  for  the  plaintiffs. 

J.  M.  McEvoy,  K.C.,  and  A.  W.  Bixel,  for  the  defendants. 

June  4.  Kelly,  J. : — The  plaintiff  Roy  A.  Erwin  is  a young 
farmer  and  the  nephew  of  his  co-plaintiff,  James  Erwin. 

The  action  is  (1)  to  set  aside  a mortgage  made  by  the  plain- 
tiffs to  the  defendant  Snelgrove,  and  (2)  for  damages  on  the 
ground  that  it  was  obtained  by  fraud  and  duress  by  the  defend- 
ants, who  wrongfully  conspired  to  that  end.  Roy  A.  Erwin  is 
said  to  be  the  owner  of  the  mortgaged  lands,  subject  to  a life- 
interest  in  his  co-plaintiff. 

On  the  18th  February,  1926,  Norman  Erwin,  a brother  of  Roy 
A.  Erwin,  was  arrested  on  a warrant  issued  by  the  defendant 
Truman.  Police  Magistrate  for  the  Town  of  Strathroy,  on  the  in- 

23 — 61  O.L.R. 
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formation  of  the  defendant  Snelgrove,  charging  the  accused  with 
having  had  carnal  knowledge  of  Snelgrove’s  daughter,  a girl  under 
16  years  of  age,  the  warrant  being  executed  by  the  defendant 
Wilson,  a police  constable. 

In  his  examination  for  discovery  in  this  action,  the  defend- 
ant Truman  said  that  before  the  information  was  laid  Snelgrove 
told  him  he  did  not  want  to  send  Erwin  to  gaol  but  would  like 
to  have  him  keep  the  child.  The  magistrate  further  swore  that 
on  the  accused  being  brought  before  him  under  arrest  he  read  to 
him  the  charge ; that  the  accused  pleaded  not  guilty,  asserting 
that  he  knew  nothing  about  the  matter;  that  he  then  stated  that 
he  would  remand  the  accused,  and  on  the  defendant  Wilson  ask- 
ing if  bail  was  to  be  granted,  he  refused,  saying  that  this  was  too 
serious  an  offence;  that  he  remanded  the  accused  for  one  week, 
and  from  week  to  week  until  the  girl  should  be  able  to  come  to 
court,  explaining  to  the  accused,  who  asked  its  meaning,  what 
“remand”  meant ; that  the  accused  protested  against  the  magis- 
trate sending  him  to  gaol  when,  as  he  said,  he  was  not  guilty, 
and  the  magistrate  declared  that  he  would  have  to  stand  his  trial; 
that,  on  being  asked  if  there  was  no  chance  of  settling,  the 
magistrate  read  from  the  Criminal  Code,  telling  the  accused  it 
was  a serious  offence  and  what  the  penalty  is  in  such  a case;  and 
that  the  accused  again  protested  against  going  to  gaol  because  of 
his  desire  not  to  injure  his  father,  who  was  ill. 

From  what  had  transpired  prior  to  the  alleged  settlement, 
the  magistrate,  who  took  a most  active  part  in  effecting  it,  ex- 
pressed his  doubts  as  to  whether  the  accused  could  be  proved 
guilty.  At  the  latter’s  request,  his  brother  Roy  was  communi- 
cated with  and  was  requested  to  come  to  Strathroy,  the  accused 
in  the  meantime  being  placed  in  the  police-cells.  The  magistrate 
communicated  with  Snelgrove  and  had  him  also  come  to  Strath- 
roy. On  his  arrival,  the  magistrate  intimated  to  him  his  pro- 
posal for  settlement,  and,  following  some  discussion  between  Roy 
Erwin  and  Snelgrove,  the  mortgage  was  prepared  by  a solicitor 
on  the  magistrate’s  instructions;  and  it  was  signed  by  the  plain- 
tiffs and  Roy  Erwin’s  wife  on  the  following  morning,  at  the 
solicitor’s  office,  after  the  plaintiffs  became  aware  of  what  had 
taken  place  between  Truman,  Snelgrove,  and  the  accused.  The 
mortgage  being  signed,  the  accused  was  released,  having  been 
detained  in  custody  over  night.  The  whole  transaction  was 
hurried  along  by  the  activity  of  the  magistrate  with  the  concur- 
rence of  Snelgrove. 

On  the  magistrate’s  examination  for  discovery,  his  attention 
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having  been  drawn  to  his  statement  that  if  the  accused  were  con- 
victed he  would  he  sent  to  gaol,  he  stated  that  he  had  changed 
his  mind,  that  he  had  come  to  the  conclusion  “that  he  couldn’t  be 
charged  with  it,  and  he  ‘pled’  so  hard  about  his  father  and  of  the 
other  boys  who  would  he  drawn  into  it.” 

Not  only  did  the  magistrate  believe  that  the  chances  of  con- 
viction were  doubtful,  but  he  was  aware  that  both  the  accused  and 
his  brother  Roy  were  exceedingly  anxious  that  the  former  should 
not  be  detained  in  custody  because  of  the  effect  it  might  have  upon 
their  father,  who  was  ill.  Nevertheless,  he  still  kept  before  the 
accused  the  certainty  of  severe  punishment  that  would  follow  his 
conviction;  telling  the  accused  he  was  guilty,  that  if  he  admitted 
it  he  might  get  him  off,  but  if  he  did  not  admit,  and  should  be 
found  guilty,  he  wrould  be  given  five  years.  The  accused  protested 
his  innocence  chiefly  on  the  ground  that  others  as  well  as  he  were 
unduly  familiar  .with  the  girl. 

To  the  plaintiffs,  the  magistrate  was  in  a commanding  posi- 
tion; his  was  the  stronger  mind;  and,  although  he  did  not  appear 
personally  before  me,  I think  from  all  that  has  happened  that  he 
did  exert  an  influence  over  them. 


Kelly,  J. 
1027. 


Erwin 

Snelgrovel 


In  these  circumstances  the  mortgage  was  made,  not  as  bail 
for  the  appearance  of  the  accused  for  trial,  but  as  the  price  of  his 
release  from  custody.  Had  the  accused  not  been  in  custody  and 
had  the  plaintiffs  not  been  desirous  of  procuring  his  liberty,  the 
mortgage  would  not  have  been  given. 

Having  procured  the  mortgage,  the  magistrate  announced 
that  he  would  destroy  the  information,  and  he  advised  the  Erwins 
that  nothing  further  should  be  said  about  the  matter.  He  ad- 
mitted that  after  the  mortgage  was  signed  Roy  Erwin  paid  the 
costs  of  the  court,  amounting  to  $14.41,  and  that  he  told  Wilson 
that  the  case  having  been  settled  and  the  costs  paid  he  should 
liberate  the  accused,  which  was  then  done.  He  made  no  return 
to  the  'Crown  Attorney  and  Clerk  of  the  Peace  for  the  County  of 
the  information  having  been  laid  or  the  disposition  made  of  it, 
or  of  the  cost3  paid  to  him  by  Roy  Erwin.  Support  to  the 
accused’s  denial  to  the  magistrate  that  he  was  the  father  of  the 
child  was  given  by  the  un contradicted  evidence  of  several  wit- 
nesses as  to  the  reputation  of  the  girl,  and  by  evidence  of  her  con- 
duct with  others  than  the  accused. 


The  evidence  sufficiently  establishes  that  the  mortgage  was 
procured  under  such  pressure  and  duress  as  make  it  voidable  and 
entitle  the  plaintiffs  to  have  it  set  aside.  Numerous  authorities 
support  this  conclusion:  I refer  only  to  Smith  v.  Monteith  (1844), 
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13  M.  & W.  427;  Camming  v.  Ince  (4847),  11  Q.B.  112;  Wil- 
liams v.  Bayley  (1866),  L.R.  1 H.L.  200;  Seear  v.  Cohen  (1881), 
45  L.T.R.  589;  Leggatt  v.  Broiun  (1898),  29  O.R.  530,  affirmed 
in  appeal  (1899),  30  O.R,  225. 

The  transaction  has  the  appearance  of  an  attempt  by  Truman 
and  Snelgrove  to  get  the  benefit  of  the  provisions  of  the  Chil- 
dren of  Unmarried  Parents  Act  without  following  or  attempt- 
ing to  follow  the  procedure  under  that  Act.  It  is  significant,  too, 
that  when  this  action  came  before  the  Court  for  trial  in  De- 
cember^  1926,  the  Court  directed  it  to  stand  to  allow  Snelgrove 
or  the  proper  officer  to  apply  for  an  order  under  that  Act  and  to 
report,  but  no  application  was  made  and  no  proceedings  taken 
in  the  meantime.  In  view  of  the  uncontradicted  evidence  at  this 
trial,  one  can  suggest  a reason  why  such  proceedings  were  not 
taken.  If  Snelgrove  believed  in  the  charge  against  the  accused, 
why  were  not  the  suggested  proceedings  initiated?  If  he  re- 
frained from  taking  such  proceedings  because  he  believed  that 
they  would  not  be  successful,  why  has  he  opposed  this  present 
action  to  set  aside  the  mortgage,  procured  as  it  was  procured  ? 

The  defendant  Wilson  seems  to  have  taken  no  part  in -the  tran- 
sactions beyond  carrying  out  the  duties  of  his  office;  the  action  as 
against  him  will  be  dismissed  without  costs. 

There  will  be  judgment  setting  aside  the  mortgage  and  direct- 
ing it  to  be  delivered  up  to  be  cancelled,  and  vacating  the  regis- 
tration thereof;  and  further  judgment  against  the  defendants 
Truman  and  Snelgrove  for  $100  damages  and  costs  of  the  action. 

The  defendants  Snelgrove  and  Truman  appealed  from  the 
judgment  of  Kelly,  J. 

October  25.  The  appeal  was  heard  by  Latchford,  C.J.,  Rid- 
dell, Middleton-,  Master,  and  Orde,  JJ.A. 

J.  A.  Barron,  K.C.,  for  the  appellants,  after  reciting  the  facts, 
maintained  that  the  action  was  one  solely  of  conspiracy;  and  that 
there  was  no  evidence  of  conspiracy  as  between  the  two  defend- 
ants remaining  after  the  action  was  dismissed  as  against  the  de- 
fendant Wilson:  Rex  v.  Segal,  [1925]  4 D.L.R.  762,  765.  Overt 
acts  of  conspiracy  arc  not  sufficient  unless  done  in  pursuance  of 
a previous  agreement  to  conspire:  Halsbury’s  Laws  of  England, 
vol.  9,  para.  1401;  Richards  v.  Verrinder  (1912),  47  B.O.R. 
114;  Rex  v.  Hutchinson  (1904),  11  B.C.R,  24  ; though  an  un- 
lawful agreement  is  of  itself  an  overt  act:  Mulcahy  v.  The  Queen 
(1868),  L.R,  3 H.L.  306.  There  being  no  conspiracy,  the  plain- 
tiffs are  driven  to  rely  upon  separate  and  independent  acts  in 
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illegally  securing  the  mortgage  in  question.  One,  it  is  said,  is 
duress.  There  being  a lawful  imprisonment,  there  cannot  be 
duress:  Smith  v.  Monteith  (1844),  13  M.  & W.  427;  Piper  v. 
Harris  Manufacturing  Co.  (1888),  15  A.E.  612,  at  p.  645.  The 
other  act  is  pressure;  but  “pressure”  cannot  be  set  up  unless  the 
plaintiffs  are  cognizant  of  the  crime,  and  there  is  no  evidence  that 
they  were:  Jones  v.  Merionethshire  Permanent  Benefit  Building 
Society , [1891]  2 Oh.  587,  at  p.  596;  Brook  v.  Hook  (1871),  L. 
E.  6 Ex.  89.  If  there  was  a stifling  of  the  prosecution  then  all 
parties  are  in  pari  delicto , and  the  Court  will  help  neither  party : 
Ex  p.  Wolverhampton  and  Staffordshire  Banking  Co.  (1884),  14 
Q.B.D.  32,  36,  37;  Ramage  v.  Deyoe  (1913),  14  D.L.R.  243; 
Swanston  v.  Merrett  (1916),  27  D.L.R.  785;  Scott  v.  Brown 
Doering  McNab  & Co.,  [1892]  2 Q.B.  724,  at  p.  734;  Flower  v. 
Sadler  (1882),  10  Q.B.D.  572.  Evidence  as  to  previous  chaste  repu- 
tation is  not  the  same  as  “previous  chaste  character,”  and  there- 
fore was  improperly  admitted:  Rex  v.  Lougheed  (1903),  8 Can. 
Grim.  Cas.  184;  Rex  v.  Comeau  (1912),  19  Can.  Crim.  Gas.  350. 

A.  R.  Douglas , for  the  plaintiffs,  respondents,  was  heard  only 
on  the  question  of  the  $100  damages,  the  Court  apparently  being 
with  him  on  the  other  branch  of  the  case. 

Cur.  ad.  vult. 

November  11.  Riddell,  J.A. : — An  appeal  by  the  defendants 
from  the  judgment  at  the  trial  by  Mr.  Justice  Kelly  without  a 
jury. 

The  facts  are  simple  and  as  unsavoury  as  they  are  simple. 

One  Norman  Erwin  was  charged  under  sec.  301  (2)  of  the 
Criminal  Code,  was  arrested  and  in  custody — he  wished  to  settle 
the  case,  and  the  magistrate,  the  defendant  Truman,  arranged  a 
settlement  whereby  the  plaintiff  Roy  Erwin,  who  is  the  brother  of 
Norman  Erwin,  should  join  with  his  co-plaintiff  in  giving  a mort- 
gage for  $1,250  to  the  defendant  Snelgrove,  father  of  the  girl — 
then  Truman  had  the  mortgage  drawn  up  and  executed,  and  an- 
nounced to  the  constable.  “The  case  has  been  settled,  you  can 
liberate  Norman;”  Norman  was  released  and  the  warrant,  etc., 
destroyed. 

The  mortgagors  sue  Snelgrove,  Truman,  and  the  constable — 
the  action  against  the  constable  is  rightly  dismissed,  and  judg- 
ment given  for  the  cancellation  of  the  mortgage  and  for  $100 
damages  against  Snelgrove  and  Truman. 

Of  course  there  was  an  implied  agreement  to  stifle  the  prosecu- 
tion, and  such  stifling  is,  equally  of  course,  the  consideration  for 
the  mortgage.  The  plaintiffs  and  the  two  defendants  enter  into  a 
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contract  whereby  a mortgage  is  given  on  the  illegal  consideration 
of  stifling  a criminal  prosecution. 

The  sole  defence  that  Snelgrove  can  set  up  is  based  upon  the 
maxims  In  pari  delicto  potior  est  conditio  defendentis  and  Nemo 
allegans  iurpitudinem  suam - audiendus  est.  Were  the  circum- 
stances a little  different,  the  defendants  could  successfully  rely 
upon  these  principles:  Re  Bluebird  Corporation  Ltd.  (1926),  58 
O.L.R.  486,  and  cases  cited  at  p.  500. 

But  authorities  by  which  we  are  bound  prohibit  us  from  hold- 
ing that  the  plaintiff  Roy  Erwin  here  is  in  pari  delicto , although 
undoubtedly  allegans  iurpitudinem  suam. 

It  is  unnecessary  to  cite  the  many  cases  on  this  point — a few 
will  suffice. 

In  Jones  v.  Merionethshire  Permanent  Benefit  Building  So- 
ciety, [ 1*9 18]  2 Ch.  587,  [1892]  1 Oh.  17i3,  the  facts  were  as  stated 
in  the  head-note  to  the  report  in  [1892]  1 Ch.  173 : — 

“The  secretary  of  a building  society,  who  had  made  default  in 
accounting  for  money  paid  to  him  and  was  threatened  by  the  so- 
ciety with  a prosecution  for  embezzlement,  applied  for  assistance 
to  the  plaintiffs,  who  were  his  relatives,  and  they  gave  a written 
undertaking  to  the  society  to  make  good  the  greater  part  of  the 
debt  due  from  the  secretary,  the  expressed  consideration  being  the 
forbearance  of  the  society  to  sue  the  secretary  for  the  amount  for 
which  the  plaintiffs  made  themselves  responsible,  and  in  pursu- 
ance of  that  undertaking  they  gave  two  promissory  notes  and 
some  title  deeds  as  collateral  security  to  the  society.  The  plain- 
tiffs in  giving  the  undertaking  were  actuated  by  the  desire  to  pre- 
vent the  prosecution,  and  that  was  known  to  the  directors  of  the 
society;  but  no  promise  was  made  that  there  should  be  no  prose- 
cution.” 

The  Court  held  that  there  was  an  implied  bargain  that  the 
prosecution  should  not  proceed;  and  that  the.  plaintiffs,  although 
party  to  this  bargain,  were  not  in  pari  delicto  within  the  meaning 
of  the  maxim. 

In  [1891]  2 Ch.  at  p.  594,  Williams,  J.,  says: — 

“The  rule  of  law  is,  that  whenever  an  agreement  is  made  in 
consideration  of  a promise  not  to  prosecute,  such  an  agreement 
is  made  for  an  illegal  consideration  and  cannot  be  enforced,  and 
will  give  the  persons  seeking  to  set  aside  such  agreement  the  right 
to  be  put  in  the  same  position  as  they  were  before  the  agreement 
was  entered  into.” 

Tt  will  be  seen  that  the  plaintiffs  were  party  to  the  corrupt 
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bargain  to  stifle  the  .prosecution,  but  yet  they  were  held  entitled 
to  recover. 

Many  cases  have  followed  the  Jones  case,  but  it  has  not  been 
questioned.  See,  e.g.,  Fairweather  v.  McCullough  (1918),  43  O.L. 
E.  299,  especially  pp.  309,  312. 

That  the  plaintiffs  must  prove  more  than  an  illegal  agreement 
is  abundantly  clear — they  must  prove  either  pressure  or  undue  in- 
fluence. But  they  do  prove  this  when  they  prove  that  the  bar- 
gain, express  or  implied,  was  that  the  prosecution  should  not  pro- 
ceed. 

A case  analogous  to  the  present  is  Burris  v.  Rhind  (1899),  29 
Can.  S.C.P.  498,  in  which  a creditor  threatened  a criminal  prose- 
cution against  W.  E.,  whereupon  W.  E.  induced  his  sister  to  exe- 
cute a conveyance  of  certain  land  to  him  and  then  gave  a mort- 
gage to  the  creditor,  the  appellant.  In  the  Supreme  Court  of 
Nova  Scotia  it  was  held  that  this  deed  to  W.  E.  was  obtained  by 
undue  influence  and  pressure  and  should  be  set  aside.  In  the 
Supreme  Court  of  Canada,  Gwynne,  J.,  at  pp.  512,  513,  says: — 

‘‘Now  it  is  not  questioned  that,  and  I think  there  can  be  no 
doubt  that  if  the  deed  which  was  executed  by  Caroline  to  her 
brother  had  been  executed  by  a father  for  the  relief  of  a son  from 
a criminal  prosecution  under  the  circumstances  appearing  in  evi- 
dence here,  it  could  not  have  been  maintained  at  the  suit  of  and 
in  the  interest  of  the  plaintiff,  but  the  learned  trial  Judge  was 
of  opinion  that  the  rule  applicable  to  a father  entering  into  a con- 
tract for  the  purpose  of  relieving  a son  from  a criminal  prosecu- 
tion does  not  apply  in  the  case  of  a sister  doing  the  like  for  a 
brother. 

“The  principle  as  gathered  from  the  judgment  of  Lord  West- 
bury  in  Williams  v.  Bayley  (1866).  L.E.  1 H.L.  200,  218,  219,  is 
that  hi  contract  to  give  security  for  the  debt  of  another,  which 
is  a contract  without  consideration,  is,  above  all  things,  a contract 
that  should  be  based  upon  the  free  and  voluntary  agency  of  the 
individual  who  enters  into  it.  But  it  is  clear  that  the  power  of 
considering  whether  he  ought  to  do  it  or  not,  whether  it  is  pru- 
dent to  do  it  or  not,  is  altogether  taken  away  from  a father  who 
is  brought  into  the  situation  of  either  refusing  and  leaving  the 
son  in  that  perilous  condition,  or  of  taking  on  himself  the  amount 
of  the  civil  obligation/ 

“The  case  before  us  presents  an  illustration,  if  any  were  needed, 
of  the  fact  that  the  sympathies  and  affections  of  a sister  for  a 
brother  equally  as  those  of  a father  for  a son  are  susceptible  of 
being  called  into  action  so  as  to  deprive  her  of  the  power  of  con- 


App.  Div. 

1927. 

Erwin 

v. 

Snelukove. 

Riddell, 

J.A. 


348 


ON  TAllIO  LAW  MS  PORTS. 


[VOL. 


App.  Div. 

1927. 

Erwin 

v. 

Snelgrove. 

Riddell, 

J.A. 


sidering  whether  she  ought  to  have  executed  the  deed  as  required 
by  the  plaintiff — whether  it  would  be  prudent  for  her  so  to  do  and 
in  short  to  deprive  her  of  the  power  of  acting  with  that  freedom 
and  power  of  deliberation  which  her  own  interests  and  the  nature 
of  the  case  required.  That  her  interests  were  subordinated  to  her 
sympathies  and  affection  for  her  brother  in  the  peril  to  which  she 
believed  him  to  be  exposed  there  can  be  no  doubt,,  and  I can  there- 
fore see  no  reason  why  the  principle  as  laid  down  in  Williams  v. 
Bayley,  L.R.  1 H.L.  200,  should  not  apply  to  her  case.” 

Nor  is  it  necessary  to  inquire  whether  there  is  any  foundation 
in  law  or  in  fact  for  the  prosecution:  Seear  v.  Cohen  (1881),  45 
L.T.R.  589. 


These  cases  conclude  us  from  holding  that  the  plaintiffs  here 
were  in  pari  delicto  so  as  to  be  deprived  of  relief.  The  judgment 
as  to  the  mortgage  must  stand  and  the  mortgage  be  discharged. 

I am  unable  to  see  why  Truman  is  interested  in  this  matter 
— and  no  'doubt  he  was  added  simply  as  a defendant  upon  the 
claim  for  damages. 

As  to  the  claim  for  damages,  we  have  one  conspirator  to  defeat 
justice  claiming  damages  against  his  two  co-conspirators  caused 
by  his  entering  into  the  conspiracy  with  them. 

While,  on  grounds  of  public  policy,  the  security  cannot  be 
allowed  to  stand,  public  policy  does  not  require  us  to  enable  a 
plaintiff  to  make  money  even  out  of  his  co-conspirators  for 
damages  for  his  own  misconduct.  There  is  no  authority  for  such  a 
proposition;  and  ordinary  considerations  of  right  and  justice  pre- 
vail to  prevent  such  an  action  succeeding.  Nemo  alley ans  turpitud- 
inem  suam  audiendus  est„  even  if  he  is  not  quite  so  bad  as  some 
others  and  so  not  in  pari  delicto. 

The  judgment  for  damages  should  be  set  aside — the  action 
wholly  dismissed  as  against  Truman,  but  without  costs,  on  account 
of  his  illegal  conduct  occasioning  the  whole  trouble — the  appeal 
as  to  the  mortgage  should  be  dismissed. 

I think  justice  will  be  done  by  giving  no  costs  on  the  damage 
branch  in  either  Court,  and  none  here  on  either  branch,  but  direct- 
ing Snelgrove  to  pay  the  costs  below  on  the  mortgage  branch  of  the 


case. 


Middleton,  J.A. : — The  law  applicable  to  this  case  has  long 
been  well  settled,  and  is  nowhere  more  clearly  stated  than  in  the 
judgment  of  Lord  Justice  Lindley  in  Jones  v.  Merionethshire 
Permanent  Benefit  Building  Society.  [1892]  1 Oh.  173,  at  p. 
182:— 
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“A  plalutilT  is  not  entitled  to  relief  in  a Court  of  Equity  on 
the  ground  of  the  illegality  of  his  own  conduct.  In  order  to  obtain 
relief  in  Equity  he  must  prove  not  only  that  the  transaction  is 
illegal,  but  something  more : he  must  prove  either  pressure  or  un- 
due influence.  If  ail  that  he  proves  is  an  illegal  agreement  he  is 
not  entitled  to  relief.  If,  on  the  other  hand,  he  can  go  farther 
and  shew  pressure  or  undue  influence,  so  as  to  bring  himself  with- 
in the  doctrine  applicable  to  transactions  of  that  kind,  then  he  is 
entitled  to  relief  in  Equity,  although  the  transaction  may  be  illegal 
upon  the  ground  that  it  is  meant  to  stifle  a prosecution/*- ’ 

In  our  own  Courts  the  Jones  case  was  recently  followed  in 
Fairweather  v.  McCullough,  43  O.L.R.  299,  at  pp.  309  and  312. 

The  learned  trial  Judge  has  here  found  an  illegal  agreement 
to  stifle  a prosecution,  and  that  it  was  brought  about  by  undue 
influence  and  pressure.  With  these  findings  I am  in  entire  accord. 
The  appeal,  in  so  far  as  this  branch  of  the  case  is  concerned,  fails. 

The  learned  Judge  has,  however,  gone  farther,  and  has 
awarded  to  the  plaintiffs  $100  as  damages  sustained  by  reason  of 
the  conspiracy  entered  into  by  the  defendants.  The  only  con- 
spiracy proved  was  that  to  which  the  plaintiff  Roy  Erwin  himself 
became  a party,  a conspiracy  to  stifle  the  prosecution  and  defeat 
the  ends  of  justice. 

Although  the  plaintiff  is  by  no  means  in  pari  delicto , because 
of  the  undue  influence  and  pressure,  it  is  not  competent  to  him 
to  maintain  an  action  for  damages.  No  case  was  cited  to  shew, 
nor  could  I find  any,  in  which  damages  have  been  awarded  in  like 
circumstances. 

The  claim  for  damages  was  the  only  justification  for  making 
Truman  a party  to  the  action,  and  I think  the  appeal,  so  far  as  he 
is  concerned,  should  be  allowed  and  the  action  should  be  dismissed, 
both  without  costs,  for  I agree  with  my  brother  Riddell  that  his 
misconduct  and  abuse  of  his  office  was  the  origin  of  the  whole 
trouble. 

While  the  plaintiffs  fail  to  uphold  their  judgment  for  $100 
damages  against  the  other  defendants,  this  is  a small  and  subsi- 
diary part  of  the  whole,  and  I would  give  to  the  plaintiffs  their 
costs  of  the  action  and  of  the  appeal  save  in  so  far  as  these  are 
shewn  to  have  been  increased  by  the  claim  for  damages. 

The  judgment  appealed  from  should,  in  my  opinion,  be  varied 
accordingly. 

Latchford,  C.J.,  and  Masten  and  Orde,  JJ.A.,  agreed  with 
Middleton,  J.A. 

Judgment  below  varied  as  stated-  by  Middleton . J.A. 
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1927.  Re  Donald  Mason  & Co. 

Nov.  11.  Assessment  ancl  Taxes — Income  Assessment — Non-residents  — Assess- 
ment Act,  R.S.O.  1911/,  ch.  195 , sec.  11(2 ) (12  & 13  Geo.  V.  ch.  78, 
sec.  11) — Assessment  Amendment  Act,  1926, 16  Geo.  V.  ch.  55 — Basis 
of  Assessment — Income  Received  during  Previous  Year. 

A firm  of  solicitors  carrying  on  business  in  the  city  of  Toronto  were 
assessed  by  the  city  corporation,  in  1926,  for  income  received  by 
them  during  1925,  as  agents  for  clients  in  Scotland  and  Newr  Bruns- 
wick, that  income  having  been  remitted  by  them  to  their  principals 
before  the  passing  of  the  Assessment  Amendment  Act,  1926,  16  Geo. 
V.  ch.  55,  which  statute,  operating  from  the  1st  January,  1926, 
provides  'for  the  taxation  of  income  received  in  Ontario  for  a person 
resident  out  of  Ontario:  — 

Held,  that  the  solicitors  were  not  assessable  in  respect  of  the  income 
received  and  paid  over  by  them  in  1925. 

Subsection  2 of  sec.  11  of  the  Assessment  Act,  as  enacted  in  1922  by 
12  & 13  Geo.  V.  ch.  78,  sec.  11,  provides  that  “the  income  to  be 
assessed  shall  be  the  amount  of  the  income  received  during  the  year 
ending  on  the  31st  of  December  then  last  past:” — 

Held  (Riddell,  J.A.,  expressing  no  opinion),  that  it  is  not  the  income, 
but  the  amount  of  the  income,  received  during  the  preceding  year, 
that  is  to  be  the  basis  of  assessment — an  arbitrary  gauge  or  stand- 
ard fixing  the  amount  of  the  assessment  for  the  current  year. 

In  the  city  of  Toronto,  an  assessment  is  made  in  one  year  and  when 
adopted  in  the  following  year  forms  the  basis  of  taxation  in  that 
year: — 

Sernble,  per  Middleton,  J.A.,  that  an  assessment  made  in  1926  upon 
the  income  received  in  1925,  so  that  the  taxes  paid  in  1927  would  be 
upon  the  income  of  1925,  could  not  be  allowed  to  stand. 

An  appeal  by  the  Corporation  of  the  City  of  Toronto,  upon  a 
case  stated  by  his  Honour  Judge  Tytler,  one  of  the  Judges  of  the 
County  Court  of  the  'County  of  York?  for  the  opinion  of  this 
Court  pursuant  to  sec.  81  of  the  Assessment  Act,  from  the  de- 
cision of  the  Judge  upon  an  appeal  from  the  Court  of  Revision 
for  the  City  (of  Toronto  confirming  an  assessment  of  income. 

The  respondents,  a firm  of  solicitors  carrying  on  business  in 
Toronto,  according  to  the  stated  case,  were  assessed  in  the  year 
1926  for  income  received  by  them  during  the  year  1925  as  agents 
for  a client  residing  in  Scotland  and  for  another  client  residing 
in  New  Brunswick,  which  income  had  been  remitted  by  them  to 
their  principals  prior  to  the  passing  of  the  Assessment  Amendment 
Act,  J 926,  16  Geo.  Y.  ch.  55. 

The  learned  County  Court  Judge  held  that  under  the  statute 
of  1926  there  was  no  authority  for  the  municipality  to  assess  the 
respondents  with  respect  to  the  income  received  and  paid  over 
by  them  in  1925,  and  the  question  submitted  upon  the  stated  case 
is:  Was  he  right  in  so  holding? 
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October  26.  The  appeal  was  heard  by  Latchford,  C.J.,  Rid- 
dell, Middleton,  Masten,  and  Ordb,  JJ.A. 

G.  R.  Geary,  K.C.,  for  the  appellants.  The  effect  of  subsec. 
2 of  sec.  11  of  the  Assessment  Act,  as  enacted  in  1922  by  12  & 13 
Geo.  Y.  eh.  78,  sec.  11,  is  to  constitute  a measure  of  the  income 
to  be  assessed  in  any  particular  year,  that  measure  being  the 
amount  of  income  actually  received  in  the  preceding  year,  and 
consequently  there  is  no  question  of  1925  income  being  assessed 
here,  but  the  amount  of  that  income  is  merely  used  as  a measure 
of  what  the  1926  income  is  to  be  taken  to  be  for  the  purposes  of 
assessment  in  1926. 

R.  L.  Kellock,  for  the  respondents.  According  to  the  stated 
case,  the  respondents  were  assessed  in  1926  for  the  income  received 
by  them  in  1925.  The  1926  amendment  to  the  Assessment  Act 
permits  the  assessment  of  income  which  has  been  received  subse- 
quent to  the  1st  January,  1926,  only.  The  amending  Act 
was  assented  to  on  the  8th  April,  1926,  and  by  sec.  4 has 
effect  from  the  1st  January,  1926.  Income  received  by  the  re- 
spondents prior  to  that  date  cannot  be  assessed.  As  to  the  effect  of 
subsec.  2 of  sec.  11,  see  Re  Kilbourn  and  City  of  Oiuen  Sound 
(1923),  54  O.L.R.  601.  The  income  to  be  assessed  under  this 
subsection  is  the  actual  income  received  during  the  preceding 
year.  In  1926  the  appellants  were  attempting  to  assess  1925  in- 
come for  1927  taxes.  The  appellants  cannot  assess  1926  income 
until  1927.  In  any  event,  subsec.  21  of  sec.  11,  as  enacted  in  1922, 
has  no  application  to  the  assessment  of  agents  and  trustees  under 
the  new  sections  13  and  13«n.  enacted  by  16  Geo.  V.  ch.  55,  as 
these  sections  constitute  a code  in  themselves.* 

* By  sec.  3 of  the  Act  of  1926,  sec.  13  of  the  Assessment  Act,  as 
amended  by  sec.  12  of  the  Act  of  1922,  was  repealed,  and  the  following 
sections  substituted  therefor:  — 

13.  1 (a)  Income  received  in  Ontario  for  or  on  behalf  of  a person 
resident  out  of  Ontario;  and, 

(b)  Income  received  in  Ontario  for  or  on  behalf  of  an 
estate  or  trust,  whether  any  beneficiary  or  cestui  que  trust  is  ascertain- 
ed or  not,  to  the  extent  to  which  such  income  is  not  wholly  distrib- 
uted annually  to  residents  of  Ontario, 

shall  be  liable  to  assessment  and  taxation,  and  every  person  in  Ontario 
who  receives  such  income  shall  be  assessed  in  respect  thereof  but 
only  in  his;  capacity  as  the  representative  of  such  person  resident  out 
of  Ontario,  or  of  such  estate  or  trust. 


13a.. — (1)  Every  person  in  Ontario  liable  to  assessment  under 
the  provisions  of  section  13  shall  retain  in  his  possession  or  control 
sufficient  of  the  income  of  the  person,  estate  or  trust  represented  by 
him,  to  pay  the  taxes  and  shall  pay  such  taxes  out  of  such  income, 
and  shall  be  free  from  personal  liability  to  pay  such  taxes,  but  upon 
failure  to  pay  such  taxes  such  person  may  be  sued  therefor  in  his 
representative  capacity  only. 
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November  11.  Middleton,  J.A.  (after  stating  the  facts  as 
above)  : — Upon  the  argument  of  this  appeal,  counsel  for  the  Cor- 
poration of  the  City  of  Toronto  entirely  disclaimed  the  right  to 
tax  the  income  of  the  year  1925,  but  claimed  that  under  the  pro- 
visions of  the  Assessment  Act  the  income  received  during  the  year 
1926  was  liable  to  taxation,  and  that  the  amount  of  the  assessment 
for  the  purposes  of  taxation  is  the  amount  of  the  income  received 
during  the  year  1925.  This  contention  makes  it  plain  that  the 
question  submitted  must  be  answered  in  the  affirmative,  and  the 
appeal  must  be  dismissed,  for  the  question  mainly  argued  by  Mr. 
Geary  does  not  arise  upon  the  facts  stated.  It  may  be  that  there 
is  yet  power  to  impose  an  assessment  upon  the  income  received 
in  1926,  and  the  question  argued  will  then  call  for  determination. 

As  I have  fully  considered  the  question  which  was  argued  by 
both  counsel,  an  expression  of  my  opinion  may  possibly  save 
further  litigation. 

The  provisions  of  the  Assessment  Act  prior  to  the  amendments 
of  1922  were  very  fully  considered  by  the  Supreme  Court  of 
Canada  in  the  case  of  City  of  Ottawa  v.  Egan , [1923]  S.C.R.  304. 
It  was  there  said  by  Mr.  Justice  Duff  (p.  30‘9 ) : — 

“The  principle  of  income  assessment  and  taxation  clearly  ex- 
pressed in  the  legislation  which  comes  under  consideration  on 
this  appeal  is  that  it  is  the  income  for  the  current  year  which  is 
assessable.  ...  In  certain  circumstances  (where  the  income 
is  not  a ‘fixed  amount’  and  where  it  is  not  ‘capable  of  being 
estimated  for  the  current  year’)  the  income  of  the  preceding  year 
is  made  to  furnish  the  standard  or  evidence  for  fixing  the  mini- 
mum income  for  the  current  year,  but  it  is  only  as  evidence 
(conclusive  it  is  true  up  to  a certain  point)  that  the  income  of 
the  preceding  year  becomes  relevant  to  the  question  of  assess- 
ment.” 

To  the  same  effect  is  the  language  of  Mr.  Justice  Brodeur 
(p.  313) 

“It  is  pretty  evident  under  these  different  provisions  of  the 
law  that  what  should  be  assessed  would  be  the  income  of  the  cur- 
rent year.  . . . If,  however,  the  amount  cannot  be  estimated 

then  the  income  of  the  taxpayer  for  the  previous  year  can  be  used 
as  a basis  for  the  fixing  of  the  income.” 

It  is  important  to  understand  what  was  in  question  in  the 
Egan  case,  to  appreciate  the  significance  of  the  changes  made  by 
the  Legislature  immediately  following  its  decision  in  the  appellate 
Court  of  fhe  Province. 
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The  assessment  there  in  question  was  the  assessment  made  in 
1921.  In  December  of  1920  a very  large  sum  of  money  had  been 
received  by  the  person  assessed.  The  question  was,  whether  this 
should  be  included  in  the  assessment  for  1921.  The  municipality 
relied  upon  the  provision  of  the  statute  as  it  then  6tood,  R.S.O. 
1914,  ch.  195,  sec.  11  (2) 

“Where  such  income  is  not  a salary  or  other  fixed  amount 
capable  of  being  estimated  for  the  current  year,  the  income  of 
such  person  for  the  purposes  of  assessment  shall  be  taken  to  be 
not  less  than  the  amount  of  his  income  during  the  year  ending 
on  the  31st  December  then  last  past.” 

In  the  Appellate  Division  (Re  Blackburn  and  City  of  Ottawa 
(1922),  52  O.L.R.  183)  it  had  been  held  that,  inasmuch  as  the 
true  facts  were  shewn  when  the  appeal  was  before  the  Court  of 
Revision  and  the  County  Court  Judge,  there  was  no  need  of  re- 
sorting to  this  section  as  a means  of  estimating  the  income  for 
1921.  The  actual  income  had  been  demonstrated,  and  it  did  not 
include  any  such  sum  as  the  very  large  amount  received  in  1920. 

To  meet  this  situation  by  which  a large  amount  of  actual  in- 
come apparently  escaped  taxation  altogether,  the  Legislature 
amended  the  Assessment  Act  by  12  & 13  Geo.  Y.  ch.  78.  This 
left  entirely  untouched  the  provisions  of  the  statute  which  justi- 
fied the  decision  of  the  Supreme  Court  that  the  income  assessed 
was  the  income  of  the  year  in  which  the  assessment  was  made, 
but  subsec.  2,  above  quoted,  was  repealed  (by  sec.  11  of  the 
amending  Act)  and  was  substituted  by  the  present  provision : — 

“(2)  The  income  to  be  assessed  shall  be  the  amount  of  the 
income  reeeived  during  the  year  ending  on  the  31st  of  December 
then  last  past.” 

That  is  to  say,  in  each  year  the  income  of  that  year  shall  be 
assessed  at  the  amount  of  the  income  of  the  preceding  year.  It  is 
not  an  assessment  of  the  income  of  the  preceding  year,  but  an  arbi- 
trary gauge  or  standard  fixing  the  amount  of  the  assessment  for 
the  current  year. 

Turning  now  to  the  legislation  of  1926,  there  is  no  difficulty  in 
construing  the  statute  if  I am  right  in  the  views  expressed.  The 
assessment  of  the  income  of  non-residents  had  been  held  to  be 
ultra  vires  in  McLeod  v.  City  of  Windsor,  [1923]  S.C.R.  696, 
and  this  legislation  was  to  impose  a new  taxation  which  it  was 
hoped  would  be  within  the  power  of  the  Province.  Its  validity  is 
not  here  questioned.  This  statute,  16  Geo.  V.  ch.  55,  operating 
from  the  1st  January,  1926  (see  sec.  4),  provides  for  the  taxa- 
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tion  of  income  received  in  Ontario  for  and  on  behalf  of  a person 
resident  out  of  Ontario. 

Mr.  Kellock  does  not  deny  that  the  income  received  in  1926 
is  liable  to  taxation : his  entire  objection  is  to  the  attempt  on 
the  part  of  the  municipality,  by  the  assessment  which  was  actually 
made,  to  impose  a tax  upon  the  income  received  and  paid  over 
during  1925.  In  the  City  of  Toronto,  an  assessment  is  made  in 
one  year  and  when  adopted  in  the  following  year  forms  the  basis 
of  taxation  in  that  year.  In  that  way,  when  the  income  of  1926 
is  assessed  in  1926?  the  tax  upon  it  will  be  paid  in  1927,  but  what 
the  city  apparently  contemplated  was  making  an  assessment  in 
1926  upon  the  income  received  in  1925,  so  that  the  taxes  paid  in 
19&7  would  be  upon  the  income  of  1925.  From  the  standpoint 
of  the  taxpayer  it  can  make  little  difference  whether  the  taxes  are 
paid  in  the  following  year  or  in  the  second  year  after  they  are 
earned,  but  it  makes  a most  material  difference  when  a trust 
comes  to  an  end.  Would  there  be,  then,  one  year  or  two  years 
of  taxes  outstanding?  I think  Mr.  Geary’s  contention  is  correct, 
but  his  argument  defeats  that  which  the  assessment  department 
intended  to  accomplish. 

In  the  result,  the  proper  answer  to  the  question  submitted  is 
in  the  affirmative,  and  there  is  no  reason  why  the  city  corporation 
should  not  pay  the  costs. 

Latchfoiid,  C.J. : — Upon  the  case  stated  the  answer  in  my 
opinion  must  be  that  the  learned  Judge  was  right  in  holding  that 
no  authority  existed  for  assessing  the  respondents  in  the  year 
1926  for  the  trust  income  received  by  them  during  the  year  1925. 

It  is  not  the  income , but  the  amount  of  the  income,  received 
during  the  preceding  year,  that  is  to  be  the  basis  of  assessment: 
12  & 13  Geo.  Y.  ch.  78,  sec.  11,  substituting  a new  subsec.  2 of 
sec.  11  of  the  Assessment  Act. 

The  income  of  the  respondents  in  1926  was  unascertainable 
definitely  when  the  assessment  was  made  for  that  year.  What  the 
statute  authorised  was  the  ascertainment  of  the  amount  of  the 
assessment  for  1926  (as  applied  to  the  present  case)  on  the  basis 
that  it  would  be  equivalent  to  the  income  received  in  1925.  No 
power  whatever  existed  to  assess  in  1926  the  income  received  by 
the  respondents  in  1925. 

It  may  be  that  the  case  as  stated  is  not  what  was  intended  by 
the  appellants  to  be  stated.  By  it  however,  as  it  stands,  the  ques- 
tion must  be  answered  and  answered  affirmatively. 

The  appellants  should  pay  the  respondents’  costs. 
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Kiddell,  J.A. : — I think  we  cannot  deal  with  the  important 
and  interesting  point  argued  by  Mr.  Geary — and  prefer  to  express 
no  opinion  thereon. 

Masten,  J.A.,  agreed  with  Middleton,  J.A. 

(Jude,  J.A. : — Prior  to  the  amendment  of  1922,  the  only  in- 
come assessable  for  municipal  purposes  was  the  income  for  the 
year  in  which  the  assessment  was  made.  If  the  income  for  that 
year  was  “not  a salary  or  other  fixed  amount  capable  of  being 
estimated  for  the  current  year,”  then  the  income  for  the  purposes 
of  assessment  was  to  be  taken  to  be  not  less  than  that  for  the 
preceding  year. 

At  first  blush,  the  new  subsec.  2 of  sec.  11,  passed  in  1922, 
seems  to  indicate  a complete  change  in  the  basis  of  assessment  of 
income  by  making  the  income  to  be  assessed  in  each  year  that  of 
the  previous  year.  It  is  to  be  noted  that  the  amendment  applies 
to  all  assessable  income,  and  if  this  had  been  the  real  effect  of 
the  amendment,  the  income  for  the  preceding  year  even  of  salaried 
ratepayers  would  thereby  be  assessed  and  taxed  twice,  once  under 
the  earlier  subsection  and  again  under  the  substituted  one. 

Any  such  radical  change  would  have  called  for  some  more  ex- 
plicit statement.  Having  regard  to  the  provisions  of  subsec.  1 of 
sec.  19 a*,  it  becomes  quite  clear  that,  while  the  measure  for 
the  purposes  of  assessment  is  to  be  “the  amount  of  the  income  re- 
ceived” during  the  preceding  year,  the  income  which  is  assessed 
aib  that  amount  is  the  income  of  the  current  year. 

The  attempt  of  the  appellants  to  assess  the  income  in  ques- 
tion as  that  of  the  year  1925  must  therefore  fail  and  the  appeal 
he  dismissed  with  costs. 
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Appeal  dismissed. 


* Section  19a.  (1)  of  the  Assessment  Act  was  add'ed  in  1920  by 
10  & 11  Geo.  V.  ch.  63,  sec.  5,  and  was  amended  in  1921  by  11  Geo.  V. 
ch.  67,  sec.  5,  and  again  in  1922  by  12  & 13  Geo.  V.  ch.  78,  sec.  5. 
It  provides  that  in  cities  every  person  in  receipt  of  an  income  liable 
to  assessment  shall  forward  to  the  assessment  commissioner  a statu- 
tory declaration  shewing  his  total  income  from  all  sources  during  the 
current  year,  and  in  ascertaining  such  income  subsec.  2 of  sec.  11  shall 
apply. 
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[APPELLATE  DIVISION.] 

Wainto  V.  Beaudreault. 

Negligence — Motor-vehicle  upon  Highway — Injury  to  Persons  o?i  Side- 
walk— Vehicle  Lent  to  he  Driven  on  Highway — Express  Limitation 

as  to  Driver — Whether  Owners  Liable  for  Injury — “ Without  the 

Owner's  Consent ” — Highway  Traffic  Act,  1923,  13  d 14  Geo.  V.  ch. 

48,  sec.  42(1). 

A motor-vehicle  was  lent  by  its  owners  to  B.,  with  permission  to  drive 
it  upon  the  highway,  but  upon  the  express  arrangement  that  no  per- 
son other  than  B.  should  drive  it.  B.  handed  over  the  vehicle  to  J., 
who  at  first  drove  it  upon  the  highway,  and  then  permitted  a 
woman  to  drive  it,  he  remaining  at  her  side.  While  she  was  driving, 
the  car  got  out  of  control,  ran  up  on  the  sidewalk,  and  injured  the 
plaintiff  and  his  wife:  — 

Held,  that  the  vehicle  was,  at  the  time  of  the  accident,  in  the  posses- 
sion of  J.  and  the  woman  without  the  consent  of  the  owners,  within 
the  meaning  of  sec.  42(1)  of  the  Highway  Traffic  Act,  1923,  and  that 
the  owners  were  not  liable  for  the  injuries  to  the  plaintiff  and  his 
wife. 

Although  the  owners  consented  and  intended  that  it  should  go  upon 
the  highway,  the  consent  was  expressly  limited  to  its  going  upon 
the  highway  in  the  possession  and  under  the  control  of  B. 

Le  Bar  v.  Barber  and  Clarke  (1922),  52  O.L.R.  299,  applied  and  fol- 
lowed. 

The  following  statement  is  taken  from  the  judgment  of 

Master,  J.A. : — 

Appeal  by  the  plaintiff  from  the  judgment  of  Grant,  J.,  dated 
the  6th  April,  1927,  after  a trial  with  a jury. 

The  action  arises  out  of  a motor  casualty.  The  plaintiff  sues 
for  injury  to  himself  and  also  (under  Lord  Campbell's  Act)  for 
the  death  of  his  wife,  occasioned  by  a motor-car  which  got  out 
of  control,  ran  off  the  vehicular  way  on  to  the  sidewalk,  and 
struck  the  plaintiff  and  his  wife.  The  motor-car  was  admittedly 
owned  by  the  defendants  Dickson  and  Bissonette.  It  was  alleged 
by  the  plaintiff  to  be  in  the  possession,  control,  and  management 
of  the  defendant  Jeckell,  and  it  was,  at  the  time  of  the  accident, 
driven  by  the  defendant  Ida  Beaudreault. 

The  questions  submitted  to  the  jury  and  their  answers  are 
as  follows:— 

(1)  Who  was  driving  the  car  at  the  time  of  the  accident?  A. 
Mrs.  Ida  Beaudreault. 

(2)  Was  the  defendant  Jeckell  guilty  of  negligence  causing 
the  accident?  A.  No. 

(3)  If  so,  what  was  his  negligence,  answer  fully,  giving  every 
such  negligence?  (Not  answered.) 

(4)  Was  the  defendant  Jeckell  in  possession  of  the  car,  with 
the  consent  of  Dickson  and  Bissonette,  or  not?  A.  No. 
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(5)  Was  the  defendant  Ida  Beaudreault  in  possession  of  the 
car,  with  the  consent  of  Dickson  and  Bissonette^  or  not?  A.  No. 

(6)  Damages.  A.  Jalinar  Wainio,  in  respect  of  his  injuries, 
$1,500;  in  respect  of  his  wife’s  death,  $2,750. 

On  these  answers  judgment  was  directed  to  be  entered  against 
the  defendant  Beaudreault  for  the  amounts  found  by  the  jury; 
and,  as  against  the  defendants  Jeckell  and  Dickson  and  Bissonette, 
the  action  was  dismissed  with  costs. 


1927. 


Wainio 

v. 

T»EAU- 

DHEAULT. 


October  27.  The  appeal  was  heard  by  Latchford,  C.J., 
Middleton,  Hasten,  and  Orde,  JJ.A. 

W.  T.  J.  Lee  and  K.  K.  Lee,  for  the  appellant,  argued  that 
under  sec.  42  of  the  Highway  Traffic  Act,  1923,  13  & 14  Geo.  Y. 
oh.  48,  Dickson  and  Bissonette,  the  owners  of  the  car,  should  be 
held  liable.  The  car  at  the  time  of  the  accident  was  in  the  con- 
structive possession  of  the  owners.  They  should  have  known 
when  they  lent  the  car  to  Bredenberg  that  the  latter  might  lend  it 
to  some  one  else,  and  therefore  they  were  liable  when  that 
occurred  and  an  accident  resulted  : Le  Bar  v.  Barber  and  Clarke 
(1922),  52  0.  L.  R.  299;  Hirshman  v.  Beal  (1916-),  38  0.  L.  R. 
40;  Empey  v.  Thurston  (1925),  58  O.L.R  168.  The  defendant 
Jeckell  was  in  possession  and  control  of  the  car  at  the  time  of  the 
accident,  and  so  was  liable. 

A.  G.  Slaght,  K.C.,  for  the  defendants  Dickson  and  Bissonette, 
respondents,  contended  that  the  car  was  at  the  time  of  the  acci- 
dent in  the  possession  of  Jeckell  or  Beaudreault,  or  of  both, 
without  the  owners’  consent,  and  consequently  the  owners  were 
saved  from  liability  under  sec.  42  of  the  Act.  While  the  facts  of 
the  case  were  somewhat  different  from  the  facts  in  the  Le  Bar  case, 
the  principles  enunciated  in  that  case  applied.  Reference  to  Engel 
v.  Toronto  Transportation  Commission  (1926),  59  O.L.R.  514,  and 
Bizeau  v.  Canadian  National  Railway  Co.  and  Aziz  (1926),  59 
O.L.R.  549.  The  phrase  in  sec.  42  of  the  Act,  “at  the  time  of 
such  violation,”  is  referable  to  the  consent  which  must  exist  at 
such  time  in  order  to  make  the  owner  liable.  In  this  case  the 
possession  at  that  time  was  contrary  to  the  express  instructions 
of  Dickson. 

R.  F.  Wilson , for  the  defendant  Jeckell,  respondent,  argued 
that  the  jury  had  found  in  his  favour,  and  their  finding  should 
not  be  disturbed. 


November  11.  The  judgment  of  the  Court  was  read  by 
Hasten,  J.A.  (after  setting  out  the  facts  as  above)  : — The  plain- 
tiff’s notice  of  appeal  seis  out  the  following  grounds:- — 
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“2.  That  the  evidence  disclosed  that  the  said  Jeckell  was  in 
possession,  control,  and  management  of  the  said  car  when  the 
accident  herein  took  place,  and  that  the  said  Jeckell  was  guilty  of 
negligence  in  the  management  and  operation  of  the  said  car. 

“3.  That  upon  the  evidence  submitted  the  jury  should  have 
found  that  the  defendant  Jeckell  was  in  possession  and  control 
of  the  said  automobile  at  the  time  of  the  said  accident  when 
Katrina  Wainio  was  injured,  and  the  said  injuries  caused  her 
death. 

“4.  That  the  evidence  disclosed  that  one  Eric  Bredenberg 
obtained  the  said  car  from  the  said  defendants  Dickson  and 
Bissonette,  and  in  handing  over  said  automobile  to  the  said  de- 
fendants Jeckell  and  Beaudreault^  the  said  Bredenberg  was  the 
agent  for  all  purposes  of  the  said  defendants  Dickson  and  Bisson- 
ette, and  the  said  Dickson  and  Bissonette  as  such  owners  of  the 
said  car  were  liable  for  all  damages  which  resulted  from  entrust- 
ing the  said  car  to  the  said  Bredenberg.” 

Grounds  2 and  3,  while  not  formally  withdrawn,  were  scarce- 
ly argued  by  counsel  for  the  appellant,  and  I see  no  ground  for 
interfering  with  the  finding  of  the  jury  in  answer  to  those  ques- 
tions. The  matter  was  not  overlooked  at  the  trial,  and  is  fully 
discussed  by  the  trial  Judge  in  his  charge  to  the  jury,  at  pp.  277 
and  .278  of  the  stenographic  notes,  where  he  says : — 

“If  you  answer  the  second  question  ‘Yes’,  that  you  think  he 
was  guilty  of  negligence,  then  in  answer  to  the  third  question  I 
want  you  to  state  just  what  you  think  Jeckell  did  that  he  should 
not  have  done  or  failed  to  do  that  he  ought  to  have  done.-  In 
what  respects,  in  other  words,  did  he  fail  to  exercise  reasonable 
care  under  the  circumstances.  Now  it  is  charged  against  him,  as 
you  will  remember  in  the  taking  of  the  evidence,  at  least  that  he 
should  not  have  let  this  woman  drive  the  car;  that  he  failed  to 
exercise  reasonable  care  in  letting  her  have  the  car  at  all  if  she 
was  driving  it  at  the  time  the  accident  occurred,  and  in  so  doing 
that  he  was  negligent,  that  he  ought  not  to  have  let  her  drive  it. 
In  considering  that  question  you  will  have  to  bear  in  mind 
what  evidence  there  is  as  to  the  woman’s  being  able  efficiently  or 
properly  to  drive  the  car,  and  it  was  with  that  in  mind,  without 
a doubt,  that  counsel  for  the  defence  put  in  all  the  evidence  as  to 
this  road  from  South  Porcupine  to  Timmins,  full  of  bump®,  and 
its  difficulties  and  the  need  that  a person  would  have  to  exhibit 
and  shew  and  possess  skill  to  be  able  to  drive  that  road  from  South 
Porcupine  to  Timmins  without  accident.  ...  If  this  woman 
drove  lhat  road  without  mishap  on  a Sunday  afternoon,  when 
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there  are  more  cars  on  it  than  on  the  ordinary  day,  then  she  must 
have  been  a pretty  able  driver  in  order  to  do  it,  and  in  conser 
quence  Jeckell  was  not  negligent  in  letting  her  drive.  ...  It 
is  for  you  men  to  determine.  Was  he  negligent  in  that  respect; 
was  that  one  of  the  ways  or  the  only  way  in  which  Jeckell  was 
negligent  ?” 

Thus  the  question  of  the  liability  of  Jeckell  was  placed  fully  be- 
fore the  jury,,  and,  as  I have  already  said,  I see  no  ground  for  in- 
terfering with  the  findings  of  the  jury  on  that  question. 

The  argument  of  counsel  for  the  appellant  was  directed  prin- 
cipally to  the  third  ground  of  appeal  noted  above,,  and  to  the  in- 
terpretation and  application  to  the  facts  of  this  case  of  sec.  42  of 
the  Highway  Traffic  Act,  13  & 14  Geo.  Y.  ch.  48. 

The  facts  bearing  upon  this  issue  may  he  stated  shortly.  Dick- 
son and  Bissonette  in  partnership  owned  and  operated  a garage 
in  the  town  of  Timmins.  In  the  afternoon  of  the  9th  day  of  May, 
1926  (being  a Sunday),  one  Bredenberg  borrowed  from  Dickson, 
as  a favour,  the  Chevrolet  motor-car  which  subsequently  struck 
the  plaintiff  .and  his  wife.  The  car  was  borrowed  for  a pleasure 
drive,  and  on  the  definite  stipulation  and  arrangement  between 
Dickson  and  Bredenberg  that  no  person  other  than  the  latter 
should  drive  it.  In  breach  of  this  arrangement^  Bredenberg 
handed  the  car  over  to  the  defendant  Allan  Jeckell  to  drive,  while 
he  himself  procured  another  car.  The  defendant  Beaudreault 
occupied  a seat  in  the  Chevrolet  driven  by  Jeckell,  while  her 
sister  rode  with  Bredenberg.  The  two  cars  were  driven  in  com- 
pany from  Timmins  to  South  Porcupine,  some  seven  or  eight 
miles.  On  the  return  journey,  Jeckell  exchanged  seats  with  Mrs. 
Beaudreault,  and  she  drove  back  to  Timmins.  On  arrival  back 
at  Timmins,  Mrs.  Beaudreault  was  still  driving  the  car,  and  when 
making  a turn  at  a corner  the  car  got  out  of  control,  ran  up  on 
the  sidewalk,  struck  the  plaintiff  and  his  wife,  and  injured  them 
both.  The  question  arising  on  this  appeal  is  whether,  under  the 
circumstances  as  detailed  above,  the  statute  makes  Dickson  and 
Bissonette  liable  for  the  resulting  damages. 

Section  42  (1)  of  the  Highway  Traffic  Act,  1923,  13  & 14 
Geo.  Y.  oh.  48,  prescribes  the  law  which  is  to  be  applied.  It  reads 
as  follows : — 

“(1)  The  owner  of  a motor-vehicle  shall  be  responsible  for 
any  violation  of  this  Act  or  of  any  regulation  prescribed  by  the 
Lieutenant-Governor  in  Council,  unless  at  the  time  of  such  viola- 
tion the  motor-vehicle  was  in  the  possession  of  some  person  other 
than  the  owner  or  his  chauffeur,  without  the  owner’s  consent,  and 
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the  driver  of  a motor-vehicle  not  being  the  owner  shall  also  be 
responsible  for  any  such  violation.” 

The  section,  since  it  was  originally  enacted  in  1912  as  sec.  19 
of  the  Motor  Vehicles  Act,  2 Geo.  V.  eh.  48,  has  been  the  subject 
of  many  amendments,  and  also  from  time  to  time  has  formed  the 
subject  of  consideration  by  the  courts. 

I have  read  all  the  cases  cited  by  the  appellant’s  counsel,  but  it 
seems  necessary  to  refer  only  to  LeBar  v.  Barber  and  Clarice f 52 
O.L.R.  299.  The  head-note  of  that  case  is  as  follows: — 

“C.  placed  his  motor-vehicle  in  a garage  with  instructions 
that  it  be  cleaned,  jacked  up,  and  the  batteries  removed.  The 
garage-owner  or  his  servant,  without  the  knowledge  or  consent 
of  C.,  drove  the  car  on  a highway  and  struck  and  injured  the 
plaintiff,  who  sought  to  recover  damages  from  C.,  as  owner,  under 
sec.  19  of  the  Motor  Vehicles  Act: — Held  . . . that  C.  was 

not  liable.” 

In  the  course  of  his  judgment  absolving  the  owner  of  the 
motor  from  liability,  Mr.  Justice  Hodgins  says,  at  p.  302 : — 

‘T  attach  great  importance  to  the  words  of  the  statute,  ‘at  the 
time  of  such  violation.’  It  is  then  that  the  possession  must  be 
with  consent,  express  or  implied.  How  can  it  be  said  that  the 
possession  of  a motor-car,  when  used  in  a way  entirely  inconsist- 
ent with  the  undertaking  upon  which  possession  was  delivered 
and  in  an  employment  radically  different  in  kind  from  that  con- 
templated by  the  owner,  is  within  the  provisions  of  the  statute? 

“T  am  not  impressed  with  the  difficulty  suggested  during  the 
argument,  that  a construction  of  the  enactment  which  would  make 
consent  referable  to  the  scope  or  extent  of  the  contemplated  user, 
would  defeat  the  purpose  intended  by  the  Legislature.  Here  it 
is  not  merely  excess  or'  disobedience,  but  a wholly  different  and 
wrongful  method  of  treatment  and  user.  If  the  owner  had  en- 
trusted his  car  to  another  to  use  on  the  highway  or  to  drive  it  to 
any  stipulated  place  or  within  certain  limits,  then  I think  the 
statute  would  apply  notwithstanding  the  restriction.  But  this 
would  be  because  use  was  permitted  and  intended,  and  possession 
was  given  for  use  and  not  for  storage  or  other  purposes,  and  it 
was  in  that  agreed  use  that  the  damage  occurred.  Here  no  user 
of  the  car  was  intended  or  implied,  but  the  contrary,  and  so  the 
possession  for  that  kind  of  employment  was  not  with  the  con- 
sent to  which  the  section  evidently  refers.  It  may  be  difficult  to 
IflftJ  down  a rule  covering  all  cases,  but  this  one  lies,  in  my  humble 
judgment,  without  any  reasonable  construction  of  the  words  which 
have  been  chosen  to  impose  liability.” 
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And  Mr.  J ustice. .Ferguson,  at  p.  304,  says: — 

“It  seems  to  me  the  question  is:  Was  Barber  at  the  time  of 
the  accident  on  the  highway  in  possession  of  the  car  with  the  con- 
sent of  the  owner,  Clarke  ? rather  than,  did  the  defendant  entrust 
the  dangerous  article  to  Barber  and  thereby  make  it  possible  for 
him  to  operate  it  on  the  highway?  The  evidence  is  clear  that 
Barber  had  the  car  on  a highway  without  Clarke’s  consent.  The  Masten,  J.A. 
arrangement  was  that  the  car  should  be  stored  and  put  out  of 
running  order;  that  it  should  be  jacked  up  and  the  batteries  taken 
out  of  it,  and  that,  contrary  to  this  agreement,  Barber,  or  some 
one  in  his  employment,  without  the  consent  or  knowledge  of 
Clarke  and  during  his  absence  in  England,  took  the  car  into  the 
highway  in  direct  violation  of  Clarke’s  orders.  To  my  way  of 
thinking,  the  person  operating  Clarke’s  automobile  on  the  high- 
way did  not  there  and  then  have  possession  of  the  car  with  Clarke’s 
consent,  within  the  meaning  of  sec.  19,  for  I am  of  the  opinion 
that,  according  to  the  true  intent  and  meaning  of  sec.  19,  the 
possession  there  referred  to  is  possession  on  the  highway,  and  that, 
if  it  appears  that  the  car  was  on  die  highway  without  the  owner’s 
consent,  express  or  implied,  then  it  was  not  there  in  the  possession 
of  some  one  with  the  owner’s  consent.” 

1 can  discover  no  difference  in  substance  between  the  words  of 
the  then  Act  (R.S.O.  1914,  ch.  207,  sec.  19,  as  amended  by  7 Geo. 

Y.  ch.  49,  sec.  14,  and  by  8 Geo.  Y.  ch.  37,  sec.  8)  and  the  words 
of  the  present  Act,  but  for  convenience  of  comparison  I quote  the 
two  provisions  in  parallel  columns : — 


Section  19. 

“The  owner  of  a motor- 
vehicle  shall  be  responsible  for 
any  violation  of  this  Act  or  of 
any  regulation  prescribed  by 
the  Lieutenant-Governor  in 
Council,  unless  at  the  time  of 
such  violation  the  motor  vehicle 
was  in  the  possession  of  some 
person  other  than  the  owner 
without  his  consent,  express  or 
implied,  not  being  a person  in 
the  employ  of  the  owner,”  and 
the  driver  of  a motor-vehicle 
not  being  the  owner  shall  also 
be  responsible  for  any  such 
violation. 


Section  42  (1). 

“The  owner  of  a motor- 
vehicle  shall  be  responsible  for 
any  violation  of  this  Act  or  of 
any  regulation  prescribed  by 
the  Lieutenant-Governor  in 
Council,  unless  at  the  time  of 
such  violation  the  motor-vehicle 
was  in  the  possession  of  some 
person  other  than  the  owner  or 
his  chauffeur,  without  the  own- 
er’s consent,  and  the  driver  of  a 
motor-vehicle  not  being  the 
owner  shall  also  be  responsible 
for  any  such  violation.” 


362 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1927. 

Wainio 

v. 

BEAU- 

DREAULT. 

Masten,  j.A. 


1927. 
Nov.  11. 


[yol. 

The  essential  question  is:  “Was  the  motor-vehicle  at  the  time  5 
of  the  violation  of  the  Act  in  the  possession  of  some  person  other 
than  the  owner  or  his  chauffeur  without  the  owner’s  consent  ?” 
That  question  appears  to  me  to  be  the  same  under  the  old  sec.  19 
as  it  is  under  sec.  42  (1)  of  the  Act  of  1923. 

In  the  present  case  the  motor-vehicle  was,  at  the  moment  of 
the  accident,  in  the  possession  either  of  Jeckell  or  of  Beaudreault 
or  in  their  joint  possession,  and  the  question  is,  whether  it  was 
in  such  possession  with  or  without  the  owner’s  consent,  express 
or  implied.  There  was  no  express  consent,  and  any  implication 
of  a consent  — that  is,  that  Bredenberg  might  transfer  the  posses- 
sion and  control  of  the  car  to  some  one  else — is  negatived  by  the 
express  terms  of  the  arrangement  under  which  Dickson  lent  the 
car  to  Bredenberg.  It  is  quite  true  that  in  the  present  case,  differ- 
ing in  that  respect  from  the  cases  of  Hirsliman  v.  Beal > 38  O.L. 
R.  40,  Walker  v.  Martin  (1919),  46  O.L.R.  144,  and  LeBar  v. 
Barber  and  Clarke , above  cited,  the  owner  of  the  car  consented 
and  intended  that  the  car  should  go  upon  the  highway,  but  he 
expressly  limited  his  consent  to  its  going  upon  the  highway  in 
the  possession  and  under  the  control  of  Bredenberg  with  whose 
skill  and  ability  as  a driver  he  was  well  acquainted,  and,  as  I 
have  already  indicated,  with  an  express  prohibition  against  its 
transfer  to  another. 

For  these  reasons,  I am  of  opinion  that  the  motor  vehicle  was 
in  the  possession  of  Beaudreault  and  Jeckell  without  the  own- 
ers’ consent,  and  that  this  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Rex  v.  Cassidy. 

Criminal  Law — Trial  of  Accused  upon  two  Separate  Indictments' — Evi- 
dence in  both  Taken  at  same  Time — New  Ti'ials. 

There  is  no  authority  for  the  practice  of  trying  an  accused  person  upon 
two  indictments  at  the  same  time. 

Where,  by  consent  of  the  accused,  in  order  to  save  time,  the  evidence 
upon  two  indictments  for  distinct  offences,  was  received  at  the  same 
time,  and  the  accused  was  convicted  upon  both,  the  convictions  were 
quashed  and  new  trials,  each  upon  a separate  indictment,  directed. 

Appeal  by  the  defendant  from  his  convictions  at  the  General 
Sessions  of  the  Peace  for  the  County  of  Frontenac  upon  two 
charges,  indecent  assault  and  larceny. 
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November  9.  The  appeal  was  heard  by  Latchford,  C.J.,  Rid- 
dell, Middleton,  Mastex,  and  Oiide,  JJ.A. 

A.  B.  Cunningham , K.C.^  for  the  appellant. 

A.  W.  Rogers , for  the  Crown. 

November  11.  Latchfokd,  C.J. : — In  this  case  the  appellant 
was  indicted  on  two  bills,  the  one  for  indecent  assault,  the  other 
for  larceny;  and,  as  the  trial  Judge  said,  “the  accused  consented 
that  the  evidence  concerning  both  charges  be  received  at  the  same 
time,  to  save  time  and  not  to  break  the  story  of  evidence  given  by 
the  different  parties.” 

This  was  not  made  a ground  of  appeal,  but  we  should,  I 
think,  proprio  motu,  express  our  disapprobation  of  the  practice 
of  trying  two  indictments  at  the  same  time.  There  is  no  author- 
ity for  such  a practice  and  almost  always  it  must  have  disad- 
vantages. I have  as  trial  Judge  refused  to  take  such  a course, 
though  asked  by  Crown  .and  accused  to  do  so,  to  save  time  and 
expense. 

Tt  is  peculiarly  objectionable  in  the  present  case,  because  evi- 
dence which  may  be  admissible  on  one  charge  is  inadmissible  on 
the  other. 

The  convictions  should  be  quashed,  and  new  trials,  each  on  a 
separate  indictment,  directed. 

Order  directing  new  trials. 
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Keewatin  Power  Co.  Ltd.  y.  Keewatin  Flour  Mills  Ltd.  1927. 

Keewatin  Power  Co.  Ltd.  y.  Lake  of  the  Woods  Milling  Nov*  11 

Co.  Ltd. 

Water — Power-rights — Crown  Gn'ant — Alleged  Invasion  of  Rights  by 
Defendants — Exclusive  Claim  by  Plaintiff — Rights  of  Defendants 
— Absence  of  Express  Grant — Artificial  Channels v — Mill-races — 
Reference  to,  in  Defendants ’ Grants — Admission  of  Extrinsic  Evi- 
dence to  Shew  Intention — Finding  upon  Evidence — Acquiescence 
— Estoppel — Prescription — Extent  of  Rights — Alterations  in  Chan- 
nel— Reference — Damages — Assessment — Rule  260. 

In  April,  1894,  the  Crown  granted  to  the  plaintiff  company  certain 
lands,  including  an  island  in  the  west  branch  of  the  Winnipeg  river, 
which  is  the  natural  outlet  of  the  Lake  of  the  Woods,  land  opposite 
the  island  on  the  shore  of  the  river,  and  also  the  islets  or  reefs 
and  the  land  under  water  in  the  west  branch  between  the  island* 
an'd  the  shore,  “together  with  the  water-power  adjoining  thereto  on 
the  west  branch  or  outlet  of  the  said  Winnipeg  river.”  The  defend- 
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ant  companies  respectively  were  the  owners  and  operators  of  mills 
upon  a neck  of  land  lying  between  the  lake  and  an  expansion  of 
the  river.  The  waters  of  the  river  being  upon  a lower  level  than 
those  of  the  lake,  there  were  channels  between  the  two,  which  served 
as  mill-races.  As  owner  of  the  water-power,  the  plaintiff  company 
claimed  to  be  entitled  to  all  the  power  which  could  be  developed 
from  all  the  water  which  would  come  d'own  the  west  branch  of  the 
river,  in  a natural  state;  it  alleged  that  the  channels  used  by  the 
defendants  as  mill-races  were  artificial;  that  the  defendants  had  no 
grants  of  water-powers;  and  that  the  use  of  the  mill-races  and 
enjoyment  thereby  of  water-powers  were  wrongful.  In  each  of  these 
actions  the  plaintiff  claimed  an  injunction,  an  account,  and  damages. 
The  Crown  grants  to  the  defendants  or  their  predecessors  in  title 
did  not,  in  express  word's,  confer  upon  them  water-power  rights; 
but  the  defendants  contended  that  it  was  intended  that  they  should 
have  such  lights,  and  that  the  plaintiff’s  rights  were  subject  thereto 
or  modified  thereby.  The  artificial  channels  had  been,  in  use  for 
some  years  before  the  plaintiff’s  patent  issued:- — 

Held,  that,  while  extrinsic  evidence  would  not  be  admissible  to  en- 
large or  restrict  the  effect  of  the  defendants’  Crown  grants  nor  to 
vary  or  alter  the  meaning  of  their  language,  such  evidence  should 
be  admitted  to  shew  the  circumstances  in  which  the  artificial  chan- 
nels were  cut;  by  what  authority,  under  what  agreement  or  arrange- 
ment, for  what  purpose  they  were  constructed,  and  to  what  use 
they  were  put;  and,  the  artificial  channels  being  referred  to  in  the 
grants  or  shewn  on  the  plan's  incorporated  therewith,  evidence 
could  properly  be  directed  to  shewing  the  rights  of  the  grantees 
in  respect  thereof. 

Review  of  the  authorities. 

And  held,  upon  the  evidence,  that  the  intention  of  the  Crown  that  the 
two  defendants  should  have  and  utilise  the  water-powers  was  well 
established. 

Held,  also,  applying  the  principle  that  no  one  can  be  allowed  to 
derogate  from  his  own  grant,  that  the  Crown  was  not  free  to  frus- 
trate the  purposes  for  which  grants  had  been  made  to  the  defend- 
ants— the  operation  of  their  mills  by  the  use  of  the  water-powers 
through  the  existing  mill-races — nor  could  the  plaintiff  acquire  from 
the  Crown  any  greater  right  in  that  regard. 

Held,  also,  that  there  was  such  acquiescence  on  the  part  of  the  plaintiff 
as  would  make  it  inequitable  for  the  Court  to  give  effect  to  its 
assertion  that  the  defendants  were-  not  entitled  to  the  use  and  en- 
joyment of  water-powers  through  the  artificial  chann’els. 

Held,  also,  that  a good  defence  to  the  second  action  had  been  estab- 
lished upon  the  ground  of  prescription,  but  to  the  extent  only  to 
which  the  defendant  in  that  action  had  shewn  that  it  had  used  and 
enjoyed  the  water-power  for  20  years  before  the  action'  was  com- 
menced. 

Upon  the  finding  that  the  defendants  were  originally  intended  to  have 
and  did  acquire  the  right  to  the  use  oif  the  water-power  by  the  com- 
mon intention  of  the  parties,  the  defendants  were  entitled  to  the 
use,  in'  the  operation  of  their  mills,  of  such  water-power  as  could  be 
developed  from  the  artificial  channels  as  they  existed  at  the  time 
when  the  plaintiff’s  patent  was  issued. 

Evidence  was  adduced  to  shew  that  alterations  were  made  to  the  two 
channels  since  the  Crown  grant  to  the  plaintiff,  but  was  insufficient 
to  shew  whether  or  not  the  alterations  had  the  effect  of  increasing 
the  volume  of  water  taken  from  the  lake,  and  of  injuriously  affecting 
the  plaintiff’s  power -rights.  For  this  expert  testimony  would  be 
necessary,  and  the  plaintiff  should,  if  it  so  elected,  and  at  its  own 
risk  as  to  costs,  have  a reference  to  the  Master  to  take  evidence  and 
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report  as  to  the  nature  and  extent  of  the  alterations,  their  effect,  1927. 

and  the  amount  of  the  damage  occasioned  to  the  plaintiff  thereby.  

Damages  in  respect  of  alterations  made  before  the  commencement  of  Keewatin 
the  actions  may  be  assessed  down  to  the  time  of  the  assessment:  lower 

Rule  260.  Co-.^D' 

Keewatin 

Actions  for  injunctions,  accounts,  and  damages  in  respect  of  Flow 
alleged  invasions  of  the  plaintiff  company’s  water-power  rights  on  MlLLS  IyrD 
the  west  branch  of  the  Winnipeg  river;  and  counterclaims  for 
declarations  of  the  defendants’  rights. 

May  16,  17,  18,  19,  20,  23,  24,  and  26.  The  actions  and  coun- 
terclaims were  tried  together  before  Grant,  J.,  without  a jury, 
in  Toronto. 

IT.  N.  Tilley , K.C.,  H.  P.  Cook , K.C.,  and  C . F.  II.  Carson , 
for  the  plaintiff  company. 

D.  L.  McCarthy , K.C.,  C.  S.  Machines,  K.C.,  and  Christopher 
0.  Robinson,  K.C.,  for  the  defendants. 

November  11.  Grant,  J.  : — -The  plaintiff  is  the  owner  of  a 
certain  water-power  on  the  west  branch  of  the  Winnipeg  river, 
one  of  the  outlets  of  the  Lake  of  the  Woods,  in  the  district  of 
Keewatin,  which  water-power  it  has  developed  and  made  available 
by  means  of  the  Norman  dam  and  power-plant  connected  therewith. 

The  defendant  Keewatin  Flour  Mills  Ltd.  is  the  owner  and 
operator  of  certain  flour  mills,  situate  upon  the  more  easterly 
portion  of  a narrow  ridge  or  neck  of  land  lying  between  Portage 
bay  (Lake  of  the  Woods)  on  the  south  and  an  expansion  of  the 
Winnipeg  river  (also  called  Winnipeg  bay  on  some  of  the  plans) 
on  the  north.  The  waters  of  the  river  are  upon  a lower  level  than 
those  of  the  lake,  and  at  the  present  time  a channel  exists  between 
the  two,  and  upon  this  the  Keewatin  Flour  Mills  are  situated,  the 
channel  serving  the  function  of  a mill-race.  At  a more  westerly 
point  upon  this  same  ridge,  between  the  Lake  of  the  Woods  (Port- 
age bay)  and  the  Winnipeg  river,  stand  the  mills  and  plant  of  the 
Lake  of  the  Woods  Milling  Company  Ltd.,  upon  and  adjoining 
another  similar  channel,  which  also  serves  as  a mill-race  for  that 
company. 

As  the  owner  of  the  water-power  on  the  west  branch  of  the 
Winnipeg  river,  the  natural  outlet  of  the  Lake  of  the  Woods,  the 
plaintiff,  as  against  these  defendants,  claims  to  be  entitled  to  all 
the  power  which  can  be  developed  from  all  the  water:  which  would 
come  down  the  west  branch  of  the  river,  in  a natural  state;  it 
alleges  that  the  channels  used  by  the  defendants  as  mill-races  are 
artificial;  that  the  defendants  did  not  obtain,  and  do  not  possess, 
any  grants  of  water-powers;  and  that  the  use  of  the  mill-races, 


. 366 


ONTARIO  LAW  REPORTS. 


Grant,  J. 
1927. 

Keewatin 
Power 
Co.  I/TD. 
v. 

Keewatin 
Flour 
Mills  Ltd. 


[VOL. 

and  enjoyment  of  water-powers  thereby,  are  in  the  nature  of  a 
trespass  against  the  plaintiff,  and  a wrongful  deprivation,  pro  tanto, 
of  its  rights  in  respect  of  its  water-power.  An  injunction,  an 
account,  and  damages  are  claimed. 

The  defences  set  up  by  the  two  defendants  are  identical. 
They  deny  the  plaintiffs  alleged  rights ; affirm  their  own  rights  to 
do  what  they  did  and  are  doing;  recite  certain  conditions  and 
limitations  to  which,  they  allege,  the  plaintiffs  power  rights  are 
subject;  they  narrate  certain  proceedings  and  steps  had  and  taken 
by  the  then  Government  of  'Canada,  in  the  exercise  of  a supposed 
jurisdiction  over  that  district,  and  which  were  later  adopted  and 
acted  upon  by  the  Government  of  Ontario  when  the  jurisdiction 
of  the  latter  had  been  established;  they  set  up  the  grant  of  mill 
locations  by  the  Province,  with  a right  to  use  the  waters  of  the 
lake,  through  the  mill-races,  as  water-powers;  they  allege  knowl- 
edge and  acquiescence  of  the  plaintiff  and  plead  estoppel;  set  up  a 
claim  of  easement  by  lapse  of  time  and  the  operation  of  the  Limi- 
tations Act,  or,  in  the  alternative  by  lost  grant;  and  they  deny 
that  the  plaintiff  has  suffered  any  damage. 

By  way  of  counterclaim^  in  case  it  should  be  held  that  the 
defendants’  grant  from  the  Province  did  not  confer  upon  them 
the  right  to  take  water  from  the  lake  for  the  operation  of  their 
mills,  then,  in  the  alternative,  the  defendants  plead  that  it  should 
be  declared  that  the  grant  by  the  Crown  to  the  plaintiff  and  the 
title  of  the  latter  are  subject  to  such  a right  in  favour  of  the 
defendants. 

A Crown  grant  to  Dick  and  Banning  (exhibit  12)  dated  the 
5th  January,  1891,  executed  by  the  Commissioner  of  Crown  Lands 
of  Ontario,  for  $5  consideration,  conveys  certain  lands,  described  as 
a parcel  containing  27  acres  more  or  less,  and  known  as  “Dick 
Banning  and  Co/s  mill-location  . . . shewn  on  plan  of  survey 

of  said  municipality  (Keewatin)  by  E.  Stewart,  Provincial  Land 
Surveyor,  dated  the  20th  December,  1889,”  etc. 

There  follows  a description  of  the  parcel  by  metes  and  bounds ; 
and  an  inspection  of  Stewart’s  plan,  filed  as  exhibit  28,  discloses 
the  fact  that  all  the  data  given  in  this  description  are  to  be  found 
upon  the  plan.  One  of  the  boundary-1  in*es  of  the  property  con- 
veyed is  given  as  being  20  feet  in  perpendicular'distance  “from  the 
edge  of  the  mill-race  constructed  by  the  Lake  of  the  Woods  Milling 
Company  Ltd.,”  which  is  also  clearly  shewn  upon  the  plan  (ex- 
hibit 28).  There  also  appears  on  this  plan  a clearly  defined  water- 
way from  Portage  bay  (Lake  of  the  Woods)  through  the  centre  of 
Dick  and  Banning’s  location,  as  described,  to  Winnipeg  bay  on  the 
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other  side,  and  upon  this  water-way  is  shewn  the  Dick  and  Ban- 
ning mill.  By  certain  intermediate  transfers,  Keewatin  Flour 
Mills  Ltd.  became  the  owner  of  the  material  portion  of  this 
property,  the  conveyance  to  it  bearing  date  the  19th  April, 
1905.  This  defendant  company  was  incorporated  by  Dominion 
letters  patent  (exhibit  11)  of  date  the  23rd  January,  1904,  and 
John  Mather  (of  whom  more  hereafter)  was  the  first  named  of 
the  incorporators  and  provisional  directors. 

The  defendant  the  Lake  of  the  Woods  Milling  Company  Ltd. 
was  incorporated  by  Dominion  letters  patent,  under  date  the  21st 
May,  1887  (exhibit  19),  the  said  John  Mather  being,  in  the  case 
of  this  company  also,,  the  first  named  of  the  incorporators  and 
provisional  directors.  Under  date  the  10th  May,  1892,  the  Com- 
missioner of  Crown  Lands  for  Ontario  executed  a Crown  grant 
(exhibit  20)  to  this  defendant  of  certain  lands  therein  described, 
and  as  shewn  on  plan  prepared  by  Edmund  Seager,  on  file  in  that 
Department,  dated  the  10th  March,  1892  (exhibit  21).  In  this 
grant,  several  references  are  made  in  the  course  of  the  description 
to  “the  mill-race  made  by  the  Lake  of  the  Woods  Milling  Company 
Ltd. and  the  plan  shews  a portion  of  the  mill-race,  coloured  blue. 

By  transfer  (exhibit  22),  dated  the  9th  Marclg  1897,  the  Rat 
Portage  Lumber  (Company  Ltd.  conveyed  to  the  Lake  of  the  Woods 
Milling  Company  Ltd.  a parcel  shewn  coloured  red  on  the  plan 
attached  to  the  transfer,  and  containing  4 8/10  acres  lying  immed- 
iately east  of  the  one  and  three-quarters  acres  parcel  covered  by 
the  Crown  grant  last  above  mentioned  (exhibit  20). 

By  special  grant  (exhibit  23).,  dated  the  29th  March,  1904, 
in  the  name  of  his  Majesty  Edward  AMI.,  in  right  of  the  Domin- 
ion of  Canada,  there  were  conveyed  to  the  Canadian  Pacific  Railway 
Company  certain  lands,  including  station-grounds  at  Keewatin.  In 
the  description  of  one  parcel  reference  is  made  to  a plan  dated 
the  20th  December,  1889,,  made  by  E.  Stewart,  and  of  record  in 
the  iCrown  Lands.  Department  of  Ontario  (exhibit  29).  On  this 
plan  the  water-channels  or  mill-races  of  the  Lake  of  the  AYoods 
Milling  Company  and  of  Dick  and  Banning  are  both  shewn,  and 
in  the  description  of  another  parcel  express  provision  is  made  for 
preserving  to  the  latter  their  use  of  the  lands  on  which  their  mill- 
race  is  situate,  passing  under  and  across  the  right  of  way  of  the 
railway  for  the  purposes  of  the  mill  of  the  said  company,  such 
use  to  be  the  same  as  it  was  on  and  prior  to  the  3rd  June,  1897, 
but  so  as  not  to  damage  the  railway  property,  and  not  to  extend 
or  enlarge  the  mill-race  beyond  its  capacity  on  the  3rd  June,  1897, 
without  the  consent  of  the  railway  company.  By  deed  (exhibit  25) 
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dated  the  2nd  June,  1902,  the  Canadian  Pacific  Railway  Company 
conveyed  to  the  Lake  of  the  Woods  Milling  Company  certain  por- 
tions of  their  station-grounds  as  shewn  coloured  red  on  the  plan 
attached  to  the  document,  upon  which  plan  the  mill-race  of  the 
defendant  is  shewn  crossing  the  right  of  way,  and  it  is  also  referred 
to  in  the  description  of  the  lands  conveyed. 

By  the  above  mentioned  conveyances  the  defendant  the  Lake 
cf  the  Woods  Milling  Company  became  the  owner  of  all  the  lands 
upon  and  through  which  its  mill-race  runs,  excepting  that  por- 
tion of  it  which  passes  through  and  under  the  right  of  way  of  the 
railway  company. 

It  will  be  noted  that  the  Crown  grants  to  the  defendants,  or 
their  respective  predecessors  in  title,  do  not,  in  express  words, 
confer  upon  them  water-power  rights.  On  behalf  of  the  defendants 
it  is  contended  that  it  was  manifestly  intended  and  was  clearly 
understood  by  alb  interested  parties  (including  the  plaintiff  and 
its  predecessors)  that  the  defendants  (and/or  their  predecessors) 
should  have  such  power-rights,  and  that  the  plaintiff’s  rights  were 
and  are  subject  thereto  or  modified  thereby,  and  the  defendants 
claimed  to  be  entitled  to  adduce  extrinsic  evidence  to  establish  their 
lawful  title  to  such  power-rights.  As  the  decision  of  this  question 
of  the  admissibility  (or  the  reverse)  of  such  extrinsic  evidence 
must  result  in  the  inclusion  or  exclusion  of  a considerable  body 
of  material,  this  appears  to  be  the  most  convenient  stage  at  which 
to  consider  that  point. 

Before  dealing  with  the  question  of  evidence,  one  feature  of 
the  matters  is  of  interest.  One  John  Mather,  a pioner  of  1877 
or  1878  in  that  district,  was  actively  interested  in  all  three  com- 
panies involved  in  this  litigation,  or  in  their  predecessors.  Tt  is 
not  overstating  the  facts  to  say  that  he  was  the  moving  spirit  in 
all  three.  He  died  in  1906  or  1907,  and  occupied  the  position  of 
president  or  vice-president  and  general  manager  of  the  plaintiff 
company,  as  well  as  positions  of  like  authority  in  the  two  defendant 
companies,  up  to  the  time  of  his  death.  His  shares  in  the  plaintiff 
company  were  afterwards  acquired  by  their  present  holders,  the 
company  went  under  the  control  of  persons  who  were  not  associated 
with  the  defendant  companies,  and  subsequently  the  right  of  the 
latter  to  the  enjoyment  of  any  water-power  was  contested  by  the 
former  in  this  litigation.  If  knowledge  or  actual  notice  of  the 
facts,  and  of  what  each  of  the  parties  was  doing,  and  how  the 
several  properties  were  occupied  and  used,  and  that  the  defendants 
(or  their  predecessors)  were  using  the  mill-races  to  operate  their 
mills,  has  any  bearing  upon  or  is  a deciding  factor  in  the  solution 
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cf  the  problem  before  me,  the  solution  would  not  be  difficult,  be-  Orant,  .T. 
cause  John  Mather  appears  to  have  occupied  a prominent  executive  1927. 

position  in  all  three  companies,  and  to  have  been  actively  engaged  “ 

in  them  all.  Actually,  what  the  three  were  doing,  John  Mather  Power 
was  doing  for  them.  ( Lm 


That  evidence  aliunde  may  be  adduced  to  shew  what  was  in-  k^^attn 
tended,  in  oases  in  which  the  material  instrument  contains  an  Mills  Ltd. 
ambiguity,  has  been  clearly  established  by  a long  line  of  decisions. 

The  authorities  upon  the  point  were  reviewed  by  the  Judicial 
Committee  in  Watchman  v.  Attorney- General  of  East  Africa  Pro- 
tectorate, [1919]  A.C.  533,  where  it  was  laid  down  that  this 
principle  applies  to  a modern  as  well  as  to  an  ancient  instrument, 
and  where  the  ambiguity  is  patent,  as  well  as  where  it  is  latent. 

In  that  case  their  Lordships  held  that  evidence  was  admissible 
to  shew  both  possession  and  user,  there  being  a variance  between 
the  stated  acreage  and  the  area  as  described  by  physical  boundaries. 

It  has  also  been  laid  down  as  a guiding  principle  of  construc- 
tion that  “no  parol  evidence  can  be  used  to  add  to  or  detract  from 
the  description  in  the  deed,  or  to  alter  it  in  any  respect,  but  such 
evidence  is  always  admissible  to  shew  the  condition  of  every  part 
of  the  property,  and  all  other  circumstances  necessary  to  place 
the  Court,  when  it  construes  an  instrument,  in  the  position  of  the 
parties  to  it,  so  as  to  enable  it  to  judge  of  the  meaning  of  the 
instrument vide  Lord  Wensleydale  in  Baird  v.  Fortune  (1861), 

4 Macq.  127,  at  p.  149. 


The  above  passage  was  quoted  with  approval  by  Osier,  J.A., 
in  his  reasons  for  judgment  in  Brady  v.  Sadler  (1890),  17  A.R. 
365,  at  p.  376.  In  the  latter  case  the  description  of  lands  conveyed 
by  a iCrown  patent  was,  “ ‘all  that  parcel  of  land  containing  by 
admeasurement  60  acres,  be  the  same  more  or  less,  being  composed 
of  lot  number  9,  exclusive  of  the  lands  covered  by  the  waters  of 
the  S.  River/  Lot  9 included,  by  metes  and  bounds,  200  acres,  but 
the  S.  river  ran  through  it.  At  the  time  of,  and  for  some  time 
previous  to,  the  issue  of  the  patent  the  waters  of  the  S.  river  at 
this  place  were  penned  back  by  a dam : Held,  that  the  words  ‘the 
waters  of  the  S.  river’  did  not  mean  the  waters  of  that  river  flowing 
in  its  natural  channel  merely,  or  the  waters  at  the  height  at  which 
they  might  happen  to  be  on  the  day  of  the  issue  of  the  patent,  but 
had  the  effect  of  reserving  from  the  grant  that  portion  of  the  lot 
liable  to  be  covered,  owing  to  the  existence  of  the  dam,  by  the 
waters  of  the  river,  at  their  natural  height  at  any  time  during  the 
ordinary  changes  of  the  seasons.  1 'I eld,  also,  that  extrinsic  evi- 
dence was  admissible  for  the  purpose  of  explaining  the  language 


370 


ONTARIO  LAW  REPORTS.  [vol. 


Grant,  J. 
1927. 

Keewatin 
Power 
Co.  Ltd. 
v. 

Keewatin 
FLOirR 
Mills  Ltd. 


of  this  description,  and  that,  upon  that  evidence,  the  land  in 
question  had  not  passed  under  the  grant.” 

At  p.  377,  the  late  learned  Justice  of  Appeal  uses  the  following 
language  : — 

“Evidence  was  therefore  properly  admitted  of  the  surrounding 
circumstances,  and  of  the  surveys,  plans,  and  reports  and  applica- 
tions preceding  the  patent,  for  the  purpose  of  explaining  this 
ambiguity,  and  of  shewing  what  was  really  meant  by  the  excep- 
tion, and  when  admitted  it  shewed,  I think,  conclusively  that  the 
exception  meant  and  referred  to  the  land  drowned  or  overflowed 
in  consequence  of  the  existence  of  the  dam.” 

The  ambiguity  referred  to  by  the  learned  Justice  of  Appeal 
was  disclosed  or  brought  to  light  when  the  exception  or  reserva- 
tion was  applied  to  the  lands  described. 

In  the  Crown  grant  to  the  Lake  of  the  Woods  Milling  Com- 
pany (exhibit  20)  several  references  are  made,  in  the  course  of 
the  description  of  lands,  to  the  mill-race  made  by  that  company. 

The  property  covered  by  the  description  in  this  patent  includes 
the  westerly  portion  of  the  mill-race  (coloured  blue  on  Seager’s 
plan,  referred  to  in  the  description),  i.e.,  the  bed  and  banks  thereof 
extending  from  the  Canadian  Pacific  Railway  station-grounds 
westerly  to  and  including  the  shores  of  Winnipeg  river  or  bay  as 
it  is  called  on  the  plans.  In  the  Crown  grant  (exhibit  12)  to  Dick 
and  Banning,  the  predecessors  in  title  of  the  Keewatin  Flour 
Mills  Ltd.,  the  property  granted  was  referred  to  as  shewn  on 
Stewart’s  plan  (exhibit  28),  which  plan  shews  the  mill-race  of 
Dick  and  Banning  and  their  mill  located  thereon.  The  nature 
and  purpose  of  mill-races  are  matters  of  common  knowledge.  The 
importance  of  plans  attached  to  or  otherwise  by  reference  incor- 
porated in  the  description  of  the  property  conveyed  by  an  instru- 
ment is  clearly  shewn  in  many  decided  cases.  For  example,  in 
G or clon-Cummin g v.  Houldswvrih , [1910]  A.C.  537,  the  House  of 
Lords  held  that  the  plan  overrode  the  particulars  of  description. 
So  also  in  Eastwood  v.  Ashton,  [1915]  A.C.  900,  the  same  Court 
held  that  the  description  by  reference  to  the  plan  ought  to  prevail. 

There  is  another  aspect  of  these  cases,  which  appears  to  me  to 
be  of  importance  in  considering  the  question  of  the  admissibility 
of  extrinsic  evidence.  In  a case  where  a man  buys  a property 
through  which  runs  a natural  watercourse,  in  the  absence  of  spe- 
cial restrictions  or  enlargements  of  his  rights  (either  as  disclosed 
by  the  registered  title  or  acquired  by  prescription),  his  rights  as  a 
riparian  owner  are  clearly  defined  by  law.  In  the  absence  of  any 
notice  to  the  contrary,  he  would  at  once  know  (or  be  presumed  to 
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know)  just  what  rights  and  privileges  he  would  enjoy  or  be  entitled 
to,  as  a riparian  owner,  which  rights  and  privileges  would  accrue 
to  him  simply  because  he  had  become  the  owner  of  lands  through 
or  along  which  the  natural  watercourse  was  running. 

The  position  is  otherwise  in  the  case  of  a purchaser  of  lands 
through  or  upon  which  lies  an  artificial  watercourse.  His  rights 
are  not  defined  by  law,  and  by  extrinsic  evidence  only  can  they  be 
shewn  or  established.  'The  very  existence  upon  or  along  his  lands 
of  an  artificial  watercourse  calls  for  evidence  aliunde  to  shew 
whether  or  not,  and  if  so  to  what  extent,  the  usual  common  law 
rights  of  a riparian  owner  on  a natural  stream  are  his. 

A review  of  the  law  as  to  the  rights  of  such  owners  will  be 
found  in  Rameshur  Pershad  Narain  Singh  v.  Koonj  Behari  Pattuk 
(1878),  4 App.  Gas.  121,  at  pp.  126-7J8.  The  Judicial  'Committee 
quote  with  approval  statements  of  the  law  to  be  found  in  certain 
reported  cases,  inter  alia , the  following,  in  the  case  of  Sutclife  v. 
Booth  (18630,  32  L.J.  Q.B.  136,  viz. 

“Although  it  may  have  been  an  artificial  watercourse,  it  may 
still  have  been  originally  made  under  such  circumstances,  and 
have  been  so  used,  as  to  give  all  the  rights  that  the  riparian  pro- 
prietors would  have  had  had  it  been  a natural  stream.” 

The  question  of  the  rights  acquired  in  respect  of  artificial 
watercourses,  and  the  principle  to  be  applied  in  the  consideration 
thereof,  are  dealt  with  by  Lord  Justice  Stirling  in  Baity  & Co.  v. 
Clark  Son  & Morland , [1902]  1 Ch.  649,  at  p.  668,  where  he 
states  : — 

“In  dealing  with  this  claim  we  have  to  inquire,  first,  on  what 
principle  are  rights  of  this  kind  to  be  ascertained.  The  principle 
has  been  laid  down  in  various  cases,  of  which  I may  mention  IF ood 
v.  Wand  (1849),  3 Ex.  748,  Sutdife  v.  Booth ' 32  L.J.  Q.B.  136, 
and  Rameshur  Pershad  Narain  Singli  v.  Koonj  Behari  Pattuk,  4 
App.  Gas.  121.  It  appears,  I think,  from  those  authorities  that 
you  must  take  into  account,  first,  the  character  of  the  watercourse, 
whether  it  is  temporary  or  permanent ; secondly,  the  circumstances 
under  which  it  was  presumably  created ; and,  thirdly,  the  mode  in 
which  it  has  been  in  fact  used  and  enjoy  eef.  This  watercourse  is 
obviously  of  a permanent  character,  and  there  is  no  question  that 
rights  and  easements  may  be  acquired  in  it.” 

One  of  the  earlier  cases  upon  the  general  question  of  the  admis- 
sibility of  extrinsic  evidence  as  to  user  and  possession  as  aids  to 
the  proper  interpretation  of  a deed,  which  has  since  been  frequently 
cited  and  followed  in  Ontario  as  well  as  in  the  English  Courts,  is 
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Waterparh  v.  Fennell  (1859),  7 H.L.C.  650.  At  pp.  683  and  681, 
Lord  Wensleydale  states : — 

“In  the  course  of  the  long  and  elaborate  discussion  which  This 
case  underwent  in  the  Irish  'Court,  some  observations  were  ineiden- 
i ally  made  which  are  liable  to  be  misunderstood  as  to  the  limits 
within  which  parol  evidence  is  receivable  to  explain  deeds,  as  if  it 
could  be  done  only  in  cases  of  doubt.  Some  observations  were  also 
made  to  the  effect  that  what  was  intended  by  the  grantor  might 
be  always  submitted  to  the  jury  when  parol  evidence  was  receiv- 
able. Whether  parcel  or  not  is  often  said,  but  not  with  strict  pro- 
priety, to  be  a question  for  the  jury.  I apprehend  that  the  true 
rule  is  perfectly  well  settled,  and  is  fully  explained  in  Sir  James 
WigranVs  excellent  treatise  on  the  subject.  The  construction  of  a 
deed  is  always  for  the  Court;  but,  in  order  to  apply  its  provisions, 
evidence  is  in  every  case  admissible  of  all  material  facts  existing 
at  the  time  of  the  execution  of  the  deed,  so  as  to  place  the  Court 
in  the  situation  of  the  grantor.  In  $eeds,  as  well  as  wills,  the 
state  of  the  subject  at  the  time  of  execution  may  always  be  inquired 
into  ; and  as  with  respect  to  ancient  deeds  the  state  of  the  subject 
nt  their  date  can  seldom,  if  ever,  be  proved  by  direct  evidence, 
modern  usage  and  enjoyment  for  a number  of  years  is  evidence 
to  raise  a presumption  that  the  same  course  was  adopted  from  an 
earlier  period,  and  so  to  prove  contemporaneous  usage  and  enjoy- 
ment at  the  date  of  the  deed.” 

In  Van  Diemen  s Land  Co.  v.  Table  Cape  Marine  Board,  [1906] 
A.C.  92?  at  p.  98,  Lord  Ilalsbury,  delivering  the  judgment,  states 
that  “the  circumstances  under  which  modern  user  may  be  proved 
to  explain  a written  instrument  are  treated  of  with  great  precision 
by  the  learned  Judges  who  advised  the  House  of  Lords  in  Water- 
park  v.  Fennell V 

A recent  decision  of  the  Judicial  Committee  of  the  Privy  Coun- 
cil which  has  some  bearing  upon  the  question  of  the  admissibility 
of  extrinsic  evidence  to  shew  the  intention  of  the  parties  will  be 
found  in  Price  Bros.  & Co.  Ltd.  v.  The  King,  [1926]* 3 D.L.R.  612. 
The  deed  to  be  interpreted  was  a grant  made  by  King  Louis  XIV. 
of  France  in  1693,  of  t^ie  seigniory  of  Lake  Metis  and  the  surround- 
ing area  extending  to  one  French  league  in  depth.  Modern  sur- 
veys had  established  that  there  existed  a chain  of  three  lakes,  con- 
nected by  streams  or  channels,  and  the  Privy  Council  decided  that 
all  three  were  included  in  the  grant.  No  previously  decided  cases 
are  cited  in  the  judgment,  which  was  delivered  by  Lord  'Salvesen. 
The  contention  by  the  'Crown  was  that  the  description  included 
only  the  one  (upper)  lake  and  not  all  three  bodies  of  water,  and 
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this  view  was  upheld  in  the  Supreme  Court  of  Canada,  Duff,  J., 
dissenting.  At  p.  644,  Lord  iSalvesen  uses  the  following  language  : — 

“This  question  must  be  determined,  not  by  reference  to  accur- 
ate geographical  conditions  as  they  have  now  been  ascertained, 
but  on  a construction  of  the  grant  itself  as  applied  to  the  knowledge 
of  the  locality  which  was  then  available.  'This  question  is  by  no 
means  free  from  difficulty,  as  is  evidenced  by  the  great  diversity 
of  opinion  in  the  Courts  below,  and  can  only  be  determined  on  a 
consideration  of  the  terms  of  the  grant  itself  and  of  the  presum- 
able intention  of  the  grantor  in  so  far  as  this  can  be  derived  from 
the  information  as  to  the  locality  which  was  then  available.  At 
this  date  this  can  only  be  conjectured  from  plans  and  other  docu- 
ments of  which  a large  number  have  been  produced  with  a view 
to  elucidating  the  question  at  issue.” 

The  language  of  the  grant  itself  was  simple,  but  the  difficulty 
was  met,  when  the  attempt  was  made  to  fit  the  description  to  the 
subject  of  the  grant.  This  is  the  difficuly  which  confronted  the 
Court  in  Waterparlc  v.  Fennell,  in  Brady  v.  Sadler,  and  in  a host 
of  other  reported  cases. 

Under  the  circumstances  of  the  present  case,  in  the  light  of 
the  law  as  above  stated,  it  seems  to  me  clear  that  extrinsic  evidence 
must  be  admitted  to  shew  the  circumstances  under  which  the  arti- 
ficial channels  were  cut ; by  what  authority,  under  what  agreement 
or  arrangement,  for  what  purpose,  they  were  constructed,  and  to 
what  use  they  were  put.  Such  evidence  would  not  be  to  enlarge 
or  restrict  the  effect  of  the  Crown  grant,  nor  to  vary  or  alter  the 
meaning  of  its  language.  Having  in  view  the  condition  of  the 
property,  the  subject-matter  of  the  grant,  the  evidence  wrould  be 
directed  to  shewing  the  rights  of  the  grantee  in  respect  of  the 
artificial  watercourse  referred  to  in  the  grant  and/or  shewn  on 
the  plan  incorporated  therewith ; which  rights  are  neither  set  out 
in  the  grant  itself  nor  are  they  defined  by  law. 

Against  the  admission  of  intrinsic  evidence,  counsel  for  the 
plaintiff  has  cited  the  decisions  in  Wyatt  v.  Attorney-General  of 
Quebec , [1911]  A.C.  489,  and  Hunter  v.  Richards  (1912),  26 
O.L.R.  458,  affirmed  on  appeal  (1913),  28  O.L.R.  267,  where, 
however,  this  point  is  not  mentioned. 

In  the  Wyatt  case,  the  appellants  w^ere  grantees  of  lands  on 
both  sides  of  a river  which  wras  both  navigable  and  floatable,  at 
such  locality,  and  from  thence  to  its  mouth.  The  appellants 
claimed  exclusive  fishing  rights  in  the  river  opposite  their  lands 
(having  no  right  or  title  to  the  bed  of  the  stream),  and  sought  to 
support  their  claim  by  evidence  of  previous  and  subsequent  eor- 


373 


Grant,  J. 
1927. 


Keew„atin 
Power 
Co.  Ltd. 
v. 

Keewatin 
Flour 
Mills  Ltd. 


374 


ONTARIO  LAW  REPORTS. 


Grant,  J. 
1927. 

Keewatin 
Power 
Go.  Ltd. 
v. 

Keewatin 
Flour 
Mills  I/td. 


[VOL. 


respondence  as  enlarging  the  terms  of  their  grants,  and  that  they 
had  exercised  such  fishing  rights  continuously  from  the  date  of 
the  patents  without  hindrance  or  interference. 

It  was  held  that,  as  the  letters  patent  were  plain  and  unambig- 
uous in  their  terms,  and  did  not  specifically  grant  rights  of  fishing, 
the  patentees  could  not,  by  such  correspondence  and  subsequent 
exercise  of  fishing  rights,  so  enlarge  the  plain  terms  of  their  grants. 

In  that  case  there  was  clearly  no  ambiguity,  either  latent  or 
patent. 

In  the  eases  at  bar,  the  Crown  grants  convey  to  the  defend- 
ants (or  their  predecessors)  lands  containing  artificial  water- 
courses, referred  to  as  mill-races,  which  had  previously  been  and 
were  then  being  used  for  that  purpose,  in  the  operation  of  their 
mills;  the  patents  are  silent  as  to  the-  rights,  in  respect  of  such 
artificial  watercourses  or  mill-races,  which  were  intended  to  be 
conferred.  As  already  stated,  such  rights  are  not  defined  by  law, 
and  can  only  be  shewn  by  extrinsic  evidence,  unless  indeed  the 
right  to  use  them  as  mill-races  should  be  inferred  from  the  fact 
of  their  very  existence  upon  and  through  the  lands  conveyed,  an 
inference  which  would  be  favourable  to  the  defendants. 

In  Hunter  v.  Richards , the  plaintiff  and  defendant  respectively 
had  water-powers  and  saw-mills  on  the  same  stream,  the  mill  of 
the  plaintiff  being  down-stream  from  that  of  the  defendant.  The 
plaintiff  complained  that  the  defendant  was  polluting  the  stream 
by  throwing  saw-dust  therein.  The  defendant  claimed  the  right 
to  do  so,  by  Crown  grant  and  also  by  prescription.  Although  the 
defendant’s  lots  were  sold  in  1855  to  his  predecessor  in  title,  for 
a water-power  and  to  run  a saw-mill  and  grist-mill,  yet  when  the 
patent  issued  in  1859  it  contained  no  reference  to  the  water-power 
or  to  the  mill.  The  Divisional  Court  (by  a majority,  Riddell,  J., 
dissenting)  held  that  the  defendant  had  no  right  to  pollute  the 
stream,  and  that  extrinsic  evidence  was  not  admissible  to  shew  that 
such  right  was  intended  to  he  conferred.  A perusal  of  the  reasons 
for  the  decision  makes  it  quite  clear  that  the  defendant  was  seek- 
ing to  shew,  by  evidence  to  be  obtained  from  correspondence,  etc., 
in  the  Crown  Lands  Department,  not  only  that  it  was  intended 
that  a saw-mill  should  be  erected  and  operated  by  the  water- 
power, hut  also  that  it  should  be  inferred  therefrom  that  he  should 
have  the  right  to  throw  his  saw-dust  in  the  stream,  and  thereby 
pollute  the  same.  The  refusal  of  extrinsic  evidence  was  based 
upon  the  Wyatt  decision,  which  had  been  received  after  the  argu- 
ment and  before  judgment  was  pronounced.  The  water-power 
right  was  not  denied  by  the  Court,  hut  merely  the  right  of  pollu- 
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tion.  Riddel^  J.,  dissenting,  was  of  opinion  that  it  was  necessary 
and  proper  to  look  at  the  records  of  the  Crown  Lands  Department 
in  order  to  determine  the  rights  and  position  of  the  parties,  and 
referred  to  Brady  v.  Sadler  (supra) . 

In  the  Hunter  case,  the  lands  lay  along  a natural  watercourse, 
and  the  defendant  desired  not  merely  to  establish  his  right  to  a 
water-power,  but  also  that  the  Court  should  infer  a right  to  pollute 
the  stream  with  saw-dust,  because  the  property  was  acquired  for 
saw-mill  purposes.  An  injunction  was  granted  to  restrain  the 
pollution,  but  the  defendant’s  claim  to  the  water-power  was  not 
interfered  with.  It  seems  manifest  that  the  defendant  was  not 
merely  attempting  to  add  something  to  the  terms  of  his  grant.  As 
a riparian  owner,  he  was,  by  well-settled  law,  expressly  prohibited 
from  fouling  the  stream.  Yet  he  sought  to  have  the  'Court  infer 
in  his  favour  a right  of  pollution,  in  direct  conflict  with  this  well- 
settled  law.  There  was  no  ambiguity  either  latent  or  patent,  yet 
be  it  noted  that  Riddell,  J.  (now  J.A.),  expressed  the  opinion 
(which  he  supported  by  authorities)  that  the  Court  should  con- 
sider the  condition  of  the  property,  the  fact  of  the  erection  of  a 
mill  pursuant  to  agreement  with  the  -Crown  Lands  Department, 
and  the  intention  of  the  parties  as  evidenced  by  the  condition  of 
the  property  and  the  user  thereof,  as  well  as  by  the  departmental 
records. 

The  district  in  which  lay  the  lands  and  waters  in  question 
in  these  actions  was,  for  some  years,  the  subject  of  a dispute  be- 
tween the  Dominion  and  Provincial  authorities,  wdiich  terminated 
in  what  was  publicly  called  the  Boundary  Award,  by  which  the 
Provincial  claims  were  sustained. 

A considerable  volume  of  material,  consisting  of  orders  in 
council,  both  Dominion  and  Provincial,  maps  and  plans,  reports, 
documents  and  correspondence,  was  put  in  evidence,  all  of  which 
would  be  of  interest  to  the  student,  but  to  portions  only  do  I deem 
it  necessary  to  refer. 

In  or  about  the  month  of  June,  1874,  an  arrangement  was 
consummated  between  the  Dominion  and  Provincial  authorities, 
duly  ratified  by  orders  in  council,  by  which  a conventional  boun- 
dary for  the  Province  of  Ontario  at  the  north  and  west  limits 
thereof  was  agreed  upon,  accompanied  hy  an  agreement  between 
the  two  Governments  that,  pending  the  authoritative  establish- 
ment of  the  true  limits  of  the  Province,  any  grants  or  leases 
which  might  be  made  by  one  or  other  of  the  two  Governments  on 
either  side  of  the  conventional  boundary  so  agreed  upon,  would, 
after  the  fixing  of  the  true  boundary,  be  ratified  by  the  other  Gov- 
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eminent  if  it  should  then  be  found  that  the  lands  so  dealt  with 
were  within  the  jurisdiction  of  such  latter  Government.  Exhibit 
32  will  be  found  to  contain  particulars  of  the  agreement  entered 
into  between  the  Governments  of  the  Dominion  and  Province 
respectively. 

In  the  year  1881,  acting  under  instructions  from  the  Surveyor- 
General  of  Canada,  one  John  McLatchie,  D.L.S.,  made  a survey 
of  the  district  in  which  these  lands  are  situate,  exhibits  34  and 
35  being  certified  copies  of  the  instructions  given  to  him  and  of 
his  report  respectively.  A large  plan  was  prepared  by  McLatchie, 
which  will  be  found  on  file  as  exhibit  33.  On  this  plan  will  be 
found  outlined  a canal  on  MacAulay’s  mill-site,  running  through 
from  Portage  bay  in  the  Lake  of  the  Woods  to  Winnipeg  bay, 
which  is  a portion  of  the  Winnipeg  river.  It  will  be  noted  that 
this  is  shewn  coloured  blue  as  indicating  the  existence  of  water 
in  a channel  between  the  two  bodies  of  water.  There  will  also 
be  noted  upon  this  plan,  in  a position  westerly  from  MacAulay’s 
mill-site,  the  words  “mill-site/*  close  to  a bay  or  indentation  from 
Winnipeg  bay,  with  the  capital  letter  “A”  placed  thereon  or 
immediately  adjoining  thereto.  What  is  marked  on  this  plan  as 
MacAulay’s  mill-site  apparently  afterward  became  in  turn  Dick 
and  Banning’s  mill-site  and  ultimately  the  mill-site  and  mill-race 
of  Keewatin  Flour  Mills  Ltd.,  one  of  the  defendants.  The  other 
mill-site  to  the  west  marked  on  McLatchie’s  plan  with  the  letter 
“A”  ultimately  became  (approximately)  the  mill-site  of  the  other 
defendant,  Lake  of  the  Woods  Milling  Company  Ltd.,  and  the 
canal  or  artificial  channel  which  now  forms  this  defendant’s  mill- 
race  was  excavated  from  an  indentation  on  the  north  shore  of 
Portage  bay  near  the  capital  letter  “B”  on  this  plan,  running 
from  that  point  northwesterly  and  westerly  to  the  indentation 
above  referred  to  from  Winnipeg  bay  near  the  capital  letter  “A” 
on  the  plan.  It  is  interesting  to  note  on  exhibit  35,  McLatchie’s 
report,  that  in  his  opinion  the  construction  of  a canal  at  “A” 
would  not  be  very  expensive,  and  he  refers  to  its  suitability  for  the 
development  of  a water-power.  He  refers  also  to  “the  canal 
already  made  by  W.  J.  MacAulay  where  he  is  about  erecting  a 
saw-mill.”  Upon  this  plan  also  are  shewn  the  premises  of  the 
"Keewatin  Lumbering  and  Manufacturing  'Company,  the  prede- 
cessor of  the  plaintiff  company  in  these  actions. 

In  the  same  year,  1881,  John  Mather  (already  mentioned 
above),  being  then  an  officer  of  the  Keewatin  Lumbering  and  Man- 
ufacturing Company  Ltd.,  had  some  correspondence  with  the 
Deputy  Minister  of  the  Interior  of  Canada  in  regard  to  what 
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Mather  calls  in  exhibit  36  “a  comprehensive  scheme  as  to  what  Grant,  .T. 
arrangements  would  in  my  opinion  best  utilise  to  the  fullest  extent  1027 

the  undeveloped  water-power/’  and  he  goes  on  to  state  that  he  “will  

mark  on  the  plan  you  have  sent,  as  nearly  as  I can,  the  differ-  p^wei/^ 
ent  positions  and  localities  where  the  water  may  be  used  as  a Co.  Ltd. 
motive  power,  and  will  refer  to  them  in  my  report.  Meantime  Keewatin 
Mr.  McLatchie  is  noting  in  his  survey  the  exact  position,  and  Mi^OIi  tD 
when  his  plan  is  made  up  there  will  be  no  difficulty  in  mapping 
out  the  different  water-powers.”  The  ‘promised  report  by  John 
Mather  will  be  found  in  exhibit  38,  dated  the  27th  April,  1881. 

As  previously  stated,  John  Mather  was  actively  interested  and 
engaged  as’  an  executive  in  the  company  which  acquired  and  de- 
veloped the  water-power  subsequently  transferred  to  the  * plaintiff 
company,  and  was  also  occupying  an  executive  position  in  the  two 
defendant  companies.  It  is  of  interest  to  note  that  Mather  in  this 
report,  exhibit  38,  deals  with  the  water-power  on  the  west  branch 
of  the  Winnipeg  river,  and  also  the  development  of  water-powers 
by  the  construction  of  canals  or  artificial  channels  from  Portage 
bay  to  Winnipeg  bay,  which  water-powers  would  be  available  for 
the  operation  of  mills  to  be  established  thereon. 

MacAulay’s  canal  or  channel  had,  apparently,  already  been 
cut  or  excavated,  and,  as  McLatchie  states  in  his  report,  Mac- 
Aulay  was  at  that  time  engaged  in  building  his  mill.  This  man 
MacAulay,  in  1874,  had  acquired  a licence  from  the  Dominion 
Government  for  the  cutting  of  timber  over  a considerable  area  in 
this  district.  Exhibits  39  and  40  refer  to  this,  the  latter  being 
a copy  of  a letter  written  by  MacAulay  to  the  late  Sir  John  A. 
Macdonald,  seeking  to  have  an  opening  through  the  'Canadian 
Pacific  Eailway  bank  for  his  water-channel  to  serve  his  mill.  That 
was  in  1878.  This  opening  was  left  in  the  railway  bank  in  accord- 
ance with  his  request,  and  a trestle  bridge  constructed  over  the 
channel,  which  was  used  for  floating  in  logs  to  his  mill  erected 
thereon.  Exhibit  41  is  a copy  of  a letter  written  by  Mr.  David- 
son, the  Land  Surveyor,  to  the  Minister  of  Crown  Lands,  under 
date  of  the  23rd  November,  1880,  wherein  he  reports  having  made 
the  survey  of  land  at  Keewatin  for  MacAulay  for  “a  water-power, 
mill-yard,  and  piling  ground.”  In  this  letter  the  writer  states 
that  the  water-power  was  by  canal  from  a bay  of  the  Lake  of  the 
Woods  to  the  Winnipeg  river,  between  which  there  was  stated  to 
be  a fall  of  about  16  feet  with  an  unlimited  supply  of  water.  Ex- 
hibit 42  is  the  survey  made  by  Mr.  Davidson  “for  water-power  and 
mill -grounds.”  In  1881,  MacAulay  sold  and  conveyed  the  lands 
which  ho  had  acquired  from  the  Minister  of  the  Interior  of  Canada, 
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together  with  his  mill,  mill-privilege  for  water-power,  logs  and 
chattels,  etc.,  unto  Lick  and  Banning  (exhibit  43).  To  acquire 
what  he  apparently  thought  would  be  a satisfactory  title  to  the 
property  including  water-power  and  mill-site,  MacAulay  pre- 
sented a petition,  exhibit  4G,  to  the  Minister  of  the  Interior,  re- 
stating the  facts  leading  up  to  the  then  existing  state  of  affairs, 
and  requesting  a formal  lease  for  21  years,  renewable.  His  re- 
quest in  this  regard  was  apparently  approved  by  order  in  council, 
a copy  of  which  was  filed  as  exhibit  47,  and  exhibit  48  is  a grant 
from  the  Department  of  the  Interior  to  MacAulay  of  the  lands 
in  question,  and  to  this  document  is  attached  a tracing  referred 
to  therein,  upon  which  is  shewn  the  canal  or  artificial  watercourse 
running  through  the  mill-site  from  Portage  bay  to  Winnipeg  bay. 
This  grant  is  dated  the  19tli  May,  1884. 

Exhibit  49  is  a certified  copy  of  the  report  of  a committee  of 
the  Privy  'Council  of  Canada,  dated  the  5th  April,  1887.  This 
recites  the  receipt  of  a petition  shewing  the  lowering  of  the  waters 
of  the  Lake  of  Woods  and  the  interference  with  lumbering  and 
other  manufacturing  interests  resulting  therefrom;  and  further 
referring  to  the  narrow  neck  of  land  dividing  the  Lake  of  the 
Woods  from  the  Winnipeg  river  and  the  fact  that  manufacturers 
and  others  who  had  already  established  themselves  and  were  oper- 
ating their  mills  thereon  were  compelled,  owing  to  the  lowness  of 
the  water,  to  run  their  mills  at  half-time  only,  and  that  at  small 
expense  the  outlets  from  the  Lake  of  Woods  to  the  Winnipeg  river 
could  be  dammed  in  order  to  raise  and  hold  the  level  of  the  waters, 
and  that  John  Mather  had  offered  to  build  a dam  to  the  satisfac- 
tion of  the  appropriate  Ministers  for  a sum  stated,  and  it  was 
recommended  that  his  offer  be  accepted  and  that  the  dam  be 
erected. 

Pursuant  to  the  above,  what  was  afterward  known  as  “the 
Roller  Dam”  was  erected  by  John  Mather  and  his  associates.  It 
is  to  be  noted  that  this  dam  was  erected  for  the  purpose  of  con- 
serving the  waters  for  the  benefit  of  the  lumbermen  and  manu- 
facturers who  were  already  or  might  thereafter  be  established  upon 
the  narrow  neck  of  land  between  the  Lake  of  the  Woods  and  the 
Winnipeg  river.  The  MacAulay  mill,  afterward  acquired  by  Dick 
and  Banning,  was  one  of  those  then  established,  and  the  defendant 
the  Keewatin  Flour  Mills  Ltd.  now  has  its  mill  and  plant  erected 
approximately  upon  the  site  at  that  time  occupied  b}r  the  Mac- 
Aulay or  Dick  and  Banning  mill,  and  having  the  water  flowing 
through  the  canal  or  artificial  channel  excavated  by  MacAulay, 
though  whether  or  not  such  channel  remains  unaltered  since  that 
time  has  vet  to  be  considered. 
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In  1885;  the  Boundary  Award  having  established  the  rights  Grant,  J. 
of  the  Province  of  Ontario  in  respect  of  these  lands,  Dick  and  -^>7 

Banning  applied  to  the  Crown  Lands  Department  for  a piece  of  ^ 

land  lying  to  the  west  of  the  27  acres  which  they  had  acquired  from  Vp^werIN 
MacAulay.  In  1887,  the  Lake  of  the  Woods  Milling  'Company  Co.  Ltd. 
Ltd.,  for  which  John  Mather,  as  its  vice-president,  was  acting,  Keewatin 
applied  for  certain  lands  lying  north  of  the  Canadian  Pacific  Rail-  ]yIr^01LTD 
way  station-grounds  at  Keewatin  and  extending  to  the  shores  of  * 
the  Winnipeg  river,  together  with  certain  islands  in  that  vicinity. 

The  application  was  dated  the  3rd  May,  1887?  and  a copy  is  filed 
as  exhibit  52.  The  intention  of  the  company  to  erect  a large 
flouring  mill  and  other  necessary  buildings  was  expressed  therein. 

Another  letter  to  the  then  Minister  of  Crown  Lands  was  written 
by  Mather  on  the  same  date,  in  which  he  states  that  the  company 
is  almost  ready  to  begin  building  and  that  it  wishes  to  get  title 
to  the  lands  before  it  spends  its  money.  This  application  by 
the  defendant  Lake  of  the  Woods  Milling  Company  came  in  con- 
flict with  the  prior  application  made  by  Dick  and  Banning  in  1885 
for  a portion  of  the  lands,  and  correspondence  ensued  between  the 
Department  and  the  two  applicants — Mitchell,  the  president,  and 
John  Mather^  the  vice-president,  conducting  the  correspondence  on 
behalf  of  the  Lake  of  the  Woods  Milling  Company.  Reference  is 
made  in  various  letters  to  the  water-power,  and  it  was  made  very 
clear  that  this  defendant  company  was  endeavouring  to  acquire 
this  site  (which  it  did  ultimately  acquire)  for  the  express  pur- 
pose of  being  enabled  to  utilise  the  water-power  by  the  construc- 
tion of  an  artificial  channel  or  watercourse  between  Portage  bay 
m the  Lake  of  the  Woods  and  the  Winnipeg  river,  a portion  of 
which  proposed  channel,  as  appears  from  the  correspondence,  fol- 
lowed or  was  intended  to  follow  the  line  of  a natural  ravine  run- 
ning in  from  Portage  bay.  Mather’s  letter-  of  the  30th  May,  1887 
( exhibit  58),  addressed  to  the  Assistant  Commissioner  of  -Crown 
Lands  in  Toronto,,  goes  into  the  matter  in  some  detail.  Con- 
siderable correspondence  passed,  in  the  course  of  which  the  claims 
of  other  persons  for  improvements,  etc.,  were  brought  to  the 
attention  of  the  defendant  company,  and  all  of  these,  with  the 
exception  of  the  claim  of  Dick  Banning  & Co.,  were  amicably  ad- 
justed, the  defendant  company  making  payments  to  these  other 
persons  by  arrangement  with  the  Commissioner  of  'Crown  Lands. 

With  Dick  Banning  & Co.  they  were  unable  to  make  any  settle- 
ment, and  at  the  suggestion  of  the  Commissioner  of  Crown  Lands 
the  matter  was  submitted  to  arbitrators.  In  the  meantime  George 
B.  Kirkpatrick,  an  official  of  the  Crown  Lands  Department,  made 
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an  examination  on  the  ground,  and  on  the  23rd  Jul}',  188?,  he 
made  a report  to  the  Commissioner  (exhibit  66). 

The  arbitration  for  a portion  of  the  property  desired  by  the 
Lake  of  the  Woods  Milling  Company,  and  for  which  Dick  Ban- 
ning & iCo.  were  making  claim,  was  not  concluded  until  some  time 
in  1890,  when  the  arbitrators  by  their  award  (exhibit  79)  fixed 
the  amount  to  be  paid  to  Dick  Banning  & Co.  at  $1  375.  This 
amount  was  ultimately  paid  and  a receipt  therefor  given  under 
date  of  the  6th  October,  1890,  forming  part  of  exhibit  83.  As  a 
result  of  the  tentative  agreement  between  the  Lake  of  the  Woods 
Milling  Company  and  the  Commissioner  of  Crown  Lands,  which 
was  reached  apparently  in  1887,  but  which  could  not  then  be  car- 
ried to  completion  by  the  execution  of  documents  owing  to  differ- 
ences to  be  adjusted  with  other  parties,  as  already  mentioned, 
the  milling  company  proceeded  to  the  cutting  of  the  mill-race 
or  channel  by  which  the  water-power  between  Portage  bay  and 
Winnipeg  river  would  be  made  available  for  its  mill.  Exhibit 
69  is  a copy  of  a letter  written  by  the  Assistant  Commissioner  to 
the  president  of  the  milling  company,  which  refers  to  the  obstruc- 
tion of  the  roadway  by  the  cutting  of  the  mill-race,  and  the  reply 
to  this,  written  by  John  Mather  as  vice-president  of  the  milling 
company,  will  be  found  in  exhibit  70. 

On  the  16th  May,  1889,  John  Mather  wrote  to  the  Honour- 
able A.  S.  Hardy,  then  iCommissioner  of  Crown  Lands  for  Ontario, 
enclosing  a copy  of  a letter  which  he  had  previously  written  on 
the  same  subject  on  the  17th  February,  1888,  to  the  Honourable 
'T.  B.  Pardee  (the  former  Commissioner)  regarding  the  position 
and  rights  of  the  Keewatin  Lumbering  and  Manufacturing  Com- 
pany in  respect  of  their  lease  of  certain  lands  and  islands  in  the 
Lake  of  the  Woods,  which  that  company  had  acquired  in  1879. 
from  Messrs.  Fuller  & Co.  (exhibit  89),  who  in  turn  had  acquired 
it  from  the  Minister  of  the  Interior  for  Canada.  These  letters 
refer  to  what  is  now  known  as  Tunnel  Island,  which  lies  in  the 
Winnipeg  river  at  the  outlet  of  the  Lake  of  the  Woods,  dividing 
that  river  into  its  east  and  west  branches.  Upon  the  west  branch 
are  now  erected  the  dam  and  power-plant  of  the  plaintiff  company. 
The  lease  to  Fuller  Ross  & Dennis,  dated  the  22nd  July,  1875,  and 
made  by  the  Minister  of  the  Interior  for  Canada,  is  filed  as  ex- 
hibit 88.  This  document  appears  to  have  been  both  a lease  and  a 
licence  to  cut  timber. 

In  1889,  by  order  in  council  (exhibit  72),  Mr.  Kirkpatrick  was 
formally  appointed  a commissioner  to  examine  into  all  the  appli- 
cations by  various  parties  for  mining  locations,  mill-sites,  lands, 
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and  building  lots  in  the  vicinity  of  iiat  Portage,  Keewatin,  and 
adjoining  part  of  the  Lake  of  the  Woods,  and  to  settle  differences 
etc.,  and  exhibit  73  contains  a copy  of  his  report  bearing  date 
the  23rd  November,  1889. 

In  1890  further  correspondence  took  place  between  the  Com- 
missioner of  Crown  Lands  and  the  Lake  of  the  Woods  Milling 
Company  and  Lick  arid  Banning  regarding  the  three  and  one- 
half  acres  (approximately)  claimed  by  the  latter,  which  termin- 
ated in  the  arbitration  and  the  award,  after  which,  and  the  amic- 
able adjustment  of  certain  claims  of  other  persons  as  above  referred 
to,  was  acquired  a Crown  grant  of  the  lands  which  had  been  occu- 
pied and  utilised  as  a mill-site  and  mill-privilege  by  the  Lake  of 
the  Woods  Milling  Company  since  1888. 

On  the  11th  October,  1890,  John  Mather,  as  vice-president  of 
the  company,  wrote  the  (Commissioner  of  Crown  Lands  enclosing 
the  receipt  of  Dick  Banning  & Co.  for  the  payment  to  them  of  the 
amount  awarded  by  the  arbitrators,  and  also  a tracing  signed  by 
Dick  Banning  & Co.  shewing  the  parcel  as  to  which  the  latter  had 
released  their  claim.  Copies  of  the  letter,  the  receipt,  and  the 
tracing,  produced  from  the  Department  of  Crown  Lands,  are  filed 
as  exhibit  83.  The  parcel  as  to  which  Dick  Banning  & Co/s  claim 
was  released  appears  on  the  tracing  enclosed  in  lines  shaded  pink, 
which  will  be  found  to  include  a substantial  portion  of  the  mill- 
race,  as  the  tracing  clearly  indicates. 

Under  date  of  the  10th  May,  1892,  the  Crown  grant  (exhibit 
20)  was  made  by  the  Commissioner  of  Crown  Lands  to  the  Lake 
of  the  Woods  Milling  Company  Ltd. 

Reference  has  already  been  made  to  this  grant  and  to  other 
conveyances  by  which  this  defendant,  the  Lake  of  the  Woods 
Milling  Company  Ltd.,  acquired  all  the  lands,  including  the  banks 
and  bed  of  the  artificial  channel  or  watercourse  which  serves  the 
purpose  of  its  mill-race,  from  Portage  bay  through  to  Winni- 
peg river,  saving  and  excepting  only  the  lands  owned  by  the  Can- 
adian Pacific  Railway  Company  as  part  of  their  Keewatin  station- 
grounds  and  railway  right  of  way. 

Reverting  to  a consideration  of  the  rights  and  position  of  the 
plaintiff  company,  exhibit  87  will  be  found  to  consist  of  a copy 
certified  from  the  Surveys  Branch  of  the  Department  of  Crown 
Lands  of  an  agreement  dated  the  4th  November,  1891,  between 
the  Keewatin  Lumbering  and  Manufacturing  Company  Ltd.  and 
her  Majesty  as  represented  by  the  Province  of  Ontario.  This 
agreement  recites  that  her  Majesty  had  agreed  to  sell  and  the  com- 
pany had  agreed  to  purchase  ‘Tunnel  Island  (excepting  the  right 
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of  way  and  other  rights  of  the  (Canadian  Pacific  Railway  Company, 
the  colonization  road,  and  certain  other  lands  to  the  south  of  the 
railway),  and  also  to  purchase  23  acres  of  land  on  the  south  shore 
of  the  west  branch  of  the  Winnipeg  river,  inter  alia.  The  com- 
pany undertook  to  expend  in  the  construction  of  works  for  the 
purpose  of  creating  water-power  the  sum  of  $250,000,  of  which  at 
least  $150,000  was  to  be  expended  within  a period  of  three  years 
from  the  date  of  the  agreement,  the  work  to  be  begun  wdthin  one 
year  from  the  said  date,  and  not  less  than  one-fourth  of  the  last 
mentioned  sum  to  be  expended  within  one  year  from  the  com- 
mencement of  the  work.  The  remainder  of  the  total  sum  was  to 
be  expended  when  the  Lieutenant-Governor  in  Council  should  so 
direct.  Plans  for  the  work  were  to  be  submitted  in  detail  and 
had  to  be  approved  by  an  engineer  appointed  by  the  Government 
before  being  acted  upon.  The  company  gave  further  covenants 
regarding  the  supply  of  power  to  any  parties  requiring  the  same,  at 
rates  to  be  determined  by  an  engineer  appointed  by  the  Lieuten- 
ant-Governor in  Council,  who  should  take  into  account  the  expen- 
ditures made  by  the  company  and  difficulties,  etc.,  encountered  by 
them  in  making  the  water-power  efficient,  etc.  The  document 
goes  on  to  recite  that  the  company,  as  assignee  of  Richard  Fuller 
and  others,  held  a lease  from  the  Government  of  'Canada  of  cer- 
tain islands  in  the  Lake  of  the  Woods  and  of  certain  lands  on  the 
mainland  for  the  term  of  21  years  and  had  agreed  to  surrender 
the  islands.  The  company  thereupon  surrendered  the  said  islands 
and  all  the  land  on  shore  contained  in  or  covered  by  such  lease, 
in  consideration  whereof  her  Majesty  agreed  to  grant  to  the  com- 
pany yearly  licences  to  cut  timber  upon  certain  of  such  islands. 
The  company  was  required  to  give  a bond  in  the  penal  sum  of 
$40,000  by  way  of  security  for  the  faithful  performance  of  the 
agreement.  The  document  is  executed  with  the  seal  of  the  company 
by  the  hands  of  Alfred  Fuller,  president,  and  John  Mather,  acting 
secretary,  and  also  by  the  late  Mr.  Hardy,  the  then  Commissioner 
of  Crown  Lands. 


The  plaintiff  contends  that,  as  this  agreement  was  entered  into 
with  the  Commissioner  of  Crown  Lands  by  the  plaintiff’s  pre- 
decessor in  title,  prior  to  the  actual  Crown  grant  (exhibit  20) 
to  the  Lake  of  the  Woods  Milling  Company  Ltd.,  which  was  dated 
the  10th  May,  1892,  although  the  Crown  grant  to  the  plaintiff 
(exhibit  1)  was  not  made  until  the  13th  April,  1894,  by  virtue  of 
relation  hack  to  the  agreement  (exhibit  87)  the  plaintiff’s  rights 
are  prior  in  time  to  the  rights  of  the  Lake  of  the  Woods  Milling 
Company  Ltd.  It  should  he  noted  that  the  Crown  grant  (exhibit 
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42)  to  Dick  and  Banning,  the  predecessors  in  title  of  the  defend- 
ant the  Keewatin  Flour  Mills  Ltd.,  was  dated  the  5th  January, 
1891,  and  therefore  was  prior  in  time  even  to  the  agreement  (ex- 
hibit 87)  upon  which  the  plaintiff  relies. 

On  the  lltli  April,  1892,  the  Keewatin  Lumbering  and  Man- 
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uf  a during  Company  Ltd.  wrote  to  the  Commissioner  of  Crown  Keewatin 
Lands  a letter,  of  which  a copy  is  filed  as  exhibit  91,  which  letter 
is  signed  by  John  Mather  as  manager.  It  is  stated  in  the  letter 
that  work  was  proceeding  with  surveys  and  plans  for  the  improve- 
ments in  connection  with  the  water-power  on  Tunnel  Island,  and 
a request  is  made  for  the  inclusion  in  the  grant  to  the  company 
of  a small  island  near  the  north  side  of  Tunnel  Island  to  enable 
the  company  to  utilise  the  water.  Exhibit  92  is  a copy  of  the 
assignment,  dated  the  22nd  September,  1893,  by  the  Keewatin 
Lumbering  and  Manufacturing  Company  Ltd.  to  the  Keewatin 
Power  Company  Ltd.,  of  the  agreement  of  the  24th  November, 

1891,  between  the  former  company  and  her  Majesty  (exhibit  87). 

The  assignment  was  executed  with  the  corporate  seals  of  the  two 
companies,  Richard  Fuller  signing  as  president  of  both  companies. 
Apparently  the  Keewatin  Power  (Company  Ltd.  was  incorporated 
to  take  over  and  handle  the  development  of  the  water-power,  and 
by  this  assignment  the  new  company  was  invested  with  the  rights 
of  the  old  company  under  the  said  agreement. 

Under  date  of  the  17th  October,  1913,  the  then  Minister  of 
Lands  Forests  and  Mines  for  Ontario  released  the  plaintiff  com- 
pany from  any  further  expenditure  of  money  under  the  agree- 
ment of  the  24th  November,  1891  (exhibit  87),  and  released  and 
discharged  the  obligation  under  the  bond  for  $40,000  above  re- 
ferred to. 

The  above  being  a summary  of  the  earlier  history  of  the  mat- 
ter, it  is  necessary  more  closely  to  investigate  the  foundation  for 
the  plaintiff’s  claims  against  these  defendants.  By  Crown  grant 
(exhibit  1)  dated  the  13th  April,  1894,  certain  lands  were  con- 
veyed to  the  plaintiff  company.  The  lands  described  included. 
inter  alia , Tunnel  Island,  the  land  opposite  thereto  on  the  other 
shore  of  the  west  branch  of  the  river,  and  also  “(e)  all  those 
islets  or  reefs  of  rocks  and  the  land  under  water  in  said  west 
branch  of  Winnipeg  river  between  Tunnel  Island  and  the  last 
described  block  of  land  together  with  the  water-power  adjoining 
thereto  on  the  west  branch  or  outlet  of  the  said  Winnipeg  river.” 

The  following  is  a later  paragraph  in  the  document:  “Subject 
nevertheless  to  the  performance  by  the  said  the  Keewatin 
Power  Company  Limited  of  all  the  terms  and  conditions  of 
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the  hereinbefore  in  part  recited  agreement  of  the  24th  day  of 
November,  1891,  and  subject  also  to  the  condition  and  under- 
standing that  'nothing  herein  contained  shall  be  construed  as  con- 
ferring upon  the  grantees  exclusive  rights  elsewhere  upon  the 
said  Lake  of  the  Woods  or  upon  other  streams  flowing  into  or 
out  of  said  lake,  or  shall  confer  upon  said  company  power  or 
authority  to  interfere  with  or  in  any  way  restrict  any  powers  or 
privileges  heretofore  enjoyed  by  us  or  which  may  hereafter  be 
granted  or  demised  to  any  other  person  or  company  in  respect  of 
any  other  water-power  on  the  said  Lake  of  the  Woods  or  on  any 
other  stream  flowing  out  of  or  into  the  said  lake.” 

This  latter  paragraph  provides  for  exceptions  and  reservations 
from  the  operation  of  the  grant,  which  were  not  mentioned  or 
provided  for  in  the  recited  agreement  (exhibit  87),  which,  the 
plaintiff  contends,  this  deed  was  intended  to  implement.  It  is 
further  to  be  noted  that  all  the  terms  and  conditions  imposed  upon 
the  plaintiff  by  exhibit  87  had  not  been  fulfilled  in  their  entirety. 
The  Crown,  apparently,  was  willing  to  forgo  its  right  to  require 
complete  and  absolute  fulfilment  in  all  respects.  Apparently  an 
arrangement,  new  in  part,  but  in  general  based  upon  the  previ- 
ous agreement,  was  agreed  upon,  and  a patent  issued,  with  some 
new  or  additional  conditions  or  subject  to  certain  reservations. 

Having  in  mind  that  both  defendant  companies,  at  the  time 
of  the  plaintiffs  'Crown  grant,  were  and  had  been  for  some  years 
(in  the  case  of  the  Keewatin  Flour  Mills  Ltd.  and  its  predecessors, 
for  many  years)  enjoying  water-privileges  or  water-powers,  through 
their  artificial  channels  or  watercourses,  “elsewhere  upon  the  said 
Lake  of  the  Woods”  or  “flowing  . . . out  of  said  lake,”  were 
it  necessary  to  the  decision,  there  would  seem  to  be  some  ground 
for  holding  that  the  defendants’  water-privileges  or  water-powers 
might  be  brought  within  a reasonable  interpretation  of  the 
language  of  this  paragraph. 

I prefer,  however,  to  Test  my  decision  upon  other  grounds. 

Dealing  first  with  the  position  of  the  Keewatin  Flour  Mills 
Ltd.,  it  appears  that  the  original  excavation  of  the  water-channel 
was  made  by  MacAulay,  about  or  prior  to  1881,  in  which  year  he 
was  erecting  his  saw-mill.  MacAulay’s  claim  or  title  was  based 
upon  his  lease  from  the  Dominion  Government,  acting  under  the 
convention  or  temporary  arrangement  made  with  the  Government 
of  Ontario,  by  which  a conventional  boundary  of  the  Province  was 
agreed  upon,  pending  the  ultimate  determination  of  the  true 
boundary.  Subsequently,  Dick  and  Banning  acquired  MacAulay’s 
rights  and  obtained  a patent  from  the  Dominion,  and  the  iCom- 
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missioner  of  Grown  Lands  recognised  such  rights  so  acquired,  Grant,  J. 
on  two  occasions : once  when  he  gave  Lick  and  Banning  a patent 
(exhibit  12)  for  the  lands  now  held  by  this  defendant;  and  — 
secondly  when  he  required  the  defendant  the  Lake  of  the  Woods  Power 
Milling  Company  to  pay  Dick  and  Banning  $1,375,  the  amount  Go.  Ltd. 
awarded  by  arbitrators,  before  he  gave  that  defendant  a grant  Keewatin 
of  some  two  or  three  acres  to  which  Dick  and  Banning  claimed 
to  be  entitled.  It  is  also  worthy  of  note  that  the  so-called  “gentle- 
men’s agreement”  between  the  Dominion  and  the  Province  was 
recognised  by  the  statute  of  the  Province,  R.S.O.  1887,  ch.  4, 

“An  Act  respecting  the  Northerly  and  Westerly  boundaries  of 
Ontario”  (vide  recital  at  foot  of  p.  14).  It  is  not  without  signifi- 
cance that,  in  a grant  of  27  acres,  the  expressed  consideration  was 
the  sum  of  $5  (exhibit  12). 

The  inference  appears  to  me  to  be  irresistible  that  this  Crown 
grant  by  the  Province  was  in  fulfilment  (pro  tanto)  of  the  agree- 
ment between  the  Ontario  and  Dominion  Governments,  providing 
recognition  by  each  of  grants  previously  made  by  the  other,  in 
respect  of  lands  on  one  side  or  the  other  of  the  conventional  boun- 
dary. However  that  may  be,  it  seems  clear  to  me  that  the  Pro- 
vincial Government  recognised  the  rights  of  this  defendant’s  pre- 
decessors in  title  and  possession,  including  the  title  to  and  use  of 
the  water-privilege  through  the  artificial  channel,  prior  to  any 
grant  of  a water-power  to  the  plaintiff’s  predecessors,  in  respect  of 
the  west  branch  of  the  Winnipeg  river.  Whether  the  arrangement 
between  the  two  Governments  was  or  wras  not  binding,  the  Pro- 
vincial Government  apparently  (as  was  to  be  expected)  chose  to 
treat  it  as  one  to  be  honourably  carried  out,  and,  in  my  opinion, 
under  the  circumstances,  the  plaintiff  is  not  in  a position  which 
enables  it  to  question  its  validity  or  binding  effect. 

If  one  looks  at  the  records  and  correspondence,  it  seems  to  my 
mind  abundantly  clear  that  both  of  these  defendants  were  intended 
to  have  and  enjoy  the  water-powers,  through  the  respective  mill- 
races,  for  the  operation  of  their  mills. 

The  Dick  and  Banning  mill,  as  to  the  one  channel,  and  the 
Lake  of  the  Woods  Company’s  mill,  as  to  the  other,  were  erected 
in  their  respective  locations  for  the  express  purpose  of  enabling 
them  to  be  operated  by  the  water-powers  which  the  channels  pro- 
vided. The  provincial  authorities  wsere  at  all  times  fully  aware 
of  the  facts,  and  shewed  their  active  approval  of  the  construction 
and  use  of  the  “mill-races”  by  the  plans  prepared  by  the  depart- 
mental surveyors,  and  ihe  references  made  to  such  mill-races  in 
the  descriptions  of  lands  conveyed  by  Crown  grants,  apart  alto- 
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gether  from  the  evidence  of  departmental  co-operation  spread  all 
through  the  correspondence  and  other  records. 

Rut,  even  if  it  should  he  determined  that  not  all  the  material 
put  in,  subject  to  objection,  is  admissible,  I am  still  of  opinion 
that  ample  evidence  is  furnished  by  applications,  correspondence, 
and  other  documents,  together  with  the  surrounding  circumstances, 
coming  within  the  classes  of  admissible  evidence  as  stated  by 
Osier,  J.A.,  in  Brady  v.  Sadler  ( supra ),  to  establish  clearly  the 
intention  on  the  part  of  the  Crown  that  the  two  defendants  should 
have  and  utilise  the  water-powers. 


The  facts  of  these  cases  are  such  as,  in  my  opinion,  to  bring 
them  within  the  second  class  of  cases  referred  to  by  Lord  Parker 
in  his  reasons  for  judgment  in  Pwllbach  Colliery  Co.  Ltd.  v. 
Woodman,  [1915]  A.C.  634,  at  pp.  646  and  647,  where  he  uses 
these  words: — 


“The  second  class  of  cases  in  which  easements  may  impliedly 
be  created  depends  not  upon  the  terms  of  the  grant  itself,  but  upon 
the  circumstances  under  which  the  grant  was  made.  The  law  will 
readily  imply  the  grant  or  reservation  of  such  easements  as  may 
be  necessary  to  give  effect  to  the  common  intention  of  the  parties 
to  a grant  of  real  property,  with  reference  to  the  manner  or  pur- 
poses in  and  for  which  the  land  granted  or  some  land  retained  by 
the  grantor  is  to  be  used.  See  Jones  v.  Pritchard,  [1908]  1 Ch. 
630,  and  Lyttleton  Times  Co.  Ltd.  v.  Warners  Ltd.,  [1907]  A.C. 
476.  But  it  is  essential  for  this  purpose  that  the  parties  should 
intend  that  the  subject  of  the  grant  or  the  land  retained  by  the 
grantor  should  be  used  in  some  definite  and  particular  manner.  It 
is  not  enough  that  the  subject  of  the  grant  or  the  land  retained 
should  be  intended  to  be  used  in  a manner  which  may  or  may  not 
involve  this  definite  and  particular  use.” 

Again  at  the  top  of  p.  648,  the  learned  Law  Lord  states: — 
“It  is  true  that  a demise  of  an  existing  brewery  or  an  existing 
mill  would  probably  connote  a common  intention  that  the  brewery 
or  mill  should  he  worked  in  the  manner  in  which  it  had  been 
worked  prior  to  the  demise,  and  therefore  that,  if  so  worked  it 
caused  a nuisance  to  the  lessor,  he  could  not  be  heard  to  complain.” 
Another  aspect  of  the  same  question  is  brought  into  view  by 
the  application  of  the  principle  that  no  one  can  be  allowed  to 
derogate  from  his  own  grant. 

This  maxim  is  very  fully  explained  and  clearly  illustrated  by 
Parker,  J.,  in  Browne  v.  Floiver,  [1911]  1 Ch.  219.  beginning  at 
the  foot  of  p.  224,  whence  the  following  quotation  is  taken: — 
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"‘The  plaintiffs  next  relied  on  the  maxim  that  no  one  can  be  Grant,  J. 
allowed  to  derogate  from  his  own  grant.  This  maxim  is  generally  ^7 

quoted  as  explaining  certain  implications  which  may  arise  from 

the  fact  that,  or  the  circumstances  under  which,  an  owner  of  land  Vpowek * 
grants  or  demises  part  of  it,  retaining  the  remainder  in  his  own  Co.  Ltd. 
hands.  The  real  difficulty  is  in  each  case  to  ascertain  how  far  such  Keewatix 
implications  extend.  It  is  well  settled  that  such  a grant  or  demise  Mn^,0Xp.  ?> 
will  (unless  there  be  something  in  the  terms  of  the  grant  or  demise " 
or  in  the  circumstances  of  the  particular  case  rebutting  the  im- 
plication) impliedly  confer  on  the  grantee  or  lessee,  as  appurten- 
ant to  the  land  granted  or  demised  to  him,  easements  over  the 
land  retained  corresponding  to  the  continuous  or  apparent  quasi- 
easements  enjoyed  at  the  time  of  the  grant  or  demise  by  the 
property  granted  or  demised  over  the  property  retained.  For 
example,  if  the  owner  of  a house  with  windows  overlooking  vacant 
land  of  the  same  owner  grant  or  demise  the  house,  the  grant  or 
demise  will  in  general  by  implication  confer  on  the  grantee  or 
lessee  easements  of  light  and  support  over  or  by  the  vacant  land. 

The  terms  of  the  grant  or  demise  or  the  special  circumstances  of 
the  case  may,  however,  rebut  the  implication.  Further,  the  cir- 
cumstances of  the  case  may  be  such  that  though  at  the  time  of  the 
grant  or  demise  there  be  no  continuous  or  apparent  quasi-ease- 
ments enjoyed  by  the  property  granted  or  demised  over  the  prop- 
erty retained,  yet  easements  over  the  property  retained  may  be 
impliedly  created  and  become  appurtenant  to  the  property  granted 
or  demised.  Thus,  if  the  grant  or  demise'  be  for  the  purpose  of 
erecting  a building  with  defined  windows  overlooking  other  land 
of  the  grantor  or  lessor,  an  easement  of  light  to  such  windows  over 
such  other  land  will  be  created,  and  similarly  there  will  be  created 
an  easement  of  support  by  the  land  retained  for  the  building  to 
be  built.  But  again  these  implications  may  be  rebutted  by  the 
special  circumstances  of  the  case. 


‘"'But  the  implications  usually  explained  by  the  maxim  that  no 
one  can  derogate  from  his  own  grant  do  not  stop  short  with  ease- 
ments. Under  certain  circumstances  there  will  be  implied  on  the 
part  of  the  grantor  or  lessor  obligations  which  restrict  the  user  of 
the  land  retained  by  him  further  than  can  be  explained  by  the 
implication  of  any  easement  known  to  the  law.  Thus,  if  the  grant 
or  demise  be  made  for  a particular  purpose,  the  grantor  or  lessor 
comes  under  an  obligation  not  to  use  the  land  retained  by  him  in 
such  a way  as  to  render  the  land  granted  or  demised  unfit  or 
materially  less  fit  for  the  particular  purpose  for  which  the  grant 
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or  demise  was  made.  In  Aldin  v.  Latimer  Clark  Muirliead  & Co., 
[1894]  2 Ch.  437,  land  having  been  demised  for  the  purpose  of 
carrying  on  the  business  of  a timber  merchant,  the  lessor  came 
under  an  obligation  not  to  build  on  land  retained  by  him  so  as 
to  interrupt  the  access  of  air  to  sheds  on  the  demised  property 
used  for  drying  timber,  although  the  law  does  not  recognise  any 
easement  of  air  unless  it  comes  through  or  to  some  defined  passage 
or  aperture.” 

The  above  exposition  of  the  law  was  approved  by  the  Court  of 
zVppeal  in  England  in  the  case  of  Harmer  v.  Jumbil  ( Nigeria ) 
Tin  Areas  Ltd.,  [4921]  1 -Ch.  200,  at  pp.  217,  220-1-2.  At  p.  226, 
Younger,  L.J.,  makes  the  following  statement: — 

“If,  for  instance,  the  purpose  of  a grant  would  in  a particular 
case  be  frustrated  by  some  act  of  the  lessor  on  his  own  land 
which,  while  involving  no  physical  interference  with  the  enjoy- 
ment of  the  demised  property,  would  yet  be  completely  effective 
to  stop  or  render  unlawful  its  continued  user  for  the  purpose  for 
which  alone  it  was  Jet^  I can  see  no  reason  at  all  in  principle  why 
fut  res  magis  valeat  quam  pereaf  that  act  should  not  be  pro- 
hibited, just  as  clearly  as  an  act  which,  though  less  completely 
effective  in  its  result,  achieved  it  by  some  physical  interference.” 

A review  of  the  authorities  upon  this  question  will  be  found 
in  the  10th  edition  of  Gale  on  Easements,  beginning  at  p.  117. 

In  the  cases  at  bar,  adopting  and  applying  the  principles  above 
enunciated,  the  Crown  would  not  be  free  to  frustrate  the  purpose 
for  which  grants  had  been  made  to  the  defendants,  namely,  the 
operation  of  their  mills  by  the  use  of  the  water-powers  through 
the  existing  mill-races,  nor  could  the  plaintiff  acquire  from  the 
Crown  any  greater  or  stronger  right  in  that  regard. 

That  being  so,  and  both  artificial  channels  having  been  in  use 
for  some  years  before  even  the  agreement  of  the  plaintiff’s  prede- 
cessors had  been  entered  into  (and  longer  before  the  plaintiff's 
patent  issued),  and  the  Crown  having  granted  patents  to  the 
defend  ants  of  the  lands  upon  and  through  which  the  mill-races 
were  then  in  existence  and  operation,  and  the  said  mill-races 
having  been  recognised  in  such  patents,  either  by  express  reference 
thereto  in  the  description  of  lands,  or  by  being  shewn  on  the  plans 
incorporated  with  the  deeds,  I am  fully  convinced  that  the  defend- 
ants’ rights  to  the  use  of  the  water-powers  cannot  be  successfully 
attacked  by  the  plaintiff.  What  is  the  extent  or  what  the  limits 
of  such  water-privileges  is  another  question,  still  to  be  decided. 

Before  passing  to  consideration  of  that  question,  it  is  expedi- 
ent that  T should,  at  least,  refer  to  other  grounds  of  defence,  set 
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up  in  these  actions.  It  is  said  that  the  plaintiff  did  not  spend  all 
the  money,  nor  did  it  fulfil  all  the  terms  and  conditions  of  the 
agreement  (exhibit  87)  made  by  the  Crown  with  its  predecessors, 
and  that  it  is  therefore  limited,  as  to  its  power-rights  and  as  to 
the  time  of  their  origin,  to  its  grant  from  the  (Crown  (exhibit  1). 
That  Crown  grant  was  undoubtedly  the  outcome  of  an  arrange- 
ment new  in  part,  but  also  based  upon  the  original  agreement 
(exhibit  87). 

it  is  true  that  the  Crown  was,  apparently,  not  compellable  to 
issue  the  patent  to  the  plaintiff,  because  the  latter  had  admittedly 
not  fulfilled  all  the  terms  and  conditions  of  the  original  agree- 
ment, so  as  to  be  able  to  force  the  issue  of  the  patent.  I am  of 
opinion  that  this  objection  to  the  plaintiff's  position  and  claims 
in  these  actions  may  serve  to  this  extent,  namely,  that  it  may  de- 
prive the  plaintiff  of  the  priority  as  to  time  which  might  have  been 
afforded  it  by  an  earlier  agreement  completely  fulfilled,  instead 
of  a new  agreement  based  upon  the  old.  This,  of  course,  has  no 
bearing  upon  the  case  of  the  Keewatin  Flour  Mills  Ltd.,  to  whose 
predecessor  in  title  a Crown  grant  had  been  made  before  the 
plaintiff's  original  agreement  (exhibit  87)  was  entered  into. 
However,  in  my  opinion,  the  point  is  too  narrow  to  afford  any 
safe  or  satisfactory  ground  for  a decision. 

The  defendants  set  up  also  that  the  plaintiff  and  its  predeces- 
sors had  full  knowledge  of  and  acquiesced  in  what  was  being  done 
by  the  defendants;  that  the  plaintiff  stood  by  and  assented  to  the 
development  of  the  water-power  through  the  canals,  and  the  erec- 
tion and  equipment  of  huge  mills  and  elevators  to  be  operated  by 
water-powers  so  developed,  the  whole  involving  the  expenditure  of 
several  million  dollars,  and  that  the  plaintiff  is  now  estopped  from 
questioning  the  defendants'  rights  to  do  as  they  have  done  in  the 
honest  belief  that  they  were  lawfully  entitled  to  the  use  of  the  • 
water-powers. 

As  has  been  stated  above,  John  Mather  was  the  moving  spirit  in 
all  three  companies  who  are  parties  to  this  litigation.  He  was  the 
executive  head  of  the  Keewatin  Lumbering  Company,  which 
acquired  the  water-power  rights  on  the  west  branch  of  the 
river,  the  Crown  grant  for  which  was  taken  in  the  name  of 
the  plaintiff  company,  of  which  company  also  he  was  an  incor- 
porator and  occupied  an  executive  position  therein.  He  had  joined 
in  the  incorporation  of  the  defendant  the  Lake  of  the  Woods  Mill- 
ing .Company,  and  occupied  an  executive  position  in  that  company 
also.  He  conducted  the  negotiations  and  the  correspondence  with 
the  -Commissioner  of  Crown  Lands  which  led  up  to  the  Crown 
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grant  to  that  company  of  part  of  the  lands  which  it  now  owns, 
including  the  bed  and  banks  of  the  artificial  water-course;  and, 
upon  receiving  assurance  that  a patent  would  issue,  he  proceeded 
with  the  erection  of  the  company's  mill,  which  was  intended  to 
be  and  was  operated  by  the  water-power  for  several  years  before 
the  issue  of  the  Crown  grant  to  the  plaintiff  company,  of  which  he 
was,  during  that  period,  the  chief  executive.  It  is  of  interest  to 
note,  in  this  connection,  that  some  of  Mather’s  letters,  written 
in  the  interest  of  the  defendant  company,  were  so  written  upon 
me  letter  paper  of  the  Keewatin  Lumbering  Company,  the  pre- 
decessor of  the  plaintiff. 

It  is  also  interesting  to  note  that,  as  late  as  1911,  the  plaintiff 
company  contributed  to  the  Lake  of  the  Woods  Milling  Company 
one-third  of  the  expense  incurred  in  closing  up  the  leak  in  the  dam 
of  the  latter  company  ( vide  exhibit  95). 

The  defendant  the  Keewatin  Flour  Mills  Ltd.  was  incorpor- 
ated in  1904,  and  John  Mather,  who  was  still  at  the  head  of  the 
plaintiff  company,  was  also  one  of  the  incorporators  of  this  de- 
fendant, and  remained  in  an  executive  position  therein  until  the 
time  of  his  death. 

This  defendant  acquired  the  property  and  rights  which  had 
formerly  been  held  by  Dick  and  Banning,  and  proceeded  to  erect 
a large  mill  for  the  express  purpose  of  utilising  the  water-power 
which  was  made  available  by  the  artificial  .channel  constructed 
many  years  before  the  plaintiff’s  predecessors  had  acquired  any 
water-power  rights. 

That  the  plaintiff  company,  or  its  predecessors,  had  full 
knowledge  of  what  was  being  done  by  both  defendants,  and 
acquiesced  therein,  and  recognised  their  right  to  do  what  they 
were  doing,  seems  to  me  to  be  incontestable. 

As  I apprehend  the  circumstances,  the  three  companies  were 
working  along  in  a friendly  manner,  without  any  dispute  or 
difference  and  without  any  question  being  raised  as  to  the  defend- 
ants’ rights,  until  control  of  the  plaintiff  company  passed  into 
other  hands. 

' It  was  not  until  1916,  apparently,  that  the  defendants’  rights 
to  water-power  were  seriously  questioned,  and  then  the  writs  were 
issued  in  these  actions,  which  have  been  brought  to  trial  11  years 
later. 

T n my  opinion,  there  was  such  an  acquiescence  on  the  part  of 
the  plaintiff  as  would  make  it  inequitable  for  the  Court  to  give 
effect  to  its  claim  that  the  defendants  are  not  entitled  to  the 
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use  and  enjoyment  of  water-powers  through  the  respective  ari-  Grant,  J. 
ficial  channels.  1927. 


In  respect  of  the  action  against  the  Lake  of  the  Woods  Milling  j^TO5WATTN- 
Company  I am  also  of  opinion  that  a good  defence,  to  a limited  Power 

extent,  has  been  established,  upon  the  ground  of  prescription.  'Vm 

Such  a defence  would  avail  only  to  the  extent  to  which  it  could  be  Keewatix 

J Jj  LOT/Ii 

shewn  that  this  defendant  had  used  and  enjoyed  the  water-power  Mills  Ltd. 
for  at  least  20  years  prior  to  the  date  of  the  issue  of  the  writ  in 

this  action,  namely,  the  22nd  day  of  February,  1916:  Bealey  v. 

Shaw  (1805),  6 East  208. 

The  authorities  were  reviewed  by  Mr.  Justice  Hodgins  in 
Cardwell  v.  Brechenridge  (1913),  4 O.W.N,  1295,  24  O.W.R.  569, 
at  pp.  581-2-3.  The  measure  of  the  right  is  determined  by  the 
extent  of  the  actual  user  and  enjoyment.  This  measure,  in  the 
present  case,  would  be  more  limited  than  the  measure  to  be  applied 
if  my  conclusion  (above  stated)  be  correct,  that  this  defendant 
was  originally  intended  to  have,  and  did  acquire,  the  right  to  the 
use  of  the  water-power  by  the  common  intention  of  the  parties. 

In  the  latter  case,  in  my  opinion,  this  defendant  would  be  entitled 
to  the  use,  in  the  operation  of  its  mill  and  plant,  of  such  water- 
power as  could  be  developed  from  the  artificial  channel  as  it  ex- 
isted at  the  time  when  the  plaintiff’s  patent  was  issued.  The 
right,  being  in  the  nature  of  an  easement,  would  be  for  the  pur- 
pose intended,  namely,  the  development  of  power  for  the  operation 
of  mill  and  plant,  and  would  not  carry  with  it  any  right  wilfully 
to  waste  the  supply  of  water.  On  the  other  hand,  the  extent  of 
the  right  would  be  limited  by  the  then  capacity  of  the  channel, 
and  the  user  contemplated  by  the  common  intention.  The  channel 
might  be  cleaned  out  but  could  not  be  enlarged  so  as  to  permit 
any  greater  quantity  of  water  to  be  carried  through  it.  The 
right  would  not  depend  upon,  nor  would  it  be  limited  to,  the  actual 
user  and  enjoyment.  This  statement  of  the  rights  acquired,  by 
reason  of  the  common  intention  of  the  parties,  is  applicable  also 
to  the  case  of  the  Keewatin  Flour  Mills  Ltd.  The  evidence  of 
actual  user  and  enjoyment  by  the  latter  defendant  does  not  appear 
to  support  a defence  based  upon  prescription,  and  this  I under- 
stood Mr.  Robinson  to  concede. 


Evidence  was  adduced  to  shew  that  some  alterations  were  made 
to  the  two  channels,  more  extensive  in  the  case  of  Keewatin  Flour 
Mills  Ltd.,  and  since  the  Crown  grant  to  the  plaintiff  (exhibit 
1).  It  may  be  that  some  of  such  alterations,  in  the  case  of  the 
Lake  of  the  Woods  Milling  /Company,  were  made  prior  to  the  20- 
}rear  prescriptive  period,  and  would  therefore  not  be  open  to  objec- 
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tion  when  the  writ  was  issued.  The  evidence  as  to  the  alterations 
made  was  extensive,  but  I do  not  feel  competent  to  determine,  upon 
such  evidence  as  is  upon  the  record,  whether  or  not  the  alterations 
would  and  did  have  the  effect  of  actually  increasing  the  volume 
of  water  taken  from  the  Lake  of  the  Woods,  and  also  of  affecting 
injuriously  the  plaintiff's  power-rights. 

For  this,  expert  testimony  would  appear  to  be  necessary.  As  I 
view  the  matter,  the  onus  of  establishing  clearly  that  injury  has 
been  caused,  and  the  extent  or  amount  of  the  damage  suffered,  is 
upon  the  plaintiff.  If  the  plaintiff  so  elects  in  writing,  within  30 
days,  by  notice  delivered  and  filed,  it  may  have  a reference  to  the 
Master,  at  its  own  risk  as  to  costs,  for  the  purpose  of  shewing  the 
nature  and  extent  of  alterations  alleged  to  have  been  made  to  the 
channels  since  the  date  of  the  plaintiff's  patent  (exhibit  1),  and 
prior  to  the  issue  of  the  writs,  and  the  effect  thereof  upon  the 
plaintiff's  power-rights,  and  the  amount  of  damage  occasioned  to 
the  plaintiff  thereby. 

Damages,  if  any,  sustained  by  the  plaintiff  by  reason  of  any 
such  alterations  of  the  channels  made  prior  to  the  issue  of  the 
writs  may  be  assessed  down  to  the  time  of  the  assessment.  These 
fall  within  the  operation  of  Rule  260.  Vide  Hole  v.  Chard  Union, 
[1894]  1 Ch.  293,  296.  If  the  defendants  made  alterations  to 
the  mill-races  after  the  issue  of  the  writs,  the  damages,  if  any, 
suffered  by  the  plaintiff  in  consequence  of  such  further  alterations 
would  have  to  be  recovered  in  another  action. 

In  the  event  of  such  reference  being  taken,  further  directions 
and  costs  will  be  reserved.  If  the  plaintiff  do  not  so  elect  with- 
in the  time  above  limited,  the  actions  will  stand  dismissed  with 
costs. 


[APPELLATE  DIVISION.] 

Re  South  Bruce  Provincial  Election. 


Johnston  v.  MoCallum. 


Provincial  Elections — Corrupt  Practices — Promise  and  Payment  of 
Money  to  Induce  Candidate  to  Withdraw — Meaning  of  “ Candidate ” 
— Ontario  Election  Act,  1926,  16  Geo.  V.  ch.  V secs.  2,  1J/,  15,  58, 
62,  1 Vi,  177  (1) , ( 2 ),  178 — Disqualification  of  Candidate — “ Corrupt 
Intent ” — Involuntary  and  Excusable  Ignorance. 

The  judgment  of  Rose  and  Fisher,  JJ.,  ante  106,  was  affirmed  as  to 
the  voiding  of  the  election  and  reversed  as  to  the  disqualification  of 
the  candidate  returned  (the  appellant). 
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Held,  that  A.,  to  whom  money  was  paid  by  the  appellant  and  T.,  was 
and  remained  a candidate  until  the  time  for  nominations  had  gone  by. 

(2)  That  the  acts  of  T.  and  the  appellant  constituted  a corrupt  prac- 
tice, and  brought  the  case,  so  far  as  the  validity  of  the  election  was 
in  issue,  within  the  meaning  of  sec.  174  of  the  Election  Act,  and 
the  avoidance  of  the  election  should  stand. 

(3)  As  to  disqualification,  that  the  corrupt  practice,  though  com- 
mitted with  the  actual  knowledge  and  con’sent  of  the  appellant, 
should  be  excused  as  being  made  without  any  corrupt  intent  by 
him,  under  the  conditions  set  out  in  sec.  177  (2). 

(4)  That  the  appellant’s  ignorance,  when  the  payment  was  made,  of 
the  legal  position  of  A.,  as  bein’g  still  a candidate,  was,  in  the  cir- 
cumstances, both  involuntary  and  excusable,  and  that  he  in  good 
faith  endeavoured  to  have  the  election  conducted  according  to  law. 

Per  Ferguson,  J.A.: — A person  clothed  with  the  status  of  candidate 
at  any  time  after  the  issue  of  the  writ  for  the  election  (see  secs.  2, 
14,  and  15  of  the  Act)  can'  divest  himself  of  that  status  only  in  man- 
ner provided  by  secs.  58  and  62;  and,  consequently,  it  was  unneces- 
sary in  this  case  to  determine  whether  the  payment  to  A.  was  or 
was  not  made  to  induce  him  to  withdraw  or  to  induce  him  to  refrain 
from  fyling  his  nomin'ation-papers,  for  in  either  case  the  payment 
was  made  while  A.  was  in  law  a candidate,  and  was  a corrupt  act 
within  the  meaning  of  the  statute. 

Appeal  by  M.  A.  McCallum,  respondent  to  the  petition,  from 
the  judgment  of  Rose  and  Fisher,  JJ.,  ante  106. 

October  17,  18,  19,  and  20.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Grant,  JJ.A. 

The  Hon.  N.  W.  Rowell,  K.  C.,  and  A.  W.  Roebuck,  for  the 
appellant,  argued  that  the  trial  Judges  erred  in  finding  that  he 
was  guilty  of  having  committed  a corrupt  practice.  The  payment 
of  his  expenses  to  Anderson  was  made  in  pursuance  of  the  Paisley 
resolution  passed  on  the  6th  November,  1926,  and  not  on  the  initi- 
ative of  the  appellant.  The  payment  was  made  not  as  an  induce- 
ment to  Anderson  to  retire,  but  as  a reasonable,  and  what  was  be- 
lieved to  be  a proper,  provision  for  a candidate  who  had  dropped 
out  of  the  contest.  The  trial  Judges  having  found  that  the  with- 
drawal of  Anderson  was  not  induced  by  the  payment,  the  appellant 
cannot  be  held,  on  the  evidence,  to  have  given  it  with  any  differ- 
ent intent  than  that  with  which  it  was  received.  Anderson  had 
in  fact  and  in  law  retired  before  the  payment  was  made,  and  the 
payment,  in  those  circumstances,  was  not  a corrupt  act  under  the 
Ontario  Election  Act,  16  Geo.  Y.  ch.  4.  Whether  or  not  he  had 
withdrawn,  the  payment  was  made  on  the  assumption  and  belief 
that  he  had  withdrawn,  and  therefore  there  could  be  no  corrupt 
intent.  The  trial  Judges  further  erred  in  finding  that  the  acts  of 
the  appellant,  even  if  amounting  to  a corrupt  practice,  did  not 
fall  within  the  saving  provisions  of  sec.  177.  subsec.  2,  of  the  Act. 
The  ignorance  of  the  candidate  was  found  by  the  trial  Judges  to 
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be  involuntary.  It  should  also  have  been  found  to  be  excusable, 
since  he  acted  on  the  advice  of  his  committee  and  had  consulted 
his  solicitor  with  reference  to  the  legality  of  the  payment.  Refer- 
ence to  Muskoka  and  Parry  Sound  Election  Case  (1884),  1 Ont. 
Elec.  iCas.  197;  Re  South  Waterloo  Provincial  Election  (1924),  55 
O.L.R.  245;  Welland  Election  Case  (No.  2)  (1875),  Il.E.C.  187; 
Kingston  Election  Case  (1874),  H.E.C.  625,  at  p.  634;  Radyk  v. 
Shandro  (1915),  21  D.L.R.  266. 

T.  II.  Lennox , K.C.,  and  G.  C.  Price , for  Johnston  et  ad.,  peti- 
tioners, respondents  to  the  appeal,  contended  that  the  payment  to 
Anderson  was  made  before  his  withdrawal.  When  a candidate  of 
an  organised  party  retires  from  the  field,  two  men  at  least  must 
know  of  it — the  chief  executive  officer  and  his  clerical  assistant, 
the  secretary  of  the  organisation.  As  far  as  Johnston,  the  secre- 
tary, was  concerned,  he  had,  on  his  own  evidence,  no  knowledge 
of  .Anderson’s  withdrawal.  Up  to  the  time  of  the  meeting  there 
had  been  no  intention  to  withdraw  or  assertion  of  withdrawal 
expressed  by  Anderson.  A statement  made  to  personal  friends 
unofficially  is  not  a withdrawal  under  the  Act.  The  amount  paid 
was  not  the  amount  of  the  expenses  of  the  retiring  candidate.  No 
account  was  asked  for,  none  was  given,  and  no  inquiry  was  made 
to  ascertain  what  those  expenses  had  been.  No  matter  what  the 
intention  of  Anderson  was  in  receiving  the  money,  McCallum 
thought  that  he  would  remain  in  the  field  unless  his  “expenses” 
were  paid.  There  was  no  resolution  passed  at  any  meeting  author- 
ising McCallum  to  do  what  he  did.  lie  paid  the  money  out  of 
his  own  pocket,  regardless  of  any  resolution  which  may  have  been 
passed.  The  facts  that  negotiations  took  place,  that  the  amount 
of  the  payment  remained  in  dispute,  and  that  these  conversations 
took  place  prior  to  the  time  that  Anderson  agreed  to  retire,  made 
it  impossible  to  say  that  the  payment  of  this  money  did  not  affect 
or  bring  about  the  decision  of  Anderson  to  retire  from  the  field. 
The  appellant  was  not  open  and  fair  in  not  disclosing  certain 
essential  circumstances  of  the  bargaining  to  his  associates  and  to 
his  solicitor,  before  obtaining  the  latter’s  advice,  and  therefore 
cannot  come  within  the  protection  of  sec.  177.  The  amount  of 
the  payment  was  fixed  as  the  result  of  bargaining  between  Ander- 
son and  the  appellant,  and  the  fact  that  Anderson  took  very  great 
care  to  see  that  he  was  paid  before  he  retired  indicates  that  the 
payment  was  not  made  innocently.  The  payment  even  of  the 
legitimate  expenses  of  a candidate  is  illegal  under  the  Act.  As 
for  the  protection  of  sec.  177,  one  can  hardly  conceive  of  a man 
doing  what  the  appellant  did  and  yet  believe  it  to  be  legal. 
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November  14.  Hodgins,  J.A. : — The  appeal  is  from  the  judg- 
ment of  Rose  and  Fisher,  JJ.,  who  avoided  the  election  and  un- 
seated and  disqualified  the  appellant. 

The  learned  Judges  decided  in  the  North  Bruce  case*,  that  the 
Paisley  resolution  passed  on  the  6th  November,,  1926,  “that  (A. 
and  B.)  be  a committee  to  arrange  for  expenses  of  candidates 
dropping  out,”  was  not  an  offer  or  promise  to  pay  money  in  order 
to  induce  a candidate  to  withdraw,  and  not  a corrupt  act  implicat- 
ing the  respondent  in  that  case.  They  acted  on  this  view  in  this 
case,  the  decision  in  which  consequently  turns  entirely  on  events 
occurring  after  that  date. 

There  is  much  to  be  said  for  that  view,  if  the  mere  text  of  the 
resolution  and  the  way  in  which  it  was  passed  are  alone  considered. 
But  such  a resolution  passed  at  a meeting  at  which  both  parties 
were  represented,  as  knowledge  of  it  spread  through  the  riding, 
would  naturally  be  considered  as  an  undertaking  or  at  least  an 
encouragement  which  might  have  a very  considerable  effect  in 
facilitating  private  arrangements,  not  always  in  the  public  inter- 
est, and  possibly  in  preventing  the  election  being  conducted 
according  to  law. 

It  might  be  used,  as  it  was  in  this  case,  as  suggesting  an  offer 
of  payment  to  a candidate  by  a seeker  after  political  honours,  as 
well  as  by  his  opponent,  which  might  not  have  been  made  if  such 
backing  were  not  “in  the  offing.”  Moreover^  the  fact  that  the 
word  “expenses”  has  a very  elastic  meaning  renders  such  a resolu- 
tion a rather  dangerous  inducement  to  a candidate  to  attempt  to 
recover  moneys  not  properly  included  in  the  ordinary  election 
expenses  as  set  out  in  the  Election  Act,  1926.  More  money  than 
could  be  properly  paid  as  a legitimate  reimbursement  to  a candi- 
date might  be  included  under  the  guise  of  “expenses.”  In  this 
case  the  inclusion  of  loss  of  time,  not  shewn  to  have  been  an 
actual  money  loss,  and  damage  to  a motor,  enabled  bargaining 
to  take  place  which  has  rendered  the  position  of  the  present 
appellant  a more  difficult  one  than  would  have  been  the  case  if 
only  proper  election  expenses  were  in  question. 

While  the  motive  of  those  who  passed  the  resolution  may 
have  been  to  get  a straight  fight  between  two  opponents  upon  one 
issue,  it  formed  a basis  upon  which  Tolton,  an  aspirant  for  the 
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nomination,  offered  $1,000  to  each  candidate  to  let  him  have  the 
field  and  eventually  served  Anderson,  as  well  as  McCallum,  in 
eliminating  the  former  as  a candidate  by  a payment  of  $1,250. 


* Re  North  Bruce  Provincial  Election , Fenton  v.  Mewhinney  (1927), 
ante  99. 
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I can  see  no  reason  for  treating  the  resolution  as  entirely  an  in- 
nocuous one.  But,  as  the  payment  to  Anderson  was  actually  made 
and  accepted,  the  proper  legal  effect  of  the  resolution  as  a promise 
to  pay  becomes  of  little  real  consequence,  as  the  case  must  be 
determined  on  the  actual  occurrences  on  the  20th  November. 

The  situation  produced  by  the  judgment  in  appeal  is  peculiar. 
Anderson,  the  candidate  who  retired,  is  held  not  to  have  been 
guilty  of  a corrupt  practice,  although  he  received  the  money 
paid  by  Tolton  and  the  appellant,  because  “from  the  whole  of 
the  evidence  . . . it  is  to  be  found  that  Anderson’s  withdrawal 
was  not  induced  by  T'olton’s  offer  or  by  the  delivery  of  the  cheque” 
(ante  at  p.  119),  although  the  trial  Judges  have  a strong  suspicion 
that  Anderson  was  consenting,  not  to  be  bribed,  but  that. Tolton 
should  attempt  to  bribe  him.  Tolton,  who,  according  to  the 
judgment  of  the  learned  trial  Judges,  paid  the  money  to  Ander- 
son to  arrange  or  secure  his  withdrawal,  is  not  disqualified,  while 
the  appellant  has  his  election  voided  and  he  himself  is  disqual- 
ified. 

There  are  several  questions  to  be  decided.  Was  Anderson  a 
“candidate”  when  the  promise  and  payment  were  made;  if  not, 
when  and  how  did  he  cease  to  be  a candidate;  is  the  election  to  be 
avoided;  is  the  appellant’s  disqualification  justified? 

The  learned  Judges  lean  to  the  idea  that  Anderson  ceased  to 
be  a candidate  at  the  meeting  of  the  executive  committee  on  the 
20th  November,  and  find  as  follows  (p.  118)  : — 

“Our  opinion  that  Anderson  was  a candidate  until  the  time  of 
the  meeting  held  in  the  hotel  on  the  20th  November  has  been 
expressed.  There  has  also  been  a suggestion  of  our  doubt  as  to 
whether  there  was  a definite  termination  of  the  candidature  at 
that  meeting;  but,  regard  being  had  to  the  necessity  of  strict  proof 
of  a case  subjecting  Anderson  to  the  penalties  and  disabilities 
mentioned  in  sec.  177  (1)  of  the  Election  Act,  1926,  the  doubt, 
such  as  it  is,  must  be  resolved  in  his  favour,  and  the  inquiry  must 
be  whether  before  the  meeting  held  in  the  hotel  he  actually  con- 
sented to  the  commission  of  a corrupt  practice  by  Tolton.” 

Upon  that  assumption  the  judgment  goes  on  to  preface  the 
finding  in  these  words  (p.  119)  : — 

“Therefore,  if  it  is  to  be  found  that,  at  a time  before  he 
ceased  to  be  a candidate,  Anderson  actually  consented  to  Tol ton’s 
attempting  to  bribe  him  to  withdraw,  the  finding  must  really 
be  based  upon  an  inference  drawn  from  the  fact  (which,  as  we 
have  said,  we  think  might  be  taken  to  be  established)  that  An- 
derson knew  that  Tolton  was  willing  to  bribe  him,  and  that  An- 
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derson  interposed  no  objection  when  he  heard  Tolton  with  some 
of  the  persons  present  in  Mr.  Truax’s  office  discussing  the  amount 
to  be  paid.  The  circumstance  just  mentioned — Anderson’s  non- 
interference when  he  knew  that  the  discussion  of  the  amount  was 
proceeding — is  to  our  minds  perhaps  the  circumstance  that  tells 
most  strongly  in  favour  of  a finding  that  Anderson  was  actually 
consenting  to  the  commission  of  a corrupt  practice  by  Tolton; 
for,  as  has  been  indicated,  we  are  not  persuaded  of  the  accuracy 
of  Anderson’s  present  statement  that  he  thought  Tolton’s  readi- 
ness to  pay  was  attributable  to  a feeling  of  responsibility  under 
the  resolution  passed  at  Paisley,  and  it  seems  to  us  that  when 
Anderson  heard  Tolton  discussing  the  amount  to  be  paid,  Ander- 
son probably  realised  that  Tolton  was  trying  to  fix  upon  a sum 
that  would  be  an  inducement  to  Anderson  to  withdraw;  and  we 
cannot  understand  why  Anderson,  if  he  was  not  willing  that 
Tolton  should  attempt  to  bribe  him,  should  have  refrained  from 
ordering  Tolton  to  leave  the  office  (where  he  seems  to  have  come 
uninvited)  or  to  desist  from  such  discussion.  We,  have,  there- 
fore, a very  strong  suspicion  that  Anderson  was  consenting — aot 
consenting  to  be  bribed,  but  consenting  that  Tolton  should 
attempt  to  bribe  him.  However,  after  turning  the  question  over 
and  over  in  our  minds,  we  are  left  with  a doubt  as  to  whether  it 
can  be  said  that  there  is  a reasonable  and  necessary  inference 
which  can  fairly  be  called  proof,  or  whether  there  is  no  more  than 
suspicion;  and,  as  the  doubt  seems  to  us  to  be  sufficiently  sub- 
stantial to  be  treated  as  a doubt  to  the  benefit  of  which  any 
accused  person  would  be  entitled,  we  conclude  that  the  report  that 
has  been  under  discussion  must  not  be  made.” 

To  understand  exactly  the  importance  of  the  statement  given 
above  it  should  be  mentioned  that  before  11  a.m.  the  $1,500  had 
been  discussed  by  Tolton  or  in  his  presence  at  Truax’s  office,  when, 
according  to  the  reasons  of  the  trial  Judges,  Anderson  was  still 
a candidate.  During  the  morning,  Tolton  had  telephoned  several 
times  to  the  appellant  mentioning  $1,000,  and,  later  on,  the  demand 
for  $1,500.  The  appellant  had  rung  up  the  president  of  his 
association  to  get  his  assent  to  the  payment  of  the  $1,000  and  had 
been  assured  by  him  that  he  thought  that  amount  could  be  raised 
from  the  party.  He  also  consulted  the  two  members  of  the 
Paisley  committee,  and  also  his  solicitor,  all  of  whom  agreed 
that  the  payment  of  expenses  to  a candidate  who  had  withdrawn 
was  legal.  The  appellant  did  not  mention  $1,500,  having  already 
got  assent  to  only  a named  sum,  namely,  $1,000,  and  he  refused 
to  increase  it,  a position  which  he  maintained  throughout.  After 
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the  meeting  of  the  executive  committee,  when,  according  to  the 
learned  trial  Judges,  Anderson  had  ceased  to  be  a candidate,  Tol- 
ton  and  Anderson  discussed  the  figures,  the  appellant  hot  being 
present,  and  settled  on  $1,250.  Then  the  appellant  was  called  in 
from  AValkerton,  but  he  declined  to  consider  or  pay  more  than 
the  $1,000,  whereupon  Tolton  told  him  he  would  pay  the  $250 
himself,  and  upon  that  understanding  the  note  was  drawn  up 
and  the  money  raised  and  paid. 

The  judgment  in  appeal  determines,  as  appears  from  what  has 
been  quoted,  that  what  occurred  after  the  meeting  of  the  executive 
committee  on  the  20th  November,  which  occupied  from  11  to 
11.40  a.m.  on  that  day,  was  not  be  regarded,  so  far  as  Anderson 
was  concerned,  he  having  withdrawn,  as  an  attempt  to  bribe  a 
candidate,  although  if  in  fact  he  was  a candidate  it  could  be 
nothing  else.  | 

It  is  difficult  to  see  how  a candidate  brought  into  the  field  as 
provided  in  sec.  2 (6)*  of  the  Election  Act,  1926,  loses  that 
status  because  of  what  he  said  to  the  men  who  paid  the  money 
and  to  others.  It  would  breed  endless  confusion  if  a man’s  can- 
didature depended  in  law  on  his  change  of  mind  or  on  the  words 
he  used  from  day  to  day  during  the  period  between  the  writ  of 
election  and  nomination-day. 

The  Election  Act,  1926,  sec.  2 (&),  says  that  a man  becomes 
a candidate  if  he  is  nominated  as  a candidate  at  an  election,  or 
is  declared  by  himself  or  by  others  to  be  a candidate,  on  or  after 
the  day  of  the  issue  of  the  writ  or  after  the  dissolution,  etc. 
Withdrawal  is  declared  by  sec.  62  to  be  effected  by  a declaration 
in  writing  delivered  to  the  returning  officer. 

I am  not  able  to  accept  the  argument  of  Mr.  Rowell  that  a 
mere  statement  to  an  individual  is  or  may  be  a withdrawal  in 
fact  for  all  purposes,  or  so  far  as  that  individual  is  concerned. 
Tn  the  latter  case  there  would  be  only  a personal  estoppel,  which 
would  in  no  way  meet  the  statutory  provision.  It  would  be  a 
remarkable  state  of  affairs  if  a candidate  occupying  the  position 
described  in  the  Election  Act  could  change  himself  into  a private 
individual  by  declaring  his  mind  in  such  a casual  manner.  I 
think  it  must  be  taken  to  be  the  law  that  once  a man  becomes  a 
candidate  he  is  so  for  all  the  purposes  of  the  election,  until  he  acts 

* “Candidate  at  an  election”  and“  candidate”  shall  mean  and  in- 
clude a person  elected  to  serve  in  the  Assembly,  and  a person  who  is 
nominated  as  a candidate  at  an  election,  or  is  declared  by  himself  or 
by  others  to  be  a candidate,  on  or  after  the  day  of  the  issue  of  the 
writ,  or  after  the  dissolution  or  vacancy  in  consequence  of  which  the 
writ  has  been  issued. 
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under  sec.  62,  or  fails  to  fyle  nomination-papers,  though  that  does 
not  weaken  the  effect  of  a public  announcement  that  he  will  not 
run.  In  the  course  of  ascertaining  whether  a corrupt  intent  is 
established,  the  fact  of  announcement  of  intention  to  withdraw 
to  the  person  accused,  by  the  candidate,  may  become  an  important 
and  even  a decisive  factor,  but  I am  unable  to  see  how  it  can 
affect  the  fact  that  the  candidature  exists  for  the  purpose  of  the 
election  until  it  is  properly  renounced.  I think  that  to  become  a 
corrupt  act  the  money  must  be  paid  to  induce  the  withdrawal  of; 
an  actual,  and  not  a possible  or  potential,  candidate,  and  that  it 
was  so  paid  in  this  case.  I therefore  concur  in  the  finding  that 
the  election  must  be  avoided. 

As  to  the  disqualification  of  the  appellant  very  important 
considerations  intervene.  The  events  which  took  place  after  the 
meeting  of  the  executive  committee  are  the  basis  of  the  appellant's 
disqualification,  thus : because,  though  Anderson  had  then 

definitely  withdrawn,  yet  when  the  $1,500  was  mentioned  to  him 
or  the  sum  of  $1,250  was  brought  to  his  notice  as  the  amount 
settled  upon,  the  appellant  must,  if  he  had  thought  the  situation 
out,  have  known  that  if  he  agreed  to  the  payment  of  the  latter  sum 
-for  the  purpose  of  preventing  the  fyling  by  Anderson  of  his  nom- 
ination-papers he  was  a party  to  a corrupt  act.  In  dealing  with 
the  appellant’s  disqualification  the  learned  Judges  make  the  follow- 
ing findings  as  to  him  (ante,  pp.  114  and  115)  : that  he 

(1)  “in  good  faith  endeavoured,  as  far  as  he  could,  to  have 
the  election  conducted  according  to  law.  The  respondent  be- 
lieved that  what  was  being  done  was  not  unlawful,  and  he  made 
no  attempt  at  concealment.” 

(2)  “This  ignorance  of  the  illegality  of  the  transaction  was 
involuntary,  being  based  upon  an  erroneous  belief  that  a solicitor 
had  expressed  the  opinion  that  the  payment  might  lawfully  be 
made.” 
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(3)  “If  the  respondent  had  paused  to  consider  the  fact  that 
the  object,  in  part  at  least,  was  to  induce  Anderson’s  withdrawal 
or  to  make  it  permanent,  he  would  have  realised  that  the  act  was 
in  fact  an  act  of  bribery  and  that  the  opinions  expressed”  [by  the 
members  of  the  Paisley  committee  and  by  his  solicitor]  “were 
utterly  irrelevant.” 

(4)  “Tolton  informed  the  respondent  that  a greater  amount 
of  money”  [than  $1,000]  “was  demanded  and  that  immediate 
payment  was  essential,  and  the  respondent,  without  reflecting  that 
he  was  acting  now  with  a purpose  quite  different  from  the  pur- 
pose which  he  had  discussed  with  his  advisers,  allowed  himself  to 
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be  rushed  into  an  adoption  of  Tolton’s  promises  and  joined  Tol- 
ton  in  raising  and  paying  the  money.  In  these  circumstances, 
we  think  that,  while  the  respondent’s  ignorance  that  he  was  com- 
mitting an  act  of  bribery  was  involuntary,  it  can  hardly  be  said 
to  be  ‘excusable’.” 

What  is  intended  by  this  is  perhaps  more  clearly  set  out  in 
a previous  part  of  the  judgment  (ante,  p.  110),  indicating  that 
the  act  was  not  excusable  because  of  “the  belief,  or  at  least  fear, 
of  both  Tolton  and  the  respondent,  that  Anderson  would  be  nom- 
inated unless  his  demands  were  met.” 

But,  assuming  that  the  appellant  here  honestly  believed  that 
Anderson  had  withdrawn,  then  the  belief  or  fear  that  he  might 
have  himself  nominated  was  a belief  or  fear  that  his  status  would 
change  from  what  it  then  was — in  other  words  that  a candidate 
who  had  withdrawn  would  become  again  a candidate  formally 
nominated. 

I am  unable  to  see  that  this  belief  or  fear  makes  a substantial 
difference.  If  the  belief  persisted  that  withdrawal  had  in  fact 
taken  place,  and  that  is  assumed,  then  nothing  that  was  done  to 
make  that  withdrawal  legally  effective  alters  the  quality  of  the 
act  or  impairs  the  reality  of  the  belief.  If  the  money  was  paid 
for  one  purpose  only,  namely  that  of  reimbursing  his  expenses 
to  the . candidate,  who  was  honestly  believed  to  have  withdrawn, 
the  fact  that  it  drew  with  it  the  probable  consequence  of  eliminat- 
ing a change  of  mind,  cannot  turn  it  into  a payment  for  some- 
thing else. 

It  must  be  borne  in  mind  that  a payment  to  induce  a per- 
son to  refrain  from  becoming  a candidate  has  not  yet  been  ex- 
pressly made  a corrupt  practice  under  the  statute.  If,  however, 
the  dominant  motive  had  been  completely  to  close  the  way  to 
nomination  by  a pretended  payment  for  expenses,  I can  hardly 
imagine  such  a colourable  payment  not  coming  within  the  defini- 
tion of  bribery  at  common  law  to  be  found  in  2 Doug.  Elec.  Cas., 
Notes,  p.  195.  See  the  Election  Act,  1926,  sec.  2 (c)*. 

In  this  case  the  learned  trial  Judges  ascribe  to  the  appellant 
the  desire  “to  some  extent  at  least”  to  keep  Anderson  out  of  the 
field.  But  this  finding,  though  applicable  perhaps  to  Tolton,  does 
not,  I think,  rest  upon  any  satisfactory  evidence  so  far  as  the 
appellant  is  concerned.  He  agreed  to  pay  $1,000  for  expenses  to 
a candidate,  at  a time  when  he  believed  that  candidate  to  have 
withdrawn.  He  stoutly  refused  to  pay  more,  although  he  was 

* “Corrupt  practice”  shall  mean  and  include  bribery  and  an  act 
declared  to  be  a corrupt  practice  by  this  or  any  other  Act  of  this 
Legislature  or  recognised  as  such  by  the  common  law  of  Parliament. 
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hurried  into  town,  and  in  the  turmoil  of  nomination-day  he  does 
not  teem  to  have  varied  his  position  from  that  attitude.  The 
evidence,  so  far  as  the  appellant  is  concerned,  upon  which  the 
learned  Judges  convict  him  of  a corrupt  intent,  is  stated  in  the 
report  as  follows  {ante,  p.  114)  : — 

“We  think  that  the  dominating  motive  is  tor  be  found  in  the 
idea  which  the  respondent  admits  may  have  been  in  his  mind — 
the  idea  that  Anderson’s  withdrawal  was  conditional  upon  the 
immediate  payment  of  $1,250.” 

It  was  said  during  the  argument  that  there  was  no  such  ad- 
mission. I have  read  the  evidence  of  the  present  appellant  with 
care  and  find  only  the  following: — 

“Q.  Then  you  knew  when  you  left  home  that  Anderson  was 
demanding  payment  of  his  expenses  immediately?  A.  Yes. 

“Q.  And  you  knew  that  if  Anderson  didn’t  get  them  there 
might  be  some  trouble  ? A.  I suppose  he  had  it  in  his  power  to 
still  fyle  his  papers. 
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“Q.  You  were  determined  to  get  him  out.  of  the  field  if  pos- 
sible? A.  I hadn’t  the  slightest  idea  that  he  was  being  bought 
out  of  the  field.  I don’t  think  yet  that  the  money  he  was  paid 
had  the  slightest  influence. 

“Q.  You  don’t  think  that?  A.  No.  I don’t. 

“Q.  Although  he  wanted  it  before  nomination?  A.  Yes,  he 
was  cute  enough  for  that. 


“Q.  Now,  in  your  examination  for  discovery  you  stated  that 
one  of  the  reasons  given  by  Mr.  Anderson  was  that  he  would  not 
trust  you,  perhaps  he  wouldn’t  trust  you;  do  you  remember?  A. 
Yes. 

“Q.  Well,  would  this  be  the  construction,  that  if  he  did  not 
get  his  money  before  the  nomination  lie  would  not  trust  you  to 
pay  him  afterwards?  Would  that  possibly  pass  through  your 
mind  ? A.  That  might  be  it.” 

I cannot  regard  these  answers  as  warranting  the  coupling  of 
the  appellant  with  Tolton  in  the  finding  (p.  113)  that  “the  re- 
spondent and  Tolton  believed  him  to  be  a candidate,  in  the  sense 
that  there  was  nothing  to  prevent  him  from  fyling  his  nomination- 
papers  and  going  to  the  polls  if  he  saw  fit  to  do  so,”  or  any  reason 
for  ascribing  to  him,  as  the  dominating  motive  of  payment,  “that 
there  was  a probability,  or  at  least  a danger,  of  his  taking  those 
steps  if  the  money  was  not  paid.” 


402 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1027. 

He  South 
Bruce 
Provincial 
Election. 

Hodgins, 

J.A. 


[VOL. 

Ill  dealing  with  disqualification,  all  tlie  circumstances  affect- 
ing intent  must  be  considered.  While  Anderson  was,  and,  in  my 
judgment,  remained,  a candidate  in  fact  until  the  time  for  fyli'ng 
nomination-papers  had  expired,  yet  it  would  seem  unreasonable 
to  convict  a man,  who  was  credibly  informed  and  believed  that  the 
candidate  had  retired,  of  a corrupt  practice  in  promising  and 
giving  money  to  bring  about  withdrawal  if  that  had  already  be- 
come^  as  he  understood  it,  though  wrongly,  an  accomplished  fact. 
It  was  held  in  this  '.Court  that  corruptly  offering  money  to  a peace 
officer  with  intent  to  interfere  corruptly  with  the  due  administra- 
tion of  justice  was  not  bribery  under  sec.  157  of  the  Criminal 
Code,  unless  the  accused  had  knowledge  of  the  fact  that  the  per- 
son to  whom  money  was  offered  was  in  fact  a peace  officer 
(Rex  v.  Smith  (1921),  51  O.L.R.  324).  That  case,  however, 
though  important  on  the  question  of  intent  and  knowledge  in  a 
criminal  case,  has  no  actual  bearing  on  the  issue  of  disqualifica- 
tion here,  for  the  Election  Act,  while  directing  the  avoidance  of 
an  election  for  a corrupt  practice,  itself  provides  that,  as  regards 
disqualification,  an  offender  may  be  excused  if  the  conditions  de- 
scribed in  secs.  175^  177,  and  178,  as  the  case  may  be,  are  com- 
plied with.  In  oilier  words,  it  assumes  knowledge  and  then  allows 
it  to  be  excused  on  certain  terms. 

I find  that  a statute  depriving  an  exciseman  of  a vote  was 
described  by  Lord  Abinger,  C.B.,  in  Gooday  v.  Clark  (1835),  2 
C.  M.  & R.  272,  279,  as  “a  highly  penal  statute,  in  restraint  of 
the  exercise  of  a franchise,  and  imposing  most  severe  disabilities, 
and  ought  to  be  construed  very  strictly.” 

In  our  own  courts  the  sections  of  the  Election  Act  regarding 
disqualification,  which  involves  not  only  the  loss  of  the  right  to 
vote  but  inability  to  accept  any  office  under  the  'Crown  or  to  be 
elected  to  the  Legislative  Assembly  or  to  any  municipal  council, 
have  been  likened  to  penal  statutes,  and  the  evidence  required  to 
bring  it  about  must  be  such  as  to  leave  no  reasonable  doubt  of 
guilt,  as  in  criminal  cases. 

Having  regard  to  the  foregoing  and  to  the  fact  that  the  learned 
trial  Judges  have  found  that  Anderson  did  not  accept  the  money 
as  a bribe,  as  he  must  have  done  if  he  had  been  a candidate,  I 
find  it  difficult  to  agree  that  Anderson’s  position  differs  from  that 
of  the  appellant  in  one  and  the  same  transaction  so  that  he  can 
be  treated  as  a candidate  who  had  withdrawn,  thus  negativing  the 
idea  that  the  bribe  was  regarded  by  him  as  securing  that  end, 
while  the  appellant  is  disqualified  because  he  acted  upon  a similar 
belief. 
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If  Anderson  is  given  the  benefit  of  the  doubt  and  is  not  dis- 
qualified for  his  part  in  that  transaction,  it  should  equally  be 
accorded  to  the  appellant. 

The  events  which  took  place  on  the  20th  November  after  11.40 
a.m.,  i.e.,  happened  after  the  meeting  of  the  executive  committee 
ending  at  that  hour,  involved  Anderson  and  Tolton  quite  as  much 
as  and  perhaps  more  than  the  appellant.  The  notice  to  the  ap- 
pellant of  the  demand  for  $1,500,  and  the  hasty  arrangement  to 
pay  and  the  payment  of  $1,250,  are  in  the  present  case  treated 
as  the  basis  for  a finding  against  the  appellant  alone,  while  An- 
derson and  Tolton  are  acquitted. 

My  conclusions  may  be  summed  up  thus : — 

1.  That  Anderson  was  and  remained  a candidate  until  the 
time  for  nominations  had  gone  by. 

2.  That  the  acts  of  Tolton  and  the  appellant  bring  the  case,  so 
far  as  the  validity  of  the  election  is  in  issue,  within  sec.  174,  and 
the  avoidance  of  the  election  must  stand. 

3.  That  a corrupt  practice  committed  with  the  actual  knowl- 
edge and  consent  of  the  appellant  may  and  should,  for  the  con- 
siderations I have  recounted,  be  excused  as  being  made  without 
any  corrupt  intent  by  him,  under  the  conditions  set  out  in  sec. 
177  (2)*. 

4.  That  the  appellant's  ignorance  of  the  legal  position  of  An- 
derson when  the  payment  was  made,  as  being  still  a candidate, 
was,  under  the  circumstances,  both  involuntary  and  excusable, 
and  that  he  in  good  faith  endeavoured  to  have  the  election  con- 
ducted according  to  law. 

I would  therefore  dismiss  the  appeal  and  confirm  the  judg- 
ment so  far  as  it  avoids  the  election  and  would  allow  the  appeal 

* 177. — (1)  Subject  to  the  provisions  of  subsection  2 where  an 
election  court  determines  and  reports  that  a corrupt  practice  has  been 
committed,  by  or  with  the  actual  knowledge  and  consent  of  a candi- 
date, then  in  addition  to  his  election,  if  he  has  been  elected,  being  void, 
the  candidate,  during  the  eight  years  after  the  date  of  his  being  so 
found  guilty,  shall  be  incapable  of  being  elected  to  and  of  sitting  in 
the  Assembly  or  any  municipal  council  and  of  being  entered  on  any 
voters’  list  or  registered  as  a voter  and  of  voting  at  an  election,  and  of 
holding  any  office  at  the  nomination  of  the  Crown  or  of  the  Lieutenant- 
Governor  or  any  municipal  office. 

(2)  If  the  election’  court  or  one  of  the  judges  thereof  finds  that 
an  act  constituting  in  law  a corrupt  practice  was  committed  by  a 
candidate,  or  with  his  actual  knowledge  and  consent,  but  without  any 
corrupt  intent,  and  in  an  ignorance  which  was  involuntary  and  ex- 
cusable, and  that  the  evidence  shewed  that  the  candidate  honestly 
desired,  and  in  good  faith  endeavoured  as  far  as  he  could  to  have  the 
election  conducted  according  to  law,  the  candidate  shall  not  be  sub- 
ject to  the  penalties  and  disabilities  which  he  would  otherwise  incur 
under  the  next  preceding  subsection. 
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as  to  the  appellant’s  disqualification.  There  being  divided  suc- 
cess, there  should  be  no  costs. 

Mulock,  L.J.O.,  and  Hagee  and  Ghant,  JJ.A.,  agreed  with 
Hodgins,  J.A. 

Fekguson,  J.A. : — I have  perused  and  considered  the  opinion 
of  my  brother  Hodgins;  and,  while  I agree  in  the  result  proposed 
by  him,  I am  not  prepared  to  endorse  all  the  statements  he  has 
thought  it  necessary  to  make  in  his  reasons  for  judgment. 

I am  of  opinion  that,  on  the  true  construction  of  secs.  2 and 
14*  of  the  Election  Act,  any  one  qualified  (see  sec.  15)  to  be  a 
candidate  may,  without  his  consent  and  even  against  his  will,  be 
clothed  with  the  status  of  candidate  at  any  time  after  the  issue 
of  the  writ,  and  that  such  person  can  divest  himself  of  the  status 
of  candidate  only  in  manner  provided  in  secs.  58  and  62  of  the 
Act,,  that  is,  by  either  failing  to  fyle  his  nomination-papers  in 
time  and  manner  required  by  sec.  58  or  withdrawing  after  formal 
nomination  in  manner  provided  by  sec.  62,  and  consequently  that  it 
is  unnecessary  in  this  case  to  consider  and  determine  whether  the 
payment  was  or  was  not  made  to  induce  Anderson  to  withdraw 
before  the  nomination  or  to  induce  him  to  refrain  from  fyling  his 
nomination-papers,  for  in  either  case  the  payment  was  made  to 
Anderson  while  he  was  in  the  eyes  of  the  law  a candidate,  and 
was  a corrupt  act  within  the  meaning  of  the  Act:  see  sec.  162  and 
the  definition  of  “corrupt  practice”  in  sec.  2 ( c ). 

That  brings  me  to  the  question:  Should  McCallum  be  dis- 
qualified? He  satisfied  the  trial  Judges  that  he  was  ignorant  of 
the  law,  that  his  ignorance  was  involuntary,  and  that  he  honestly 
endeavoured  to  conduct  the  election  according  to  law,  but  he  failed 
to  satisfy  them  that  his  ignorance  of  the  law  was  excusable.  'Should 
he  have  known  that  Anderson  could  not  withdraw  otherwise  than 
in  manner  provided  by  secs.  58  and  62  of  the  Act?  The  learned 
trial  Judges  thought  he  could,  and  my  brother  Hodgins  and  my- 
self think  he  could  not  withdraw  otherwise  than  as  is  provided 
by  secs.  58  and  62.  I think  the  difference  between  the  learned 
trial  Judges  and  myself  and  my  brother  Hodgins  on  this  point 
is  sufficient  to  support  and  justify  McCallum’s  plea  of  excusable 
ignorance. 

During  the  argument  Mi1.  Rowell  contended  that  there  was 
nothing  in  the  Act  which  prohibited  the  making  of  a payment  to 

* 14.  Nothing  in  this  Act  shall  impose  any  liability  upon  any  per- 
son nominated  as  a candidate  or  declared  to  he  a candidate  by  others 
without  his  consent,  unless  he  has  afterwards  given  his  assent  to  such 
nomination,  or  declaration,  or  has  been  elected. 
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induce  one  who  was  not  a candidate  to  refrain  from  becoming  a 
candidate,  and  that,  Anderson  having  withdrawn  before  the  pay- 
ment was  made,  it  was  not  illegal  or  corrupt  on  the  part  of  Mc- 
Oallum  to  make  a payment  to  Anderson  to  induce  him  to  refrain 
from  again  becoming  a candidate  by  fyling  his  nomination-papers. 
Being  of  opinion  that  Anderson  could  not  withdraw,  it  becomes 
unnecessary  for  me  to  express  an  opinion  on  Mr.  Rowell’s  propo- 
sition, which  involves  the  consideration  of  sec.  162,  clauses  ( i ) 
and  (/),  and  clause  ( c ) of  the  interpretation  section,  being  sec. 
2 of  the  Act.  The  learned  trial  Judges  seem  to  have  taken  it  for 
granted  that  such  a payment  was  a corrupt  one.  My  brother 
Hodgins  seems  to  think  it  depends  upon  circumstances  and  intent 
whether  or  not  such  a payment  is  corrupt.  I am  of  opinion  that 
the  point  is  not  so  clear  or  well  settled  that  I should  be  safe  in 
expressing  an  opinion  on  it  in  a case  in  which  the  point  is  not 
directly  up  for  determination.  These  circumstances  and  differ- 
ences of  opinion  seem  to  me  further  to  support  and  justify  Mc- 
CallunTs  plea  of  excusable  ignorance  of  the  law. 

Appeal  dismissed  as  to  the  avoiding  of  the  election  and  allowed 
as  to  the  disqualification. 


[APPELLATE  DIVISION.] 

Lyons  v.  City  of  Ottawa. 

Highway  — Nonrepair  — Misfeasance  or  Nonfeasance — Negligence  of 
Municipal  Corporation — Consolidated  Municipal  Act , 1922,  sec.  // 60 
( 1 ),  (2),  ( 3 ) — Method  of  Clearing  Snow  and  Ice  from  Sidewalk 
Creating  Temporarily  Dangerous  Condition — “ Gross  Negligence ” — 
Injury  to  Pedestrian. 

Negligence  of  a municipal  corporation  in  regard  to  the  repair  of 
highways  may  arise  from  misfeasance  or  nonfeasance  in  the  doing 
or  omitting  of  something:  Consolidated  Municipal  Act,  1922,  sec. 
460,  subsecs.  1,  2,  and  3.  These  subsections  refer  to  two  different 
kinds  of  negligence,  gross  negligence  and  negligence  of  some  lesser 
degree  which  cannot  properly  be  designated  “gross.” 

Where  ice  or  icy  snow  covered  the  surface  of  a sidewalk  in  a city, 
and  the  method1  of  removing  it  used  by  men  employed  by  the  city 
corporation  was  such  as  to  make  the  sidewalk  temporarily  danger- 
ous to  pedestrians  who  chose  to  walk  upon  it  while  the  work  of  re- 
moval was  in  progress,  and  an  accident  happened  to  a passer-by, 
it  was  held,  that  the  adoption  of  this  method  was  not  in  itself  evi- 
dence of  “gross  negligence.” 

Action  for  damages  for  injury  sustained  by  the  plaintiff  by  a 
fall  upon  a sidewalk  in  the  city  of  Ottawa,  alleged  to  be  in  a 
dangerous  condition  by  reason  of  an  accumulation  of  snow  and  ice. 
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May  18.  The  action  was  tried  by  Orde,  J.A.,  without  a jury, 
at  Ottawa. 

A.  G.  McHugh , for  the  plaintiff. 

F.  B.  Proctor , for  the  defendants. 

June  18.  Orde,  J.A. : — The  action  is  brought  by  the  plain- 
tiff, a widow,  for  damages  resulting  from  injuries  sustained  by 
falling  upon  a sidewalk  in  Ottawa. 

For  some  days  before  the  14th  December,  1926,  the  highest 
temperature  in  Ottawa  had  not  been  much  below  freezing  point, 
and  the  lowest,  that  of  the  13th  December,  not  below  8°.  There 
had  been  a fall  of  2.4  inches  of  snow  on  the  11th,  and  a trace  of 
rain  and  a heavy  fog  on  the  13th. 

During  the  night  of  the  13th  and  14th  December  there  was  a 
rainfall  of  .17  of  an  inch ; the  temperature  on  that  day  ranged 
from  :38°  to  25°;  there  was  a thin  coat  of  ice  on  the  surface  in  the 
morning  and  the  walks  were  slippery  when  clear  of  soft  snow. 

On  the  15th  December  (that  is  between  4 p.m.  of  the  14th  and 
4 p.m.  of  the  15th,  the  period  covered  by  the  official  weather 
observer's  reports)  the  temperature  ranged  between  26°  and  3°; 
and  there  was  no  precipitation  of  snow  or  rain. 

It  is  the  practice  in  Ottawa  upon  the  leading  business  streets, 
such  as  Sparks  and  Bank,  to  clear  the  snow  and  ice  down  to  the 
granolithic  or  concrete  sidewalks;  and  upon  the  15th  December, 
192*6,  there  was  a gang  of  men  at  work  chopping  and  shovelling 
the  ice  which  had  formed  on  the  sidewalk  on  Bank-street  as  a 
result  of  the  rainfall  and  frost  during  the  period  between  the 
evening  of  the  13th  and  the  morning  of  the  15th.  The  gang  was 
working  in  sections,  and  during  the  afternoon  of  that  day  two 
men  were  -at  work  on  the  west  side  of  Bank-street  between  Laurier- 
avenue  west  and  Gloucester-street'.  The  work  on  this  block,  that 
is,  between  Laurier-avenue  west  and  Gloucester-street,  had  com- 
menced about  noon,  the  two  men  working  southerly  from  Laurier- 
avenue  towards  Gloucester-street,  one  breaking  up  the  ice  with 
a pick  and  the  other  shovelling  the  fragments  from  the  sidewalk 
on  to  the  street,  and  they  had  got  to  a point  somewhere  in  front  of 
Hart’s  optical  shop,  about  midway  down  the  block,  when  the 
accident  happened. 

The  plaintiff  is  an  elderly  woman,  about  70  or  71  years  of  age. 
On  that  afternoon  she  had  been  calling  at  the  house  of  a friend 
in  Slater-street,  which  is  one  street  north  of  Laurier-avenue  west, 
and  left  there  for  the  purpose  of  going  to  Hart’s  shop  to  get  some 
slight  repair  made  to  her  eyeglasses,  which  needed  tightening.  She 
was  wearing  them  at  the  time.  She  proceeded  to  Bank-street  and 
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crossed  it  to  the  west  side  and  then  walked  southerly  towards  the 
shop.  When  she  reached  there,  and  as  she  was  approaching  the 
window  for  the  purpose  of  looking  in,  she  slipped  and  fell,  re- 
ceiving the  injuries  for  which  she  sues,  a comminuted  fracture  of 
the  upper  third  of  the  right  femur. 

The  accumulated  ice  and  snow  upon  the  sidewalk  was  between 
2 and  2%  inches  in  thickness  and  had  been  sanded  some  time  be- 
fore the  men  had  been  set  to  work  to  remove  it.  If  the  defend- 
ants’ liability  here  turned  upon  the  question  whether  or  not  they 
had  done  all  that  was  reasonably  required  of  them  for  the  pro- 
tection of  the  public  before  they  were  able  to  commence,  or  could 
be  reasonably  expected  to  commence,  the  work  of  removing  the 
snow  and  ice,  I think  I should  be  obliged  to  find  upon  the  evidence 
that  they  had,  and  that  they  were  free  from  any  gross  negligence 
within  the  meaning  of  subsec.  3 of  sec.  460  of  the  Consolidated 
Municipal  Act,  12  & 13  Geo.  Y.  ch.  72. 
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But  the  evidence  of  the  plaintiff  and  of  Hanlan,  an  employee 
in  Hart’s  optical/  shop,  who  saw  the  accident  through  the  shop- 
window,  makes  it  clear  to  me  that  the  plaintiff  fell  as  the  result 
of  her  slipping  upon  one  of  the  pieces  of  loose  ice  which  had  been 
broken  away  by  the  pick  and  had  not  yet  been  shovelled  off  the 
sidewalk  and  which  suddenly  slipped  from  under  her,  and  I so 
find.  The  method  of  procedure  followed  by  the  two  city  work- 
men was  for  the  man  with  the  pick  to  work  ahead  of  the  shoveller 
and  to  break  up  the  ice  from  the  wall  of  the  adjoining  building 
to  the  kerb,  while  the  shoveller  followed  a few  feet  behind  and 
cleared  the  broken  pieces  from  the  sidewalk.  This  method  re- 
quired pedestrians,  who  had  to  pass  the  two  men,  either  to  walk 
across  the  broken  ice  or  to  go  out  into  the  roadway  and  pass 
around  it,  and  it  was  said  that  many  passers-by  followed  the  latter 
course  rather  than  go  over  the  debris . 

Connell,  the  foreman,  said  that  this  method  was  that  adopted 
when  two  men  were  working  together,  but  that  when  one  man 
alone  was  doing  the  work  the  practice  was  to  break  up  a section 
half  way  across  the  sidewalk  and  then  remove  it  before  breaking 
up  and  removing  the  other  half,  thereby  always  leaving  a clear 
passage  for  pedestrians  free  from  broken  ice.  Mr.  McCallum,  the 
City  Engineer  and  Commissioner  of  Works,  said  that  the  proper 
practice  always  was  to  break  up  and  remove  the  ice  from  one-half 
of  the  width  of  the  sidewalk  at  a time,  and  he  was  surprised,  when 
I questioned  him  upon  the  foreman’s  evidence,  to  learn  that  the 
men  had  not  been  following  that  practice  on  the  day  of  the  acci- 
dent. 
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There  was  no  guard  or  barricade  to  prevent  pedestrians  from 
crossing  the  broken  ice,  nor  did  the  men  at  work  or  the  foreman 
deem  it  their  duty  to  warn  pedestrians  of  any  possible  danger.  It 
was  probably  hardly  practicable  to  keep  barricades  across  the  side- 
walk, as  they  would  have  to  be  moved  every  few  minutes  as  the 
men  progressed,  and  to  keep  a man  to  warn  pedestrians  might 
unnecessarily  increase  the  number  of  men  employed. 

But  the  method  which  the  /Commissioner  of  Works  thought 
the  proper  one,  and  which  he  believed  was  followed  by  the  men, 
would  render  either  a barricade  or  any  warning  unnecessary,  for 
it  would  provide  a path  for  pedestrians  over  half  the  width  of 
the  sidewalk  free  from  any  danger  of  slipping  upon  or  by  reason 
of  the  broken  ice. 

In  my  opinion^  the  method  followed  by  the  men  and  the  fore- 
man at  the  point  where  the  accident  happened  was  negligent,  and 
the  plaintiffs  injury,  I find,  was  caused  thereby.  There  was  no 
contributory  negligence  on  the  part  of  the  plaintiff.  She  was 
wearing  overshoes,  and  used  a cane.  It  was  suggested  that  she 
was  short-sighted,  but  with  her  glasses,  which  she  was  using  that 
day,  she  appeared,  from  a test  which  Mr.  Proctor  made  in  the 
hospital  (where  her  evidence  was  taken  in  my  presence),  to  be 
able  to  see  quite  well. 

It  was  urged  by  counsel  for  the  defendants  that  there  was  no 
gross  negligence  within  the  meaning  of  subsec.  3 of  sec.  460  of 
the  Act.  If  it  were  really  necessary  so  to  decide,  I should  be  in-1 
dined  to  the  view  that  subsec.  3 does  not  apply  to  a case  like  this, 
where  the  negligence  is  not  in  some  omission  or  failure  on  the 
part  of  the  civic  authorities  to  perform  the  duty  of  protecting  the 
public  from  the  dangers  caused  by  the  accumulation  of  ice  or  snow 
upon  the  sidewalks,  but  consists  of  an  act  of  commission.  It 
seems  to  me  that  there  is  nothing  to  distinguish  negligence  of  this 
character  from  any  other  act  of  negligence,  and  that  the  mere  fact 
that  the  material  which  was  negligently  broken  up  and  left  upon 
the  sidewalk,  and  which  thereby  rendered  the  sidewalk  more 
dangerous  than  before,  happened  to  be  ice  or  snow,  does  not  bring 
the  negligence  within  the  purview  of  subsec.  3 at  all. 

But,  whether  I am  right  or  wrong  in  this  view  of  the  Act,  I 
am  of  the  opinion  that  it  was  in  the  present  case  gross  negligence 
upon  a busy  thoroughfare  like  Bank^street  to  do  the  work  of  re- 
moving the  ice  in  such  a way  as  to  leave  the  broken  pieces  for 
pedestrians  to  walk  over,  when  there  was  a simple  method  of  doing 
it  which  would  have  avoided  all  such  danger. 

The  plaintiff  is  therefore  entitled  to  recover  from  the  defend- 
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ants  damages  for  her  injuries,  and  it  only  remains  to  fix  the 
amount. 

The  plaintiff  is  a widow  and  about  70  or  71  years  of  age.  She 
had  been  employed  in  a large  dry  goods  establishment  in  Ottawa 
for  about  30  years,  but  had  been  retired,  and  for  5 years  in  receipt 
of  a pension  of  $36  per  month.  At  the  time  of  the  accident  she 
was  not  employed  and  was  earning  nothing.  Just  what  the  possi- 
bility was  of  her  being  able  to  earn  much  ever  again  at  her  age  was 
not  established,  but  she  might  be  capable  of  doing  some  sort  of 
light  housework,  and  might  be  able  to  supplement  in  some  manner 
whatever  slender  means  of  support  she  now  has. 

Her  injuries  were  very  serious.  At  the  time  of  the  trial,  the 
18th  May,  1927,  she  had  been  in  the  hospital  since  the  day  of  the 
accident,  the  15th  December,  1926,  and,  as  I have  stated,  I 
attended  at  the  hospital  to  take  her  evidence.  Her  physician  said 
.she  might  be  able  to  leave  the  hospital  about  the  1st  June,  but 
that  she  would  never  be  able  to  stand  upon  the  injured  leg  again, 
and  would  always  have  to  use  crutches.  She  will  have  to  wear 
“an  ambulatory  Thomas  splint,”  a metal  structure  fastened  about 
the  waist  and  with  braces  down  the  leg  to  keep  the  thigh  in  place. 
She  will  need  assistance  in  dressing  and  attending  to  other  neces- 
sary matters,  also  some  medical  attendance  for  some  time.  So  that 
her  future  outlook  is  by  no  means  a bright  one. 

Counsel  for  the  defendants  quite  properly  argued  that  she 
could  not  be  entitled  to  a sum  which,  whether  awarded  upon  an 
annuity  basis  or  upon  any  other  principle,  would  place  her  in  a 
better  position  financially  than  she  would  have  been  had  she  not 
been  injured.  But  I think  she  is  entitled  to  some  compensation 
for  the  loss  of  earning  power,  however  slight  it  may  be  as  com- 
pared with  her  earlier  capabilities,  and  she  is  of  course  entitled 
to  compensation  for  the  great  pain  and  suffering  she  has  under- 
gone and  must  still  bear  in  the  future,  and  also  for  the  necessary 
future  medical  attendance,  and  the  necessary  assistance  of  a com- 
panion or  nurse.  In  addition,  there  are  here  actual  out  of  pocket 
expenses  both  past  and  future.  The  hospital  bill  to  the  day  before 
the  trial  was  $773.65.  Her  crutches  and  the  Thomas  splint  had 
cost  $67.50.  Her  physician,  Dr.  F.  P.  Quinn,  said  that  his  own 
bill  to  date  would  be  about  $450.  Just  what  his  future  charges 
would  be  would  depend  upon  the  extent  of  his  services,  but  he  said 
she  would  still  require  medical  attendance  for  another  year.  The 
hospital  bill  for  the  further  time  Dr.  Quinn  said  she  would  have 
to  remain  there  would  at  $4  per  day  add  about  $60  to  the  previous 
bill.  I do  not  think  it  will  be  at  all  excessive  to  estimate  her  pres- 
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ent  find  future  out  of  pocket  expenses  for  hospital,  physician,  and 
appliances  at  $2,000.  Her  damages  for  pain  and  suffering  and  by 
way  of  compensation  for  her  loss  of  earning  power,  and  particu- 
larly having  regard  to  the  fact  that  she  will  hereafter  require  the 
constant  assistance  of  a companion  or  some  such  help,  I fix  at 
$6,000,  making  in  all  the  sum  of  $8,000. 

There  will,  therefore,  be  judgment  for  the  plaintiff  for  $8,000 
and  the  costs  of  the  action. 


The  defendants  appealed  from  the  judgment  of  Orde,  J.A. 

September  19.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  IIodgins,  and  Ferguson,  JJ.A. 

F.  B.  Proctor , for  the  appellant,  argued  that  the  injury  to  the 
plaintiff  was  caused  not  by  the  ice  or  snow  itself  but  by  the  mode 
of  removal.  The  evidence  shewed  that  the  work  was  properly  car- 
ried out,  and  the  pedestrian  suffered  merely  from  an  incidental 
hazard  for  which  the  appellants  could  not  be  held  liable.  The 
case  came  within  the  Consolidated  Municipal  Act,  19 22 , sec.  460, 
subsec.  3,  and  gross  negligence  was  not  proved  against  the  appell- 
ants. Reference  to  Macdonald  v.  Toivnship  of  Yarmouth  (1898), 
29  O.R.  259;  Keachie  v.  City  of  Toronto  (1895),  22  A.R.  371,  at  p. 
374;  Atkin  v.  City  of  Hamilton  (1897),  24  A.R.  389. 

A.  C.  McHugh , for  the  plaintiff,  respondent,  contended  that 
the  case  was  not  within  sec.  460  '(,3),  and  therefore  gross  negli- 
gence need  not  be  proved.  It  was  clearly  a case  of  the  nonrepair 
of  the  highway  for  which  the  appellants  must  necessarily  be  liable. 
Reference  to  Green  v.  Township  of  Mulmur  (1926),  59  O.L.R.  259. 

November  14.  The  judgment  of  the  'Court  was  read  by 
Hodgins,  J.A. : — Accepting  what  is  found  by  the  learned  trial 
Judge  to  have  happened,  namely,  that  the  ice-surface  was  being 
broken  by  a pick  across  the  sidewalk  from  kerb  to  buildings,  and 
that  a man  followed  a few  feet  behind  clearing  away  the  broken 
ice  with  a shovel,  the  question  arises,  does  the  method  adopted,  in 
the  circumstances  of  this  case,  involve  gross  negligence,  as  all 
would  have  been  well  had  the  plaintiff  waited  a short  time  until 
the  way  was  made  clear? 

Subsections  1,  2,  and  3 of  sec.  460  of  the  Consolidated  Muni- 
cipal Act,  1922,  indicate  that  negligence  in  a municipal  corpora- 
tion in  regard  to  repair  may  arise  from  misfeasance  or  nonfeas- 
ance in  the  doing  or  omitting  of  what  is  necessary. 
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They  refer  to  two  different  kinds  of  negligence,  gross  and  some 
lesser  degree  which  cannot  properly  be  so  designated. 

In  regard  to  snow  or  ice  which  falls  on  the  sidewalk,  it  is  often 
difficult  to  determine  whether  there  is  gross  negligence  in  the  cor- 
poration in  what  they  do  or  leave  undone.  If  it  is  left  alone  and 
therefore  occasions  injury,  or  if  it  is  disturbed  for  the  purpose  of 
minimising  or  eliminating  danger  from  it,  and  such  inaction,  or 
disturbance,  as  the  case  may  be,  by  negligence,  causes  damage,  such 
negligence  must  be  gross  negligence  in  order  to  afford  a foundation 
for  liability  in  the  case  of  a corporation.  If  the  negligence  con- 
sists in  the  omission  for  too  long  a time  to  remove  it  or  to  render 
it  harmless,  and  an  accident  happens,  that  may  amount  to  gross 
negligence.  If  in  the  removal  or  disturbance  some  negligence 
occurs^  it  may  or  may  not  be  gross  negligence.  The  condition  here 
was  that  the  ice  or  icy  snow  covered  the  surface  of  the  sidewalk 
on  Bank-street  and  was  chopped  crosswise  for  2 yards  down  to  the 
granolithic  pavement  and  then  shovelled  off.  There  were  6 men 
employed  on  this  street.  Clearing  the  snow  or  ice  in  this  case 
might  perhaps  have  been  differently  done  so  as  to  leave  a passage 
over  an  undisturbed  icy  surface,  but  the  adoption  of  the  method 
of  clearing  the  sidewalk  which  the  learned  Judge  finds  was  taken, 
is  not  in  itself  evidence  of  negligence  which  can  be  called  gross. 

There  are  various  ways  of  clearing  snow  and  ice  from  the 
sidewalk,  and  in  many  of  them  a new  danger  to  pedestrians  may 
be  created.  They  are  not  always  careful.  The  duty  of  selecting 
the  mode  rests  very  properly  with  the  municipality,  and  the  Court 
should  not  readily  interfere  where  that  body  has  set  its  employeas 
in  motion  in  an  endeavour  to  do  its  duty.  People  will  pass  along 
or  over  a sidewalk  which  is  being  dealt  with  by  workmen,  and  it 
would  be  rather  hard  on  a municipality  to  say  that  gross  negli- 
gence arises  where  a short  and  effective  operation,  directed  to  leav- 
ing the  way  clear,  but  making  the  place  dangerous  for  a time,  is 
in  progress,  results  in  an  accident  to  a passer-by  who,  not  waiting 
until  it  is  accomplished,  ventures  across  it. 

I should  allow  the  appeal. 
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[APPELLATE  DIVISION.] 

Re  Smith. 

Will  — Construction  — Life-estate — Distribution  among  Children  after 

Death  of  Life-tenant — Substitution  of  Issue  of  Children  for  Child- 
ren Predeceasing  Life-tenant  and  Leaving  Issue — Estates  Vested 

in  Children  Dying  without  Issue — Appeal — Costs. 

A testator,  dying  in  1898,  gave  to  his  daughter-in-law  the  use  of  a 
property  for  life,  with  the  right  to  the  executors  to  sell  the  property 
and  to  pay  her  during  her  life  the  interest  on  the  proceeds  of  sale, 
and,  after  her  decease,  to  divide  the  principal  among  the  children 
born  to  her  and  his  son,  “and  in  any  event  after  the  death  to  sell 
such  . . . property  . . . and  to  divide  the  proceeds  among;  such 
children,  the  child  or  children  of  any  such  child  or  children  of 
theirs  deceased  to  receive  in'  equal  parts  the  portion  of  such  de- 
ceased parent’s  share.”  The  daughter-in-law  (D.)  died  in'  1926,  her 
husband  having  predeceased  her.  Five  children  were  born  of  the 
marriage,  three  of  whom  survived  D.  Two  sons  predeceased  her, 
each  leaving  a widow  but  no  issue,  and  each  dying  intestate: — - 
Held,  that  at  the  death  of  the  testator  in  1878  a vested'  estate  was 
created  in  any  child  then  born  to  his  son  and  D.,  subject  to  be 
divested  in  part  as  other  children  were  born;  and  the  widows  or 
personal  representatives  of  the  sons  who  died  before  D.  would  take 
the  husband’s  shares,  unless  there  was  issue,  in  which  case  the 
issue  would  be  substituted  for  the  father — the  gift  to  the  children 
of  D.  was  determinable  only  in’  one  event,  their  death  leaving  issue, 
an  event  which  did  not  happen. 

Gray  v.  Garman  (1843),  2 Hare  268,  applied. 

Motion  by  the  executors  of  the  will  of  Sydney  Smith,  de- 
ceased, for  an  order  determining  a question  as  to  the  true  con- 
struction of  the  will. 

June  6.  The  motion  was  heard  by  Middleton,  J.A.,  in  the 
Weekly  Court,  'Toronto. 

W.  S.  M or  den,  K.C.,  for  the  executors. 

Frank  Arnoldi,  K.C.,  for  the  widow  of  A.  C.  Smith. 

G.  P.  Campbell,  for  the  administrators  of  the  estate  of  A.  C. 
Smith. 

J . H.  Spence,  K.C.,  for  the  surviving  children  of  Charles  Syd- 
ney Smith  and  Diana  W.  Smith. 

June  7.  Middleton,  J.A. : — The  late  Sydney  Smith  died  on 
the  15th  September,  1878,  having  first  made  his  last  will,  bearing 
date  the  4th  October,  1876,  which  has  been  duly  admitted  to  pro- 
bate by  the  proper  Surrogate  Court. 

By  the  second  clause  of  the  will,  the  testator  gives  to  his 
daughter-in-law,  Diana  Smith,  the  wife  of  his  son  Charles  Sydney 
Smith,  the  use  of  his  stone  residence  at  Acton  during  her  natural 
life,  with  the  right  to  the  executors,  during  her  lifetime,  at  her 
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request,  to  sell  this  property  and  to  pay  her  during  her  life  the 
interest  on  the  proceeds  of  the  sale,  “and  after  her  decease  to 
divide  the  principal  among  the  children  born  to  her  and  my  said 
son  and  in  any  event  after  the  death  to  sell  such  residence  property 
rights  and  hereditaments  and  appurtenances  aforesaid  and  to 
divide  the  proceeds  among  such  children,  the  child  or  children  of 
any  such  child  or  children  of  theirs  deceased  to  receive  in  equal 
parts  the  portion  of  such  deceased  parent’s  share.” 

There  were  five  children  born  of  this  marriage,  three  of  whom 
now  survive.  Arthur  .Campbell  Smith  died  intestate  on  the  2'9th 
May,  1925,  and  without  issue,  but  leaving  him  surviving  his 
widow,  now  represented  by  Mr.  Arnoldi;  also  James  Edward 
Smith,  who  died  intestate  and  without  issue  in  1917,  leaving  him 
surviving  a widow,  now  resident  in  Los  Angeles. 

The  son  Charles  Sydney  Smith  died  some  time  ago,  his  widow 
Diana  W.  Smith  surviving  until  the  5th  February,  1926;  and  the 
executors  have  now  sold  the  property  in  question,  realising  the 
sum  of  $7,500. 

Claim  is  made  by  the  administrator  of  the  deceased  son  A.  C. 
Smith,  and  by  his  widow,  to  share  in  the  distribution  of  this 
property.  The  widow  of  the  other  son,  James  Edward  Smith, 
has  been  communicated  with  and  makes  no  claim  but  submits  her 
rights  to  the  judgment  of  the  Court. 

I have  not  been  referred  to  any  case  precisely  in  point,  nor 
have  I been  able  to  find  one,  but,  as  I understand  the  will,  the 
meaning  is,  I think,  free  from  doubt.  I would  paraphrase  the 
operative  part  of  the  clause  in  question  as  directing  the  executors, 
upon  the  decease  of  Diana  Smith,  to  sell  the  property  and  to  divide 
the  proceeds  among  the  children,  issue  of  the  marriage  of  Diana 
Smith  and  the  late  Charles  Sydney  Smith,  and  if  before  the  date 
of  the  death  of  Diana  Smith  any  of  the  children  have  died  leaving 
issue,  that  issue  is  to  receive  the  share  which  would  have  gone  to 
the  deceased  parent.  I find  in  the  direction  enough  to  indicate 
that  there  is  to  be  representation  only  when  the  children  of  the 
marriage  who  have  predeceased  the  period  of  distribution  leave 
issue  surviving;  and  I think  that  it  follows  that  if  any  of  these 
children  die  without  leaving  issue  the  proeeds  are  to  be  divided 
among  the  surviving  children  and  the  issue  of  those  children  who 
have  died  leaving  issue  them  surviving.  In  other  words,  in  the 
events  that  have  happened,  the  fund  in  question  is  to  be  divided 
amo  g the  three  surviving  sons,  represented  by  Mr.  Spence. 

I think  that  I should  be  warranted  in  giving  costs  out  of  the 
estate,  but  I can  see  no  reason  for  the  dual  representation  of  the 
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Middleton,  estate  of  A.  ,C.  Smith.  The  widow  must  be  taken  to  be  adequately 
J A'  represented  by  the  administrators  of  that  estate,  and  I,  therefore, 

1927.  direct  the  payment  of  one  set  of  costs  only  in  respect  to  that 

Re  Smith,  alleged  share — these  will  be  payable  to  the  administrator. 


The  Toronto  General  Trusts  Corporation,  administrators  of 
the  estate  of  A.  C.  Smith,  deceased,  and  Helen  Brooks  Smith, 
widow  of  A.  C.  Smith,  appealed  from  the  decision  of  Middleton, 
J.A. 

October  7.  The  appeal  was  heard  by  Magee,  Hodgins,  Fer- 
guson, and  Grant,  JJ.A. 

Campbell , for  the  appellants,  argued  that  the  Judge  in  the 
Weekly  Court  erred  in  his  declaration  as  to  the  construction  of 
the  will  both  as  to  law  and  fact,  and  that  the  true  construction  is 
that,  under  the  provisions  of  para.  2,  there  was  a vested  interest 
in  the  property  and  estate  in  all  the  children  of  the  class  living  at 
the  death  of  the  testator  or  born  after  his  death.  This  class  should 
be  ascertained  at  the  death  of  the  testator,  subject  to  enlargement 
to  let  in  issue  born  thereafter  and  subject  also  to  the  condition 
which  has  not  been  fulfilled,  i.e.,  the  death  of  any  of  the  class  leav- 
ing issue.  Reference  to  Salmon  v.  Green  (1849),  11  Beav.  453; 
Pattison  v.  Pattison  (1855),  19  Beav.  638;  Locker  v.  Bradley 
(1842),  5 Beav.  593;  Gray  v.  Garman  (1843),  2 Hare  268;  Salis- 
bury v.  Petty  (1843),  3 Hare  86;  In  re  Roberts , [1903]  2 Ch. 
200  ; Halsbury’s  Laws  of  England,  vol.  28,  p.  735,  para.  1364;  p. 
716,  para.  1 339 ; p.  822,  para.  1477. 

Spence,  K.C.,  for  W.  S.  .Smith,  R.  W.  Smith,  and  A.  M.  Smith, 
respondents,  contended  that  the  intention  of  the  testator  as  set 
out  in  the  will  should  govern.  The  word  “deceased”  applies  at 
the  death  of  Diana  W.  Smith  and  not  at  the  death  of  the  testator ; 
and  the  learned  Judge  below  placed  the  true  interpretation  on  the 
will  in  holding  that  the  three  sons  who  survived  their  mother 
were  the  only  persons  entitled  to  share  in  the  estate.  Reference  to 
Re  Denton  (1912),  26  O.L.R,  294. 

November  14.  Hodgins,  J.A. : — The  property  in  question  was 
left  to  the  testator’s  son’s  wife  (Diana)  for  life. 

The  operative  words  of  the  will  in  the  event  which  happened 
are  as  follows: — 

“And  in  any  event  after  the  death  (of  Diana)  to  sell  such  resi- 
dence property  rights  and  hereditaments  and  appurtenances  afore- 
said and  to  divide  the  proceeds  amongst  such  children,  the  child 
or  children  of  any  such  child  or  children  of  theirs  deceased  to  re- 
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ceive  in  equal  parts  the  portion  of  such  deceased  parent’s  share.” 

‘‘Such  children”  refers  to  those  described  in  the  same  para- 
graph as  ‘'the  children  born  to  her 3 (i.e.  Liana)  “and  my  said 
son.” 

[ am  unable  to  agree  in  the  judgment  appealed  from.  I think 
there  was  a vested  estate  created  at  the  death  of  the  testator  in 
1878  in  any  child  then  born  to  his  son  and  daughter-in-law,  subject 
to  be  divested  in  part  as  other  children  were  born. 

That  being  so,  the  widows  or  personal  representatives  of  those 
children  who  died  before  the  tenant  for  life  would  take  the  hus- 
bands’ shares,  unless  there  was  issue,  in  which  case  such  would  be 
substituted  for  the  father  and  would  take  in  place  of  the  widow 
or  personal  representative.  As  in  Gray  v.  Gar  man,  2 Hare  268, 
274,  the  gift  to  those  beneficiaries  who  survived  the  testator  “was 
determinable  only  on  one  event — their  death  leaving  issue;  that 
event  did  not  happen,  and  their  interest  in  the  gift  was,  there- 
fore, not  taken  away.” 

In  the  case  of  those  children  of  the  testator  who  had  no  child 
or  children,  the  vested  estate  in  them  was  not  disturbed  or  affected 
by  the  provision  quoted.  It  only  applied  to  those  shares  where 
there  were  children  to  take  in  place  of  their  deceased  father. 

As  those  who  fail  were  not  appellants,  the  rule  in  Re  Flecl' 
(1924),  55  O.L.R.  441,  and  Re  McC'lennan  (1925),  58  O.L.R.  24, 
29  O.W.N".  290,  does  not  apply,  and  the  costs  of  both  parties  may 
be  paid  out  of  the  estate. 

Magee  and  Grant,  JJ.A.,  agreed  with  Hodgins,  J.A. 

Ferguson,  J.A. : — I have  had  the  benefit  of  considering  the 
opinion  of  my  brother  ILodgins.  I agree  in  the  result  proposed 
by  him  and  in  his  reasons  therefor.  The  learned  Judge  appealed 
from  may  have  been  right  in  his  conclusion  that  the  testator  in- 
tended that  only  such  children  as  survived  to  the  period  of  dis- 
tribution should  share  in  the  fund  which  the  executors  and  trus- 
tees were  directed  to  distribute.  But  our  task  is  to  determine 
whether  or  not  the  testator  has,  by  the  words  used  in  his  will,  ex- 
pressed such  an  intention.  After  a careful  consideration  of  the 
words  of  the  will  in  the  light  of  the  argument  of  counsel,  the  rea- 
sons of  my  brother  Hodgins,  and  the  authorities  cited  by  him  and 
by  counsel,  I have  reached  the  conclusion  that  the  testator  has  not 
by  the  words  of  his  will  expressed  the  intention  that  only  such 
children  of  Liana  and  Charles  Sydney  Smith  as  survive  to  the 
period  of  distribution  shall  share  in  the  fund,  also  that  the  tes- 
tator has  not  by  the  words  of  his  will  expressed  the  intention  or 
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used  words  from  which  it  would  be  properly  inferred  that  he  in- 
tended that  the  shares  of  the  children  who  died  prior  to  the  period 
of  distribution  should  lapse.  On  my  reading  of  the  words  of  the 
will,  the  testator  intended  and  directed  the  executors  and  trustees 
to  distribute  by  dividing  the  fund  into  as  many  shares  as  there 
were  children  born  to  Diana  and  (Charles  and  to  pay  a share  to 
each  of  such  children,  with  a gift  over  only  where  the  child  died 
before  the  period  of  distribution  leaving  a child  or  children  him 
or  her  surviving. 

For  these  reasons,  I am  of  the  opinion  that  the  shares  of  the 
children  who  died  without  leaving  children  do  not  lapse.  I would 
declare  accordingly. 

Appeal  allowed . 


[APPELLATE  DIVISION.] 

Azzole  v.  W.  EL  Yates  Construction  Co.  Ltd. 

Negligence — Unsafe  Condition  of  Premises — Injury  to  Invitee— Invita- 
tion Limited  to  Part  of  Premises. 

The  plaintiff,  looking  for  employment,  came,  by  permission  of  the 
defendants’  foreman,  upon  their  premises  during;  the  erection  there- 
on of  a building,  and  spoke  to  the  foreman'  at  the  foot  of  a stair. 
The  foreman  told  him  to  wait  there  or  wait  where  he  was  and  he 
would  see  about  him.  The  plaintiff  was  injured  by  a piece  of  wood, 
part  of  an  open  hoist,  which  some  time  afterwards  fell  upon  him, 
when  he  was  in  another  part  of  the  premises:  — 

Held  (Magee,  J.A.,  dissenting),  that,  although  the  plaintiff  was  an  in- 
vitee, the  invitation  to  remain  was  limited  and’  did  not  justify  him  in 
leaving  the  place  indicated  and  going  to  another  part  of  the  premises 
where  there  was  danger;  he  had  no  right  to  be  where  he  was  when 
struck,  and  the  defendants  in  the  circumstances  owed  him  no  duty. 
Mersey  Dock  and  Harbour  Board  v.  Procter,  [1923]  A.C'.  253,  and  Con- 
nor v.  Cornell  (1925),  57  O.L.R.  35,  applied. 

Per  Magee,  J.A.: — The  plaintiff,  when  he  was  struck,  was  waiting 
“there,”  within  any  reasonable  intendment,  so  far  as  mere  distance 
was  concerned,  and  his  injury  was  due  to  the  negligence  of  the  de- 
fendants in  respect  of  the  defective  condition  of  the  hoist. 

A N action  for  damages  for  injuries  sustained  by  the  plaintiff 
upon  the  defendants’  premises. 

The  action  was  tried  by  Riddell,  J.A.,  without  a jury,  at  a 
Toronto  sittings. 

J.  L.  Sheard  and  T.  Sheard,  for  the  plaintiff. 

Fraser  Raney  and  J.  D.  McNish,  for  the  defendants. 

A pril  26.  Riddell,  J.A. : — The  defendant  company  being  en- 
gaged in  the  construction  of  a large  building  in  Toronto,  their 
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foreman,  on  a Saturday,  in  answer  to  a request  by  an  Italian  to  Riddell,  J.A. 
give  a job  to  a fellow-countryman,  said,  ‘‘Bring  him  in  on  Monday  1027, 

morning  and  I'll  see  if  I can  give  him  a job,”  or  used  equivalent  

, ° 6 J ^ Azzole 

words 

The  Italian  on  Monday  morning,  accordingly,  brought  in  the^^M^YAT^s 
plaintiff ; the  foreman  told  him,  the  plaintiff,  to  wait  where  he  Ti0n  Co. 
was  till  he,  the  foreman,  had  put  his  men  to  work,  and  he  would  IyrD- 
see  about  him.  The  plaintiff  remained  precisely  where  he  was, 
when  a wooden  block  fell  on  him  and  seriously  injured  him — these 
facts  I find  on  evidence  conflicting  on  some  points. 

Had  it  not  been  for  the  invitation  of  the  foreman,  the  plain- 
tiff would  or  might  be  considered  a trespasser  and  his  rights  ma- 
terially different;  but,  on  the  facts  of  this  case,  Indermaur  v. 

Dames  ( 1866 ) , L.R.  1 iC.P.  274,  applies. 

The  plaintiff  was  struck  by  a wooden  block,  which  was  part 
of  a lift  used  by  and  the  property  of  the  defendants.  This  block, 
as  the  witness  Bert  Smith  testified,  and  as  I believe,  was  in  such 
a condition  that  the  least  jar  would  make  it  fall.  I took  down 
what  I heard  the  witness  say;  but,  as  he  afterwards  vigorously 
denied  saying  this,  I had  the  shorthand  notes  looked  up,  and  they 
read : — 

‘rQ.  What  did  you  find  when  you  examined  the  hoist?  A.  I 
found  a piece  was  missing  off  the  top. 

“Q.  How  did  it  happen  to  drop  out?  A.  I can’t  say,  except  for 
the  vibration.  Of  course,  it  broke  off  where  the  bolt  is. 

“Q.  You  were  expecting  it  to  fall?  A.  No. 

“Q.  How  could  it  have  been  in  a position  to  fall,  if  you  had 
tested  it  ? A.  I can't  say ; the  least  jar  would  do  that.” 

This  witness  is  not  to  be  believed  when  testifying  in  favour 
of  his  employers — so  I hold  from  his  conduct  and  demeanour  in 
the  witness-box.  He  did  not  inspect  or  examine  the  hoist,  as  he 
should  have  done;  and,  had  he  done  so,  the  condition  of  the  block 
would  have  been  discovered  and  the  accident  prevented. 

The  defendants  are  liable  in  damages  to  the  plaintiff. 

While  some  of  the  plaintiff’s  condition  is  due  to  the  presence 
of  specific  disease,  much  is  due  to  the  accident.  I think  he  may 
be  allowed  $1,000  and  costs. 

The  defendants  appealed  from  the  judgment  of  Riddell,  J.A. 

October  5.  The  appeal  was  heard  by  Mulock,  O.J.O.,  Magee, 

Hoggins,  Ferguson,  and  Grant,  JJ.A. 

Fraser  Raney,  for  the  appellants,  argued  that  the  trial  Judge 
erred  in  finding  on  the  evidence  that  the  plaintiff  remained  where 
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lie  was  told  to  remain.  The  invitation,  implied  or  expressed,  of 
the  foreman  was  not  sufficient  to  justify  the  plaintiff  being  where 
he  was  when  injured.  The  onus  upon  the  plaintiff  to  shew  that  the 
appellants  were  negligent  in  not  having  caused  a proper  inspection 
of  the  hoist  to  he  made  was  not  satisfied.  In  any  event  the  defect 
which  caused  the  injury  was  not  one  which  could  be  detected  by 
ordinary  inspection,  and  the  appellants  were  therefore  not  liable. 
Reference  to  Pritchard  v.  Peto , [1917]  2 K.B.  173;  Kniglit  v. 
Grand  Trunk  Pacific  Development  Co.,  [1926]  S.C.R.  674;  Con- 
nor x.  Cornell  (1925),  57  O.L.R.  35;  Knowlton  v.  Hydro-Electric 
Power  Commission  of  Ontario  (1925),  58  O.L.R.  80;  Mersey  Docks 
and  Harbour  Board  v.  Procter } [1923]  A.C.  253. 

T.  Shear d,  for  the  plaintiff,  respondent,  contended  that, 
under  the  invitation  of  the  foreman  to  come  to  look  for  work,  the 
respondent  was  not  limited  to  staying  in  the  spot  where  he  was 
told  to  stay,  but  was  entitled  to  wander  about  the  whole  ground- 
floor  of  the  building  inside  or  out.  The  defect  in  the  hoist  was 
one  of  which  the  appellants  should  have  been  aware  if  they  had  car- 
ried on  a proper  inspection.  Reference  to  McGuire  Co.  v.  Bridge 
(1914),  49  (Can.  S.C.R.  632;  Kearney  v.  London  Brighton  and 
South  Coast  Railway  Co.  (1871),  L.R.  6 Q.B.  759;  Tarry  v.  Ash- 
ton (1876),  1 Q.B.D.  314;  White  v.  France  (1877),  2 C.P.D.  308. 


November  14.  Hodgins,  J.A. : — Appeal  from  Riddell,  J.A.,  in 
an  action  for  negligence  which,  it  is  alleged,  caused  the  plaintiff 
injury,  due  to  the  falling  of  a portion  of  the  guard  or  guide  of  an 
open  hoist  during  the  erection  of  a building. 

The  plaintiff  was  taken  to  this  building  in  the  hope  of  getting 
worx,  by  a friend  who  was  employed  there  and  who  had  permis- 
sion from  the  defendants’  foreman  to  bring  him.  This  friend 
brought  the  two  men  together. 

The  learned  Judge  says  that  the  foreman  “told  the  plaintiff  to 
wait  where  he  was  till  he,  the  foreman,  had  put  his  men  to  work, 
and  he  would  see  about  him.  The  plaintiff  remained  precisely 
where  he  was,  when  a wooden  block  fell  on  him  and  seriously  in- 
jured him — these  facts  I find  on  evidence  conflicting  on  some 
points  ” 

There  is  some  misapprehension  here.  The  only  two  witnesses 
who  testify  to  the  exact  spot  where  the  plaintiff  was  when  the  fore- 
man told  him  to  wait  are  the  foreman  and  Gentile,  who  brought 
the  plaintiff  to  see  him.  The  former  says: — 

“Q.  What  happened  then?  A.  Gentile  fetched  him  to  me,  he 
says,  ‘This  is  the  man.’ 
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“Q.  Where  were  you  standing  at  that  time?  A.  At  the  stairs 
leading  up  to  the  roof. 

“0 . 1 shew  you  a map  that  shews  ‘stairs’  next  to  the  lane.  A. 
Yes. 


App.  Div. 

1927. 
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“Q.  Where  were  you  standing  with  reference  to  the  stairs  ? W.  II.  Yates 

a A 11  C'ONSTBUC- 

A.  Around  here.  tion  Co. 

“Q.  Within  a radius  of  10  or  15'  feet?  A.  Yes.  . . . Htd. 

“Q.  What  did  you  tell  him  to  do,  if  anything?  A.  To  stay  at  Hodgins, 
the  foot  of  the  stairs.  JA. 

“Q.  Until  you  came  down  ? A.  Yes.” 

Gentile  is  emphatic  that  when  he  brought  the  plaintiff  to  where 
the  foreman  spoke  to  the  plaintiff  they  were  inside  the  building 
and  near  its  centre  and  10  to  15  feet  from  the  stairs.  The  plain- 
tiff three  times  repeats  Simpson’s  direction  to  him  “to  wait  there,” 
and  twice  “to  wait,”  and  says  he  did  so,  and  remembers  nothing 
more  until  he  found  himself  in  the  hospital.  But  he  freely  ad- 
mits that  it  was  inside  the  building,  “on  the  main  floor,  by  the 
street,”  that  he  was  standing  and  waiting  for  the  foreman’s  re- 
turn, and  that  was  the  place  where  he  had  his  interview  with  him 
and  that  he  stood  still  in  one  place.  So  that  the  witnesses  for  the 
plaintiff  as  well  as  for  the  defendant  entirely  agree  in  this  mat- 
ter. Yet  the  man  was  injured  outside  and  beyond  the  piers  of 
the  west  wall  of  the  building  and  on  the  enclosed  sidewalk  on  Bay- 
street,  close  beside  the  open  hoist,  some  48  feet  away  from  the  foot 
of  the  stairs.  The  witnesses  who  saw  the  plaintiff  when  he  re- 
ceived his  injury  and  fell  down  are : Cuipa,  foreman  of  the  steel 
gang,  who  saw  him  hit,  picked  him  up  and  carried  him  into  the 
building;  Cox,  who  watched  him  being  carried  in;  and  Bryson, 
time-keeper,  who  had  seen  him  on  the  same  spot  five  minutes  be- 
fore the  accident.  Uuipa  says  he  saw  the  plaintiff  standing  3 or 
4 feet  outside  the  wall  of  the  building,  where  he  was  struck,  and 
indicates  a place  on  the  sidewalk  shewn  on  the  plan,  near  the  hoist. 

That  part  of  the  sidewalk  enclosed  is  8 feet  wide.  Cuipa  carried 
the  plaintiff  into  the  building  and  laid  him  down  about  20  feet 
from  where  he  was  struck.  Cox  was  in  the  tool-house,  which  is 
built  on  the  enclosed  sidewalk,  and  through  its  open  door  saw 
the  plaintiff  being  carried  in  from  the  sidewalk.  The  officer  of  the 
city  architect’s  department,  O’Donnell,  whose  duty  it  was  to  in- 
spect buildings  and  hoardings.  wras  called  and  said  he  did  inspect 
the  hoarding,  and  he  was  not  cross-examined,  nor  do  I find  any- 
thing in  the  other  evidence  to  suggest  that  the  defendants  were  not 
in  possession  of  the  enclosed  part  of  the  sidewalk  with  the  per- 
mission of  the  municipality  and  under  its  by-laws.  He  did  not 
inspect  the  hoist,  which  was  under  a separate  permit. 
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I have  set  the  evidence  out  in  some  detail,  as  this  case  does  not 
turn  on  a mere  conflict  of  evidence : the  facts  are  clear  and  obvi- 
ous, and  the  decision  must  depend  on  the  scope  of  the  invitation, 
and  upon  the  conduct  of  the  plaintiff  when  he  apparently  decided 
to  quit  the  building  instead  of  remaining  longer  waiting  for  the 
foreman,  who  never  came.  The  learned  Judge’s  finding  that  he 
“remained  precisely  where  he  was,”  .i.e,  where  he  was  interviewed 
by  the  foreman,  cannot  be  sustained. 

But  a question  arises  with  which  he  did  not  deal.  ;So  far  as 
the  status  of  the  plaintiff  was  concerned,  he  clearly  comes  within 
the  definition  of  an  invitee  given  in  Indennaur  v.  Dames  (1867), 
L.R.  2 C.P.  311.  The  invitation  to  remain  was  expressed  in  a 
word  or  two:  “wait”  or  “wait  there.”  The  plaintiff  was  in  no 
danger  “there,”  as  the  floors  above  the  ground-floor  were  in  place. 
It  did  not  justify  him  in  going  outside  the  piers  of  the  wall  and 
between  them  and  the  hoarding  and  on  the  enclosed  barricaded 
sidewalk,  and  near  the  open  hoist,  without  protection  from  above. 
There  can  be  no  doubt  upon  the  evidence  that  he  did  not  stay  where 
he  was  told  to  remain,  and  I think  the  defendants  would  incur  no 
liability  if  instead  of  doing  so  he  chose  to  shift  his  position  to  a 
more  dangerous  place.  The  extent  of  their  duty  to  the  plaintiff 
is  thus  stated  by  Lord  Cave,  L.C.,  in  Mersey  Docks  and  Harbour 
Board  v.  Procter , [1923]  A.C.  253,  at  p.  260:— 

“It  was  not  to  give  him  absolute  protection  in  whatever  part  of 
the  appellants’  premises  he  might  be  found,  but  only  to  use  rea- 
sonable care  for  his  safety  while  he  was  upon  their  land  and  acting 
in  compliance  with  their  invitation ; and  this  duty  must  be  limited, 
as  Lord  Selborne  pointed  out  in  Walker  v.  Midland  Railway  Co. 
(1886),  55  L.T.R.  489,  490,  to  those  places  to  which  he  might 
reasonably  be  expected  to  go  in  the  belief,  reasonably  entertained, 
that  he  was  entitled  or  invited  to  do  so.” 

This  is  illustrated  by  the  case  of  Connor  v.  Cornell,  in  our  own 
Court,  57  O.L.R.  35,  where  it  is  said  (p.  37 ) that  “the  liability 
of  the  occupier  (of  the  premises)  is  only  commensurate  with  the 
extent  of  the  invitation.” 

The  plaintiff  and  Gentile  agree  that  they  arrived  at  the  build- 
ing at  7 a.m.,  and  the  accident  is  stated  by  Cuipa  and  others  to 
have  occurred  about  9 a.m.  The  plaintiff,  though  denying  any 
movement  from  inside  the  building,  was  hit  outside  of  it,  some  30 
to  50  feet  away  from  the  place  near  which  he  was  told  to  wait.  He 
waited  however  for  two  hours,  and  he  either  must  have  wandered 
outside  during  that  long  wait  or  decided  to  leave  under  the  belief 
that  he  would  not  get  any  work  that  day.  Being  there  as  an  in- 
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vitee  only,  lie  was  entitled  to  withdraw,  and  if  in  the  course  of 
withdrawal  he  was  injured  the  question  arises  whether  the  danger 
to  which  he  was  exposed  on  his  way  out  was  one  which  the  defend- 
ants, under  their  duty  towards  him,  should  have  foreseen  and  pro- 
vided against.  I am  unable  to  find  any  such  responsibility  upon 
them.  There  was  in  this  case  a proper  entrance  and  exit  provided 
by  the  defendants  for  the  workmen  and  others  having  business  on 
the  premises.  It  was  easily  reached  from  where  the  plaintiff  was 
stationed,  and  was  nearer  the  stairs  than  the  way  he  took,  being 
at  the  south-west  angle  of  the  building,  and  leading  from  the  en- 
closed sidewalk  to  Bay-street  (marked  “W’  on  the  plan).  On 
this  aspect  of  the  case  the  case  of  Mersey  Docks  and  Harbour  Board 
v.  Procter  (supra)  throws  light.  Lord  Sumner  remarks  (pp.  272- 
3-4  ) 

“I  think  the  very  idea  of  an  invitation  to  come  upon  the 
Board’s  premises,  considering  their  character  and  extent,  connotes 
some  local  limit  within  them.  A free  range  over  the  whole  estate 
is  not  given  to  every  invited  workman.” 

“He  wras  actually  going  where  he  had  no  business  to  go  at  the 
time  of  the  accident,  though  his  mistake  was  alike  innocent  and 
accidental.  How  can  a workman  extend  the  Board’s  liabilities, 
indicated  by  this  term  ‘invitation,’  by  making  a mistake  of  his 
own.  . . . 

“A  licensee  takes  premises,  which  he  is  merely  permitted  to 
entar,  just  as  he  finds  them.  The  one  exception  to  this  is  that,  as 
it  is  put  shortly,  the  occupier  must  not  lay  a trap  for  him  or  ex- 
pose him  to  danger  not  obvious  nor  to  be  expected  there  under  the 
circumstances.” 

Lord  Cave  emphasises  these  remarks  when  he  says  at  p.  261 : — 

“To  say  that  a landowner  who  permits  an  element  of  danger 
to  exist  in  a place  to  which  he  neither  invites  nor  expects  a person 
to  go  thereby  sets  a trap  for  .that  person  would  appear  to'  me  to 
be  a strange  use  of  language.” 

The  evidence  in  this  case  discloses  that  two  men  saw  the 
plaintiff  standing,  not  moving  along,  where  he  was  hit  by  the 
falling  piece  of  wood.  There  was  a notice  “danger”  close  by. 
While  it  may  have  been  natural  for  a man  to  walk  out  by  the  way 
he  entered,  that  does  not  dispense  with  the  duty  of  taking  rea- 
sonable precautions  for  his  own  safety.  “In  all  cases  of  duty  of 
care,  the  reasonable  man  is  the  standard  on  both  sides.”  The 
plaintiff  could  have  found  by  observation  or  inquiry  the  safe  way 
out  which  the  defendants  had  provided,  and  there  is  no  ground  for 
the  suggestion  either  that  a reasonable  man  is  entitled  to  choose 


App.  Div. 

1927. 

Azzole 

W.H.^Yates 
Construc- 
tion Co. 
Ltd. 

Hodgins, 

J.A. 


2S— 61  O.L.R, 


422 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Diw 

1927. 

Azzole 

W.H.^Yates 
CONSTHUC- 
TION  CO. 
!Ltd. 

Hodgins, 

J.A. 


any  way  about  or  out  of  premises  where  building  is  going  on,  or 
that  the  defendants  had  the  slightest  warning  that  he  would  adopt 
the  way  most  obviously  dangerous,  and  disregard  the  sign 
“danger.”  He  may  have  been  in  fact  passing  along  in  order  to 
leave  the  building,  but  the  evidence  does  not  establish  or  indeed 
disclose  it,  but  whether  standing  still  or  moving  he  had  no  right 
to  be  where  he  was. 

It  is  unnecessary  to  inquire  whether  the  inspection  of  the  hoist 
was  inadequate,  as  in  my  view  the  defendants  owed  no  duty  to  the 
plaintiff  in  the  circumstances. 

I think  the  appeal  succeeds  and  must  be  allowed,  and  the  action 
dismissed,  both  with  costs  if  exacted. 


Ferguson  and  Grant,  JJ.A.,  agreed  with  Hodgins,  J.A. 


Magee,  J.A. : — Perusal  of  the  evidence  in  this  case  leads  me 
to  the  conclusion  that  the  plaintiff's  judgment  should  stand  and 
the  appeal  be  dismissed. 

The  plaintiff  was  lawfully  on  the  premises  on  the  invitation  of 
the  defendants'  foreman,  whose  duty  it  was  to  employ  men,  and 
who  had  told  him  to  wait  till  he  came  down  after  setting  his  men 
to  work  on  the  upper  storeys.  The  plaintiff  himself  says  that;  he 
was  told  to  wait  “there,”  but  no  one  would  understand  that  to 
mean  to  wait  on  the  exact  spot.  There  was  a gang  of  30  men  there 
at  the  time,  and  the  conversation  may  well  have  been  some  con- 
siderable distance  from  the  steps  leading  up,  so  that  the  plaintiff 
may  not  have  strayed  more  than  20  or  25  or  even  50  feet  from 
where  the  foreman  left  him.  Whatever  the  distance,  he  was  wait- 
ing “there,”  within  any  reasonable  intendment,  so  far  as  mere 
distance  is  concerned.  But  he  appears  to  have  walked  from  the 
floor  of  the  building  through  the  open  front  to  the  outside,  where 
there  was  a space  about  8 feet  wide  of  the  public  street  enclosed  by 
the  defendants  all  along  the  west  face  of  the  building.  Let  it  be 
assumed  against  the  plaintiff  that  the  defendants  had  some 
authority  from  the  city  corporation  not  merely  to  obstruct  the 
highway  but  also  to  exclude  the  public,  including  the  plaintiff, 
from  that  strip,  although  there  is  no  evidence  of  such  authority 
before  the  Court.  There  was  close  to  the  building  a hoist  for 
raising  materials  to  the  upper  storeys,  but  between  the  hoist  and 
the  fence  or  hoarding  enclosing  the  strip  was  a space  of  several 
feet  along  which  the  employees  passed  when  necessary,  so  that  the 
strip  was  really  part  of  the  premises  in  the  defendants’  possession 
on  which  be  was  invited  io  wait.  That  did  not  however  entitle 
him  to  stroll  into  obvious  danger  while  waiting.  He  did  stroll  near 
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the  hoist,  but  the  evidence  is  that  the  hoist  was  down  at  the  time, 
and  there  is  no  evidence  that  it  was  being  used  that  morning.  It 
was  at  least  not  used  for  lumber.  He  was  not  struck  by  any  ma- 
terial, but  by  a part  of  the  hoist  itself  falling  from  the  upper  end 
of  it. 

The  learned  trial  Judge  was,  I think,  fully  justified  in  finding 
negligence  in  allowing  the  timber  to  be  in  such  condition  that, 
apparently  without  immediate  strain,  it  broke  off  where  a bolt 
passed  through  it. 

But  it  is  said  that  there  was  a “danger”  sign  somewhere  near 
the  hoist — whether  that  sign  was  on  the  building  itself  as  a warn- 
ing to  keep  out  of  the  building,  or  on  the  hoist,  does  not  appear  in 
the  testimony,  nor  whether  it  would  be  seen  by  any  one  coming 
out  of  the  building.  The  indication  on  the  defendants’  plan  is 
that  it  was  on  the  building  and  would  not  be  seen  by  the  plain- 
tiff— and  in  fact  it  indicated,  “Keep  out”  of  the  building,  in  which 
the  defendants  now  say  the  plaintiff  should  have  stayed.  The 
evidence  is  that  the  defendants  had  danger  signs  “all  over.”  The 
witness  Gentile,  who  had  taken  the  plaintiff  there  for  work,  had 
not  see  any  sign  when  they  entered.  The  result  is  that  the  sign 
may  be  eliminated  so  far  as  the  plaintiff  is  concerned. 

He  is  not  shewn  to  have  been  negligent  nor  was  he  a trespass- 
er, but  was  lawfully  on  the  premises  and  where  he  was,  and  suf- 
fered from  a defect  in  the  defendants’  appliances  which  was  a 
standing  risk  to  all  having  occasion  to  be  there  and  which  he 
-could  not  expect  and  which  existed  through  the  negligence  of  the 
defendants  or  their  employees. 

T would  dismiss  the  appeal. 

Appeal  allowed  (Magee,  J.A.,  dissenting). 


[ORDE,  J.A.] 


Re  Primeau  and  Board  of  Trustees  of  Separate  School 
Section  Six  Russell. 


Costs — Summary  Application  Granted  by  Judge  without  Direction  as 
to  Costs — Delay  in  Settling  Order — Death  of  Judge  during  Period 
of  Delay  — Judicature  Act,  sec.  V/ — Rule  251  — Disci'etion  — No 
Order  as  to  Costs. 

Section  74  of  the  Judicature  Act,  providing  that  the  costs  of  all  pro- 
ceedings shall  he  in  the  discretion'  of  the  Court  or  Judge,  applies  to 
motions  as  well  as  to  trials. 
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and  Board 
of  Trustees 
of  Separate 
School 
Section  Six 
Russell. 


A summary  application  for  a mandamus  was  granted  by  Lennox,  J., 
on  the  13th  February,  1926.  He  disposed  of  the  application  by  a 
written  judgment,  in  which  nothing  was  said  about  costs,  and  there 
was  nothing  to  indicate  any  intention  on  his  part  to  dispose  of  the 
costs  of  the  application.  The  settling;  of  the  order  was  delayed  for 
more  than  18  months,  and  in  the  meantime  Lennox,  J.,  died:  — 

Held,  upon  motion  to  vary  the  minutes  as  settled  by  a registrar,  that 
the  discretion  as  to  costs  under  s6c.  74  must  be  exercised  by  the 
Judge  who  disposes  of  the  subject-matter  of  the  proceeding;  here 
the  matter  stood  as  if  the  Judge  had  said'  that  he  saw  fit  to  make 
no  order  as  to  costs;  and  a clause  to  that  effect  should  form  part 
of  the  order. 

The  settled  practice  in  the  Appellate  Division'  that  where  the  Court 
gives  no  direction  as  to  costs,  the  successful  party  is  to  be  con- 
sidered entitled  to  costs,  is  not  applicable  to  trials  or  motions. 

Wiley  v.  Wiley  (1919),  15  O.W.N.  408,  distinguished. 

Semble,  that  another  Judge  could  not  deal  with  the  question  of  costs 
under  Rule  521. 

Hardy  v.  Pickard  (1888),  12  P.R.  428,  distinguished. 


Motion  by  the  trustees  to  vary  as  to  costs  the  minutes  (as 
settled  by  the  Local  Registrar  at  Ottawa)  of  an  order  made  by 
Lennox,  J .,  on  the  13th  February,  1926,  noted  in  29  O.W.N.  442. 

November  5.  The  motion  was  heard  by  Orde,  J.A.,  in  the 
Weekly  Court  at  Ottawa. 

M.  J.  Gorman , K.C.,  for  the  trustees. 

II.  St.  Jacques for  the  applicants. 

November  14.  Orde,  J.A. : — A question  as  to  costs  arising 
upon  the  settlement  of  the  order  in  this  matter  was  spoken  to  by 
counsel  before  me  during  the  sitting  of  the  Ottawa  Weekly  Court. 

An  application  for  a mandamus  directing  the  separate  school 
trustees  to  permit  certain  Roman  Catholic  children  to  attend  the 
separate  school  controlled  by  the  trustees,  made  before  the  late 
Mr.  Justice  Lennox,  was  successful,  and  a mandatory  order  was 
granted  on  the  13th  February,  1926.  The  learned  Judge’s  rea- 
sons for  judgment  were  silent  as  to  costs,  the  concluding  words 
being,  “Order  as  asked — stay  issue  for  ten  days.” 

Why  the  taking  out  of  the  formal  order  was  delayed  for  more 
than  a year  and  a half  is  not  explained.  Had  the  applicants  sub- 
mitted their  order  earlier,  the  omission  to  deal  with  the  question 
of  costs,  if  it  was  an  oversight,  could  have  been  corrected  by  the 
learned  Judge  before  his  death.*  Apparently  there  is  nothing 
among  the  papers  to  indicate  any  intention  on  his  part  to  dispose 
of  the  costs,  nor  does  an  examination  of  his  note-book,  which  I 
have  made,  throw  any  light  upon  the  question. 

* He  died  on  the  27th  July,  1927. 
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Under  sec.  74  of  the  Ontario  Judicature  Act,  “the  costs  of  and  Orde,  J.A. 
incidental  to  all  proceedings  shall  be  in  the  discretion  of  the  Court 
or  Judge: ” and  this  section  applies  to  motions  as  well  as  trials : 

07  11  "Rp  PPTTVfFATT 

Young  v.  Thomas,  [1892]  2 <Ch.  134.  and  Board 

The  Local  Registrar  at  Ottawa,  when  settling  the  order,  was  of  Ieparate 
of  the  opinion  that  the  costs  followed  the  event,  and  that,  as  the  M School 
learned  Judge  had  said  nothing  as  to  the  costs,  they  should  go  to  Russell. 
the  successful  applicants.  His  view  was  that  the.  point  was  cov- 
ered by  the  judgment  of  the  Appellate  Division  in  Wiley  v.  Wiley 
(1919),  15  O.W.N.  408,  where  Riddell,  J.,  reading  the  judgment 
of  the  Court,,  said  that  “the  Registrar,  quite  properly,  followed 
the  rule  that,  where  nothing  is  said  about  costs,  they  follow  the 
event.”  What  was  meant  by  “the  rule”  in  that  case  was  the  well- 
settled  practice  in  the  Appellate  Division  that  the  pronouncement 
of  a judgment  allowing  or  dismissing  an  appeal  simplidter  en- 
titles the  successful  party  to  costs.  That  convenient  practice  saves 
the  constant  mention  of  costs  when  disposing  of  appeals,  so  that 
it  is  only  where  the  judgment  expressly  disposes  of  the  costs  in 
some  other  way  that  the  successful  party  loses  them. 


There  is  no  such  practice  at  trials  or  upon  motions.  While 
the  learned  Judge  might  have  expressly  dealt  with  the  question 
had  he  lived,  I have  no  right  to  assume  what  his  disposition  would 
have  been. 


Ho  argument  was  made  as  to  whether  or  not  some  other  Judge 
might  be  empowered  to  deal  with  the  question  under  Rule  521, 
which  provides  for  the  correction  of  “clerical  mistakes  in  judg- 
ments or  orders,  or  errors  arising  therein  from  any  accidental  slip 
or  omission.”  In  Hardy  v.  Pickard  (1888),  12  P.R.  428,  Rose, 
J.,  acting  under  this  Rule,  amended  the  judgment  at  trial  so  as 
to  give  to  a successful  plaintiff  his  costs  of  the  action,  even  after 
the  judgment  had  been  appealed  from  to  a Divisional  'Court  and 
had  been  affirmed.  But  he  was  the  Judge  who  had  tried  the  action, 
and  the  slip  or  omission  was  his  own. 


Under  sec.  74,  the  discretion  as  to  costs  must,  I think,  be 
exercised  by  the  Judge  who  disposes  of  the  subject-matter  of  the 
proceeding.  Here  the  matter  stands  exactly  as  if  the  learned  Judge 
had  expressly  said  that  he  “saw  fit  to  make  no  order  as  to  costs.” 
Although  he  has  not  said  so,  that  is  precisely  what  he  has  done. 


The  original  notice  of  motion,  oddly  enough,  did  not  ask  for 
costs,  so  that,  even  if  such  an  argument  could  prevail,  -there  was 
no  ground  for  assuming  that  the  words  “order  as  asked”  impliedl) 
included  costs. 
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Orde,  J.A. 
1927. 


Re  Prime au 
and  Board 

OF  TRUSTEES 

of  Separate 
School 
Section  Six 
Russell. 


The  clause  in  the  order  as  settled  by  the  Registrar  ought 
therefore  to  be  struck  out,  and  the  customary  clause,  that  the 
Court  does  not  see  fit  to  make  any  order  as  to  costs,  substituted. 

As  to  tne  costs  of  speaking  to  the  matter  before  me,  I think 
there  should  be  none  to  either  party.  Both  parties  are  in  a 
measure  to  blame  for  allowing  the  matter  to  remain  undetermined 
for  so  long  a period  after  judgment  was  pronounced. 


1927. 
Nov.  24. 


[WRIGHT,  J.] 

Elgin  v.  Stubbs. 


Evidence — Corroh oration — Action  against  Administratrix  for  Money 
Lent  to  Deceased — Evidence  Act,  R.S.O.  1914*  ch.  *76,  sec.  12 — 
Entries  in  Account-hook — Delay  in  Bringing  Action}— Interest. 

In  an  action  against  the  administratrix  of  a deceased  person  to  re- 
cover money  alleged  to  have  been’  lent  by  the  plaintiff  to  him,  there 
was  proof,  by  a bank-draft  and  two  cheques,  all  endorsed'  by  the 
deceased,  of  the  fact  that  moneys  to  the  amount  claimed  had  been 
received  by  him,  and  the  testimony  of  the  plaintiff  that  the  moneys 
which  the  deceased  received  were  moneys  lent  him,  and  had  not 
been  repaid  by  him  in  his  lifetime,  was  accepted  by  the  Court.  For 
the  defendant  it  was  contended  that  the  moneys  represented  pay- 
ments made  by  the  plaintiff  on  account  of  indebtedness  to  the  de- 
ceased, or  were  gifts!  Corroborative  evidence  being  required  by  sec. 
12  of  the  Ontario  Evidence  Act:  — 

Held , that  the  draft  and  cheques  were  corroborative  of  the  evidence 
given  by  the  plaintiff  that  the  money  was  actually  paid  to  the  de- 
ceased. 

It  was  not  necessary  for  the  plaintiff  to  furnish  corroborative  evidence 
of  every  fact  to  be  proved — if  evidence  was  forthcoming  which  cor- 
roborated a material  part  of  the  claim,  the  statute  was  satisfied. 
And1  the  fact  that  the  moneys  were  actually  paid  was  a material 
part  of  the  plaintiff’s  case. 

Entries  made  by  the  plaintiff  at  the  times  of  the  transactions  in  an 
account-book  kept  by  her  were  admissible  as  corroborative  evidence. 

And,  in  the  circumstances  of  the  case,  the  plaintiff’s  claim  was  amply 
corroborated. 

McDonald  v.  McDonald  (1903),  33  Can.  SCR.  145,  and  In  re  Jelly 
(1903),  6 O.L.R.  581,  followed. 

The  advances  were  made  in  1921  and  1923,  and  the  claim  was  thus 
a stale  one,  but  explanations  given  by  the  plaintiff  were  accepted 
by  the  Court. 

There  having  been  no  express  or  implied  agreement  to  pay  interest, 
interest  was  allowed  only  from  the  date  of  the  commencement  of  the 
action. 


Action  against  the  administratrix  of  the  estate  of  a deceased 
person  to  recover  money  alleged  to  have  been  lent  by  the  plaintiff 
to  the  deceased. 
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The  action  was  tried  before  Weight,  J.,  without  a jury,  at  1927. 

Sarnia.  Elgin 

iV.  L.  Le Sueur,  for  the  plaintiff.  „ v- 

Stttrrs 

A.  Weir , K.C.,  for  the  defendant. 


November  21.  Weight,  J.: — In  this  action  the  plaintiff  sues 
to  recover  from  the  defendant,  as  administratrix  of  the  estate  of 
George  W.  Stubbs,  deceased,  the  amount  of  three  separate  loans 
alleged  to  have  been  made  by  the  plaintiff  to  the  said  George  W. 
Stubbs  in  his  lifetime,  as  follows : — 

1.  July  5,  1921,  $500. 

2.  August  8,  1921,  $500. 

3.  March  11,  1923,  $50. 

The  first  of  these  loans  or  advances  was  made  by  means  of  a 
New  York  draft  purchased  by  the  plaintiff  from  the  Dime  Savings 
Bank  in  the  city  of  Detroit,  payable  to  George  W.  Stubbs,  and  en- 
dorsed by  him. 

The  second  loan  was  evidenced  by  an  order  in  writing  upon 
the  Bank  of  Toronto  in  Sarnia  directing  that  bank  to  pay  $500  to 
George  W.  Stubbs,  and  the  same  was  endorsed  by  him  and  charged 
to  the  account  of  the  plaintiff. 

The  third  advance  was  evidenced  by  a written  order  similar 
in  terms  to  No.  2.  In  addition,  Mr.  Joseph  W.  Simpson,  the 
manager  of  the  Bank  of  Toronto  at  Sarnia,  recalled  the  payment 
of  the  money  to  George  W.  Stubbs. 

From  the  evidence  it  appeared  that  the  deceased,  at  intervals, 
for  a number  of  years  cohabited  with  the  plaintiff  as  man  and 
wife  at  the  city  of  Detroit,  and  the  defendants  counsel  contended 
that,  in  view  of  this  relationship,  it  should  be  presumed  that  the 
moneys  were  advanced  as  gifts,  not  loans. 

The  plaintiff  testified  that  the  advances  referred  to  were  loans 
to  the  said  George  W.  Stubbs,  and  were  never  repaid  by  him  in 
his  lifetime,  although  she  frequently  asked  him  to  repay  the  same ; 
he  gave  various  excuses  for  not  doing  so. 

For  the  defence  it  was  contended  that  the  moneys  were  not 
advanced  by  way  of  loan,  but  were  presumably  payments  made  by 
the  plaintiff  to  George  W.  Stubbs  on  account  of  indebtedness  or 
represented  gifts  by  the  plaintiff  to  him. 

The  defendant  also  contended  that  there  was  no  sufficient  cor- 
roboration of  the  plaintiff’s  evidence,  as  required  by  the  Evidence 
Act,  R.S.O.  1914,  ch.  76,  sec.  12. 

I accept  the  evidence  of  the  plaintiff  that  the  moneys  in  ques- 
tion were  advanced  by  her  to  the  deceased  by  way  of  loan,  and 
that  the  same  had  not  been  repaid  by  him;  but  the  difficulty  which 
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presents  itself  is  as  to  whether  or  not  the  plaintiff’s  evidence  is 
sufficiently  corroborated  within  the  meaning  of  the  Evidence  Act. 

The  plaintiff’s  counsel,  in  presenting  his  case,  tendered  a 
memorandum-book  or  account-book  kept  by  the  plaintiff,  to  cor- 
roborate the  plaintiff’s  evidence,  but  at  that  stage  I ruled  that  the 
same  was  not  admissible.  Later  in  the  course  of  the  argument, 
when  counsel  referred  me  to  the  case  of  In  re  Jelly  (1903),  6 
O.L.R.  481,  I re-opened  the  case  and  permitted  the  plaintiff’s 
counsel  to  put  in  this  account-book  as  corroborative  evidence, 
subject  to  the  objection  of  the  defendant's  counsel. 

The  plaintiff’s  counsel  urges  that  the  New  York  draft  and  the 
two  written  orders  for  the  moneys  representing  the  loans  in 
themselves  constitute  sufficient  corroborative  evidence,  but  the  de- 
fendant’s counsel  contends  that  these  cheques,  for  such  they  may 
be  called,  do  not  establish  loans,  but  are  prima  facie  to  be  deemed 
repayments,  relying  on  the  decisions  in  Fletclitr  v.  Manning 
(1844),  12  M.  & W.  571,  and  the  other  cases  cited  in  Byles  on 
Bills,  18th  ed.,  p.  340,  also  Re  Marty  v.  Grattan  (1916),  35  0. 
L.R.  348 ; and  also  contends  that  they  may  represent  gifts  by  the 
plaintiff  to  the  deceased.  He  relies  on  the  decision  in  In  re  Finch 
(1883),  23  Ch.  D.  267,  as  enunciating  the  law  to  be  that,  where 
the  evidence  adduced  as  corroboration  is  consistent  with  other 
views,  it  does  not  corroborate  any  one  of  them. 

The  latter  proposition  has  been  referred  to  with  approval  in 
Thompson  v.  Coulter  (1903),  34  Can.  S.C.R.  261,  and  is  bind- 
ing authority. 

The  cases  referred  to  in  Byles  on  Bills  were,  however,  de- 
cided before  the  law  permitted  parties  to  an  action  to  give  evidence 
in  support  of  their  claims,  and  do  not  touch  on  the  question  as  to 
whether  or  not  cheques,  though  not  proof  of  the  loans,  may  be 
used  as  corroborative  of  the  evidence  of  the  party  claiming  that 
they  did  in  fact  represent  the  loans. 

The  true  test  as  to  the  evidence  necessary  to  constitute  corrobor- 
ation is  well  stated  in  the  judgment  in  McDonald  v.  McDonald 
(1903),  33  €an.  S.C.R.  145,  at  p.  152,  as  follows: — 

“Circumstantial  evidence  and  fair  inference  of  fact  arising 
from  other  facts  proved,  that  render  it  improbable  that  the  fact 
sworn  to  be  not  true  and  reasonably  tend  to  give  certainty  to  the 
contention  which  it  supports  and  are  consistent  with  the  truth  of 
the  fact  deposed  to,  are,  in  law,  corroborative  evidence.” 

In  the  present  instance  I am  of  opinion  that  the  cheques  and 
draft  establish  that  the  moneys  were  actually  paid  to  George  W. 
Stubbs,  and  thus  far  are  corroborative  of  the  evidence  given  by 
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the  plaintiff  that  the  money  was  actually  paid  to  him.  The  plain- 
tiff, however,  has  to  establish  in  addition  that  the  moneys  were 
advanced  by  way  of  loan. 

I think  a fair  result  of  all  the  decisions  is,  that  it  is  not 
necessary  for  the  plaintiff  in  a case  such  as  the  present  to  furnish 
corroborative  evidence  of  every  fact  or  issue  to  be  proved;  but, 
if  evidence  is  forthcoming  which  corroborates  a material  part 
of  the  claim,  the  statute  is  satisfied.  In  the  present  instance,  as 
already  stated,  the  evidence  has  established  that  the  money  was 
actually  paid,  and  this  is  .a  most  material  part  of  the  plaintiff’s  case, 
so  that  I think  I am  within  the  authorities  in  holding  that  the 
plaintiff’s  claim  is  sufficiently  corroborated. 

As  already  stated,  the  plaintiff’s  counsel  contends  that  the 
entries  in  the  account-book  are  also  corroborative  evidence  of  the 
plaintiff’s  claim.  At  the  trial  some  doubt  was  expressed  as  to  the 
genuineness  of  these  entries ; but,  after  a careful  examination  of 
the  memorandum  books  or  books  of  account,  I have  come  to  the 
conclusion  that  the  entries  in  these  books  were  made  at  the  times 
of  the  alleged  loans  and  were  not  tampered  with  or  fabricated  for 
the  purposes  of  this  action. 

Granted  that  the  entries  are  correct  and  were  made  contempor- 
aneously with  the  advance  of  the  moneys,  are  they  to  be  considered 
as  corroborative  evidence? 

The  entries  were  made  by  the  plaintiff  herself,  and  to  that  ex- 
tent would  be  self-serving  evidence,  and  therefore  not  admissible 
as  evidence  to  prove  the  advances,  as  distinguished  from  the  en- 
tries made  by  a person  whose  duty  it  was  to  make  the  entries  and 
whose  evidence  is  not  now  available.  But  that  is  the  test  to  be 
applied  in  determining  whether  such  entries  are  in  themselves 
proof  of  the  fact  and  do  not  touch  the  question  as  to  whether  they 
are  admissible  for  the  purpose  of  corroborating  other  evidence. 

In  Corpus  Juris,  vol.  22,  para.  1090,  the  following  statement 
of  the  law  appears : "Books  of  account  or  book  entries  generally 
are  frequently  admitted  for  the  purpose  of  corroborating  or  im- 
peaching a witnessed  testimony,  although  not  supported  by  proof 
of  a character  to  render  them  admissible  as  substantive  evidence 
for  the  purpose  of  proving  items  of  account  or  other  contents.” 

This  view  would  appear  to  be  in  harmony  with  the  decision  in 
McDonald  v.  McDonald , already  referred  to.  The  fact  that  en- 
tries were  made  at  the  time  when  there  was  no  dispute  existing 
between  the  parties  would  in  itself  furnish  a fair  inference  that 
the  plaintiff’s  statement  was  correct  and  would  tend  to  establish 
her  credibility. 


Wright,  J. 
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This  view  of  the  matter  would  also  appear  to  be  the  view  held 
by  the  Divisional  'Court  in  In  re  Jelly , 6 O.L.R.  481;  see  particu- 
larly p.  483,  where  Mr.  Justice  Street,  in  delivering  the  judg- 
ment of  the  Court,  says  that  it  was  impossible  to  exclude  from 
consideration  the  books  of  account  because  the  'witness  was  entitled 
to  refer  to  them  to  refresh  his  memory  as  to  the  items  of  the  same. 

This  would  also  appear  to  be  the  view  of  Mr.  Justice  Kelly  in 
Myles  v.  Elliott  (1924),  26  O.W.N.  166,  where,  the  books  of  account 
were  held  to  be  corroborative  evidence  of  the  sworn  testimony.  As 
stated  by  Mr.  Justice  Kelly,  at  p.  167,  “What  constitutes  the  cor- 
roboration required  by  the  statute  depends  upon  the  particular 
circumstances  of  each  case/* 

Following  this  line  of  reasoning,  I hold  that,  in  the  circum- 
stances of  this  case,  the  plaintiff’s  claim  has  been  amply  corrobor- 
ated, and  that  she  is  therefore  entitled  to  judgment  for  the  amount 
of  these  loans,  in  all  $1,050. 

I am  not  overlooking  the  argument  pressed  upon  me  by  the 
counsel  for  the  defendant  that  the  claim  is  a stale  one,  and  that 
every  reasonable  inference  ought  to  be  drawn  against  it,  but  I 
accept  the  explanations  given  by  the  plaintiff  as  reasonable  under 
the  peculiar  circumstances  of  the  case. 

No  claim  was  made  in  the  pleadings  for  interest,  but  at  the 
trial  the  plaintiff’s  counsel  sought  to  amend  the  claim  by  claiming 
interest.  Considering  the  relationship  of  the  parties,  I do  not 
think  it  was  ever  intended  that  interest  should  be  charged.  In 
fact  the  plaintiff  in  her  evidence  never  suggested  that  there  was 
any  agreement  express  or  implied  to  the  effect  that  the  deceased 
would  pay  interest.  I think,  however,  that  she  is  entitled  to  in- 
terest from  the  date  of  the  issue  of  the  writ  and  will  direct  judg- 
ment accordingly. 

There  will,  therefore,  be  judgment  for  the  plaintiff  for  the  sum 
of  $1,050  and  interest  from  the  date  of  the  issue  of  the  writ  at  5 
per  cent.,  together  with  costs  of  the  action. 


[MIDDLETON,  J.A.] 


Re  Eglinton  and  Bedford  Park  Presbyterian  Church. 

Building  Restrictions — Construction  and  Application — • Frontages  of 
Lois  upon  Registered  Plan — Motion  for  Order  Modifying  Restric- 
tions— Land  Titles  Act,  R.S.O.  1911f,  ch.  126,  sec.  99 — Erection  of 
Church — Opposition  of  Oioners  of  other  Lots  upon  Plan — “Bene- 
ficial to  the  Persons  Principally  Interested ” — Modifying  Order 
Granted,  Subject  to  Terms. 

In  respect  of  lots  at  the  corner  of  G.-avenue  and  Y. -street,  west  of  the 
latter  street,  shewn  on  a registered  plan,  certain  building  restric- 
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tions  or  conditions  were  recorded  in  the  Land  Titles  office.  Two  of 
them  were:  (1)  “Only  detached  residences  allowed  to  he  built  on 
said  lots  to  cost  not  less  than  $5,000;”  and  (3)  “Residences  must  be 
built  at  least  15  feet  back  from  front-line  of  lot.”  These  restrictions 
were  to  operate  for  a period  of  20  years  from  the  2nd  May,  1910. 
The  lots  fronted  upon  a reserve,  intended  to  be  a mean's  of  affording 
access  to  Y.-street,  a street  running  north  and  south,  which  had  been 
so  graded  as  to  be  below  the  level  of  the  adjoining  lands  and  sep- 
arated from  the  reserve  by  a retaining  wall.  The  reserve  and  land 
to  the  west  of  it  had  been  taken  by  the  municipality  for  the  pur- 
pose of  a roadway  at  the  higher  level:  — 

Held,  that,  upon  the  true  construction  of  restriction  3,  the  lots  fronted 
upon  the  reserve,  so  that  the  15-foot  limitation  applied  only  to  the 
eastern  frontage,  and  did  not  apply  to  the  flankage  of  one  of  the  lots 
upon  G.-avenue. 

Held,  also,  that  restriction  1 prevented  the  erection  of  a church  upon 
the  lots. 

Upon  a motion  by  the  trustees  of  a church  who  proposed  to  erect  a 
church-edifice  upon  the  lots,  for  an  order  under  sec.  99  of  the  Land 
Titles  Act,  modifying  the  restrictions:  — 

Held,  having  regard  to  the  fact  that  the  operation  of  the  restriction's 
would  cease  in  May,  1930,  and  to  other  circumstances,  that,  not- 
withstanding the  opposition  of  owners  of  other  lots  upon  the  plan 
to  the  application,  the  restrictions  should  be  modified  so  as  to  per- 
mit of  the  erection  of  the  proposed  church  upon  the  lots;  the  order 
to  be  subject  to  certain  terms  in  the  interest  of  the  opposing  land- 
owners. 

To  give  literal  effect  to  the  requirement  of  sec.  99  (2)  that  the  Judge 
making  the  order  must  be  satisfied  that  it  “will  be  beneficial  to  the 
persons  principally  interested  in  the  enforcement  of  the  covenant 
or  condition,”  would  be  to  ren’der  the  provisions  of  the  statute  en- 
tirely nugatory. 

Re  Ontario  Lime  Co.  Ltd.  (1926),  59  O.L  R.  646,  applied. 

But,  if  it  were  necessary  to  make  the  finding  suggested  by  the  words 
quoted,  it  should  be  made;  for  it  appeared  to  be  in  the  interest  of 
all  those  principally  concerned  to  have  this  corner-lot  occupied  by  a 
substantial  and  sightly  edifice,  instead  of  leaving  it  vacant  and 
subject,  after  May,  1930,  to  the  jeopardy  of  the  erection  of  objection- 
able buildings. 
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Motion  by  the  trustees  of  the  church,  under  sec.  99  of  the 
Land  Titles  Act,  for  an  order  modifying  building  restrictions  with 
respect  to  lots  157  and  158,  at  the  corner  of  Glenview- avenue  and 
Yonge-street,  according  to  plan  M.87,  City  of  Toronto. 


December  1.  The  motion  was  heard  by  Middleton,  J.A.,  in 
the  Weekly  Court,  Toronto. 

R.  S.  Cassels , K.C.,  for  the  applicants. 

II.  S.  White , K.C.,  and  W.  T.  Sinclair , for  the  respondents. 

December  3.  Middleton,  J.A. : — The  restrictions  material  to 
be  mentioned  are  : — 

(1)  “Only  detached  residences  allowed  to  be  built  on  said  lots, 
to  cost  not  less  than  $5,000.” 
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(3)  “Residences  must  be  built  at  least  15  feet  back  from  front- 
line of  lot.” 

These  restrictions  were  recorded  on  the  2nd  May,  1910,  and 
were  to  operate  for  a period  of  20  years  from  that  date,  so  that 
they  have  now  somewhat  over  2 years  to  run. 

The  lots  to  which  these  restrictions  refer  are  on  the  south  side 
of  Glenview-avenue  and  the  north  side  of  Glengrove-avenue  the 
street  south  of  Glenview-avenue.  Lots  155,  156,  157,  and  158, 
according  to  the  plan,  front  upon  a reserve  which  is  immediately 
adjacent  to  Yonge-street.  This  reserve  was  intended  as  a means 
of  affording  access  to  the  land  because  Yonge-street  has  been  so 
graded  as  to  be  below  the  level  of  the  adjoining  lands  and  separ- 
ated from  the  reserve  by  a substantial  retaining  wall.  The  reserve 
and  a further  strip  of  land  immediately  to  the  west  of  it  have  been 
taken  by  the  municipality  for  the  purpose  of  a roadway  at  the 
higher  level. 

One  of  the  questions  discussed  was  whether,  upon  a true  con- 
struction of  these  conditions,  these  lots  front  upon  this  reserve  so 
that  the  15-foot  limitation  applies  only  to  the  eastern  frontage.  I 
am  of  opinion  that  this  is  the  true  meaning  of  the  condition  and 
restriction,  and  that  it  does  not  apply  to  the  flankage  of  lot  158 
upon  Glenview-avenue.  If  this  view  is  not  correct,  lots  156  and 
157  have  no  frontage  at  all. 

This  construction  of  the  restriction  may  be  so  declared  if  the 
applicants  so  desire. 

The  next  question  discussed  was  whether  the  effect  of  the  re- 
striction No.  1 is  to  prevent  the  erection  of  a church  on  lots  157 
and  158.  I think  it  is.  The  provision  is  that  only  detached  resi- 
dences may  be  built  on  this  land.  No  doubt,  the  intention  may 
have  been  to  exclude  stores,  factories,  etc,,  and  the  draughtsman 
may  not  have  had  a church  present  to  his  mind ; but,  as  the  condi- 
tion stands,  it  cannot  be  read  as  a provision  relating  only  to  the 
erection  of  residences  and  requiring  a residence  when  erected  to 
cost  not  less  than  $5,000.  It  prevents  the  erection  of  any  building 
other  than  a residence. 

In  view  of  this,  condition  7,  prohibiting  the  erection  of 
slaughter-houses  and  business-houses  of  any  kind  upon  the  land, 
is  probably  superfluous,  but  this  does  not  enable  me  to  narrow 
what  I think  is  the  true  meaning  of  the  first  clause. 

The  question  then  resolves  itself  into  this:  Should  I now  vary 
the  restriction  upon  these  two  lots  so  as  to  permit  the  erection  of 
the  contemplated  church  thereon?  Admittedly,  this  church  may 
be  erected  after  the  2nd  May,  1930,  and  may  then  be  erected  so 
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as  to  occupy  the  land  up  to  the  southern  limit  of  Glenview-avenue, 
and.,  if  I am  right  in  the  view  I have  expressed  as  to  the  construc- 
tion of  condition  No.  3,  there  is  nothing  to  prevent  the  erection  of 
residences  at  the  present  time  up  to  the  same  line. 

On  the  south  side  of  Glenview-avenue,  west  of  this  property,  a 
number  of  houses  have  been  erected  at  varying  distances  from  the 
street-line.  No.  17,  Mr.  'Cartels  house  on  lot  159,  immediately 
west  of  this  property,  is  33r  10"  from  the  street-line,  and  the  houses 
to  the  west  of  it  are  approximately  the  same  distance  back.  This 
was  not  by  reason  of  the  compulsion  of  the  restriction  which  re- 
quired only  15  feet,  but  as  a matter  of  preference  on  the  part  of 
the  various  owners. 

The  church  it  is  proposed  to  erect  appears,  from  the  picture 
produced,  to  be  a handsome  structure,  and  except  for  the  nearness 
to  the  street-line  it  is  admitted  that  it  is  entirely  unobjectionable. 
According  to  the  plan  of  the  architect,  the  main  wall  of  the  church 
toward  the  north  is  to  be  2CK  3"  from  the  street-line.  Two  small 
projections  would  come  2 feet  nearer  to  the  street-line,  so  that, 
even  if  the  15-foot  limit  applied,  it  would  not  be  transgressed.  The 
church  is  to  be  built  upon  the  eastern  portion  of  the  land,  and  the 
westerly  80  feet  is  not  to  be  built  upon  at  all  at  the  present  time, 
and  what  is  proposed  is  that  at  some  indefinite  future  time  a 
Sunday-school  building  shall  be  erected  upon  the  rear  part  of  this 
80  feet. 

The  attitude  taken  by  Mr.  Carter  and  the  other  property-own- 
ers who  are  supporting  his  contention  is  that  the  modification 
sought  should  only  be  granted  upon  the  term  that  the  building  be 
kept. 35  feet  from  the  street-line  so  as  not  to  be  nearer  to  it  than 
Mr.  Carter’s  house.  This,  it  is  said,  is  not  practicable,  as  there 
would  not  be  enough  land  behind  the  suggested  line  to  permit  of 
the  erection  of  the  contemplated  building,  and  I do  not  think  any 
such  term  should  be  imposed. 

If  I am  at  liberty  to  deal  with  the  case  in  the  light  of  the 
principles  applied  by  the  Divisional  Court  in  Re  Ontario  Lime  Co. 
Ltd.  (1926),  59  O.L.R.  646,  I have  no  hesitation  in  making  the 
order  sought.  Mr.  White  very  strongly  argued  that  before  I could 
make  the  order  I must  be  satisfied,  in  the  words  of  sec.  99  (2),  that 
the  order  "will  be  beneficial  to  the  persons  principally  interested  in 
the  enforcement  of  the  condition  or  covenant.”  In  other  cases  be- 
fore the  Court  it  has  been  pointed  out  that  to  give  literal  effect 
to  these  words  would  be  to  render  the  provisions  of  the  statute  en- 
tirely nugatory,  and  I think  I am  at  liberty  to  give  to  them  a 
meaning  which  will  give  to  the  statute  some  practical  utility. 
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But,  if  it  is  necessary  to  make  the  finding  suggested,  I am  here 
prepared  to  make  it.  It  appears  to  me  to  be  greatly  to  the  interest 
of  all  those  principally  concerned  to  have  this  corner-lot,  adjacent 
to  Yonge-street,  occupied  by  a substantial  and  worthy  edifice,  not 
devoid  of  architectural  charm  and  beauty,  standing  20  feet  from 
the  street-line,  rather  than  to  leave  the  land  vacant  and  an  eye- 
sore, subject  to  the  jeopardy  of  the  erection  of  residences  on  the 
street-line  of  Glen  view- avenue  and  the  peril  of  the  erection  m 2 
years  time  of  stores  or  of  the  ugly  abomination  called  an  apart- 
ment-house which  might  cover  the  whole  lot  and  might  well  assume 
the  proportions  of  a skyscraper. 

It  may  sound  harsh  to  be  party  to  the  forcing  upon  the  resi- 
dents something  which  they  do  not  desire  and  to  say  that  this  is 
really  in  their  best  interests,  but  there  is  much  in  the  material  and 
in  what  took  place  during  the  course  of  the  argument  to  indicate 
that  some  of  the  opposition  to  the  proposition  in  reality  arises  from 
differences  of  opinion  concerning  matters  of  policy  in  connection 
with  the  church  itself. 

The  form  of  the  order  modifying  the  restriction  should  be  to 
permit  the  erection  of  the  church  upon  the  lots  in  question,  and 
there  should  be  a provision  in  it  that  until  the  2nd  May,  4930,  no 
part  of  the  building  shall  be  erected  upon  that  portion  of  the  80 
feet  nearest  to  Mr.  Carter’s  house,  which  is  shewn  upon  the  sketch 
as  vacant  land,  and  that  the  church  should  be  no  nearer  Glenview- 
avenue  than  shewn  in  the  plans. 


[APPELLATE  DIVISION.] 
[IN  BANKRUPTCY.] 
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Dec.  9.  Bankruptcy — Claim  of  Crown  for  Sales  Taxes — Special  War  Revenue 

Act,  1915,  5 Geo.  V.  ch.  IS— Amending  Act  12  d 13  Geo.  V.  ch. 
1/7,  sec.  17 — Repeal  of  sec.  17  by  15  & 16  Geo.  V.  ch.  26,  sec.  9 — 
Effect  of — Priority  of  Crown — Bankruptcy  Act,  secs.  51  (6),  S6 — 
Intrepretation  Act,  R.S.C.  1906,  ch.  1,  secs.  16,  19 — Crown  Debtors 
Act,  1866,  29  d 30  Viet.  ch.  1/3,  sec.  2 (Province  of  Canada)— 
Constitutional  Laic — Prerogative  of  Crown — Effect  of  Creation  of 
Dominion — British  North  America  Act,  sec.  129. 

The  Dominion  statute  passed  in  1922,  12  & 13  Geo.  V.  ch.  47,  amend- 
ing the  Special  War  Revenue  Act,  1915,  and,  by  sec.  17,  making 
the  taxes  to  which  it  refers  a lien  or  charge  upon  the  property  of 
a debtor  in  favour  of  the  Crown,  and  directing  that  this*  lien  shall 
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prevail  notwithstanding  the  provisions  of  the  Bankruptcy  Act, 
does  not  in  terms  repeal  the  Bankruptcy  Act;  and  the  repeal  of  sec. 
17,  in  1925,  by  15  & 16  Geo.  V.  ch.  26,  sec  9,  leaves  the  prerogative 
right  to  prior  payment  in  a case  of  bankruptcy  untouched.  By 
secs.  86  and  51  of  the  Bankruptcy  Act,  the  Crown  has  surrendered 
its  prerogative  to  be  paid  debts  due  to  it  in  priority  to  debts  d'ue  to 
a subject,  save  only  debts  that  fall  within  subsec.  6 of  sec.  51. 

Food  Controller  v.  Cork,  [1923]  A.C.  647,  followed. 

Re  F.  E.  West  & Co.  (1921),  50  O.LR.  631,  approved. 

The  Crown  Debtors  Act,  1866,  a statute  of  the  Province  of  Canada,  29 
& 30  Viet.  ch.  43,  if  it  could  be  said  to  be  still  in  force  as  a Dominion 
law,  by  virtue  of  sec.  129  of  the  British  North  America  Act,  did  not 
destroy  the  prerogative  right  of  the  Crown,  and  had  no  application 
to  this  case. 

And'  held,  that  the  Crown  had  the  right,  with  respect  to  a claim  for 
sales  taxes  made  by  the  Crown  under  the  Special  War  Revenue  Act, 
1915,  in  bankruptcy  proceedings,  to  rank  in  the  manner  provided 
by  sec.  51. 

The  Interpretation  Act,  R.S.C.  1906,  ch.  1,  secs.  16  and  19,  considered. 

Per  Riddell  and  Orde,  JJ.A. : — The  legislation  of  1915,  as  amended  in 
1922,  was  not  intended  to  take  away  the  common  law  prerogative 
and  substitute  therefor  a new  statutory  right.  The  prerogative  right 
still  exists,  the  Crown  is  not  affected  by  the  clause  in  the  Interpre- 
tation Act,  and  the  law  is  as  though  the  legislation  of  1915  and  1922 
had  n'ever  existed. 

Per  Riddell  and1  Middleton,  JJ.A.: — On  the  formation  of  the  Dominion 
of  Canada,  a new  political  entity  came  into  existence,  in  which 
the  Sovereign  of  the  United  Kingdom  was  Sovereign:  British  North 
America  Act,  sec.  9.  However  and  to  whatever  extent  the  Sovereign 
had  consented,  by  joining  in  legislation,  to  limit  the  prerogative 
of  the  Crown  in  another  political  entity,  the  Province  of  Canada, 
was  immaterial  as  regarded  the  prerogatives  of  the  Sovereign  of  the 
Dominion';  and  the  common  law  prerogatives  (except  as  taken  away 
by  Imperial  statute)  inhered  in  the  Sovereign  quoad  the  Dominion. 

Per  Masten,  J.A. : — The  statute  of  1866  did  not  abolish  the  priority 
of  the  Crown  in  respect  of  taxes;  but,  if  that  statute  had  that  effect, 
it  would  be  necessary  to  consider  the  effect  on  the  prerogative  of 
the  provisions  of  the  British  North  America  Act;  and  the  view 
that,  when  the  Dominion  was  created  by  that  Act,  it  was  fitted 
out  with  a riew  equipment  of  powers,  including  a new  unimpaired 
set  of  prerogative  rights,  vested  in  the  Crown  in  right  of  the  Dom- 
inion, should  not  be  adopted.  As  the  subjects  of  Dominion  taxation 
and  bankruptcy  were  assigned'  to  the  Parliament  of  Canada,  the 
power  to  alter  the  law  of  1866  and  re  establish  the  priority  of  the 
Crown  also  passed  to  the  Parliament  of  Canada;  an'd,  so  long  as 
the  Dominion  Parliament  omitted  to  pass  any  law  affecting  the 
prerogative  of  the  Crown,  the  Act  of  1866  remained  in  force  as  a 
federal  law  pro  tanto. 


Motion  by  the  trustee  in  bankruptcy  for  directions. 


May  25.  The  motion  was  heard  by  Fisher,  J. 
H.  J.  McKenna , for  the  trustee. 

G.  A.  Urquhart,  for  the  Crown. 
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* j slier,  J.  July  8.  Fisher,  J. : — The  question  submitted  is  whether  or 

1927.  not  the  Crown  ranks  as  a preferred  creditor  for  sales  tax,  or  as  an 
ordinary  creditor. 

D.  Moore  The  debtor-company  was  declared  ‘bankrupt  by  order  dated 
Co.  Ltd.  the  4th  May,  1927,  and  the  trustee  admits  that  he  has  sufficient 
moneys  on  hand  to  pay  all  the  preferred  creditors,  including  the 
claim  of  the  Clown. 

It  is  also  admitted  that  the  claim  of  the  Crown  arose  after  the 
first  day  of  July,  1925. 

The  sole  question  for  determination  is:  is  the  Crown  entitled 
to  priority  in  payment  for  sales  tax  due  by  the  insolvent  debtor 
under  sec.  51  (6)  of  the  Bankruptcy  Act? 

Under  the  Act  of  1922,  12  & 13  Geo.  V.  ch.  47,  sec.  17, 
amending  the  Special  War  Revenue  Act,  1915,  the  Crown  became 
entitled,  for  the  excise  taxes  specified  in  the  1915  Act  and  amend- 
ments thereto,  to  a first  “charge”  on  the  assets  of  any  person,  firm 
or  corporation,  and  entitled  to  rank  for  payment  in  priority  to 
all  claims  save  and  except  the  judicial  costs  and  expenses  of  the 
trustee. 

By  the  amending  Act  of  1925,  15  & 16  Geo.  V.  ch.  26,  sec.  9, 
sec.  17  of  the  statute  of  1922  was  repealed. 

•Counsel  for  the  trustee  contends  that  sec.  17,  supra,  which 
specifically  defined  the  Crown’s  right  for  sales  tax,  having  been 
repealed,  any  priority  rights  reserved  to  the  'Crown  by  sec.  51(6) 
of  the  Bankruptcy  Act  were  by  the  repeal  of  sec.  17  taken  away, 
and  the  Crown  is  now  entitled  to  rank  only  as  an  ordinary  creditor. 

Orde,  J.,  in  Re  F.  E.  West  & Co.  (1921),  50  O.L.R.  631,  dis- 
cussed exhaustively  the  'Crown’s  prerogative  right  to  priority 
and  decided  in  that  case  that  the  sales  tax  payable  to  the  'Crown 
under  the  War  Revenue  Act  is  a tax  within  the  meaning  of  sec. 
51(6)  of  the  Bankruptcy  Act,  and  this  decision  has  been  con- 
sistently followed  in  many  subsequent  cases. 

It  is  well  settled  law  that  the  Crown’s  prerogative  right  to 
priority  in  payment  of  debts  due  to  it  remains,  unless  taken  away 
by  an  express  and  unambiguous  enactment.  The  only  express 
enactment  of  the  Dominion  Parliament  is  the  1922  amendment, 
but  by  that  amendment  the  ‘Crown’s  right  as  a secured  creditor 
only  was  taken  away,  and  in  my  opinion  that  left  the  'Crown’s 
right  to  priority  of  payment  in  the  same  position  as  it  was  prior 
to  the  repealed  enactment. 

I think  that  the  reason  for  the  repeal  of  sec.  17  was  that  Par- 
liament probably  concluded  that  to  “ charge”  all  the  assets  of  the 
debtor  with  a preferential  payment  for  sales  tax  operated  as  a 
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hardship  on  those  engaged  in  mercantile  transactions,  and  re-  Fisher,  J. 
pealed  the  statute,  and  therefore  it  must  be  regarded  as  if  sec.  17  -^97 

had  never  been  passed,  because,  had  Parliament  intended  to  re- 
peal sec.  51(6)  of  the  Bankruptcy  Act,  in  so  far  as  the  Crown’s  D Moore 
right  to  priority  for  payment  of  sales  tax  is  concerned,  it  would  Co.  Ltd. 
have  so  provided.  I am  of  opinion  that  sec.  17  had  not  the  effect 
of  “merging”  the  Crown’s  prerogative  right,  but  that  its  effect 
was  to  impress  a debtor’s  assets  with  a charge  which  was  not 
inconsistent  with  nor  a substitute  for  its  prerogative  right  to 
priority  of  payment,  because,  as  already  stated,  the  Crown’s  right 
can  only  be  taken  away  by  an  express  enactment. 

The  case  of  De  Keysers  Royal  Hotel  Ltd.  v.  The  King,  [1919] 

2 Ch.  197,  and,  sub  nom.  Attorney-General  v.  De  Keysers  Royal 
Hotel  Ltd.,  [1920]  A.C.  508,  relied  on  by  the  learned  counsel  for 
the  trustee,  is  not  in  my  opinion  a case  in  point,  because  in  that 
case  the  prerogative  right  of  the  Crown  had  been  merged  in  a 
statutory  enactment  in  favour  of  the  Crown,  giving  to  it,  as  the 
court  held,  a statutory  remedy  in  substitution  for  its  prerogative 
right. 

The  case  of  Neiv  Windsor  Corporation  v.  Taylor,  [1899]  A.C. 

41,  does  not  assist,  as  that  was  a case  in  which  a municipality  was 
concerned,  and  the  decision  is  not  binding  as  against  the  Crown. 

But  there  is  another  aspect  of  the  case  which  was  not  referred 
to  in  the  argument,  and  that  is  the  effect  of  certain  pre-confedera- 
tion legislation  affecting  the  prerogative  right  of  the  Crown  in 
this  Province. 

By  an  Act  to  amend  the  Law  of  Upper  Canada  relating  to 
Crown  Debtors,  1866,  2*9  & 30  Viet.  ch.  43,  sec.  2,  the  prerogative 
right  of  the  Crown  against  its  debtors  was  taken  away;  sec.  2 
reads : — 

“The  real  or  personal  property  of  any  debtor  to  her  Majesty, 
her  heirs  or  successors,  or  to  any  person  in  trust  for  or  on  behalf 
of  her  Majesty,  her  heirs  or  successors,  for  any  debt  hereafter 
contracted,  shall  be  bound  only  to  the  same  extent,  and  in  the 
same  manner,  as  the  real  or  personal  property  of  any  debtor  where 
a debt  is  due  from  a subject  of  her  Majesty.” 

Although  29  & 30  Viet,  ch.  43  related  to  Upper  Canada,  it  was 
an  Act  of  the  old  Parliament  of  Canada  before  Confederation,  and 
was  in  force  at  the  Confederation  of  the  Provinces,  and,  by  sec. 

129  of  the  British  North  America  Act,  is  continued  in  force  as  if 
that  Act  had  never  been  passed.  Section  129  reads: — 

“ Except  as  otherwise  provided  by  this  Act,  all  laws  in  force 
in  Canada,  Nova  Scotia  or  New  Brunswick  at  the  Union,  and  all 
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Courts  of  civil  and  criminal  jurisdiction,  and  all  legal  commis- 
sions, powers  and  authorities,  and  all  officers,  judicial,  adminis- 
trative and  ministerial,  existing  therein  at  the  Union,  shall 
continue  in  Ontario,  Quebec,  Nova  Scotia  and  New  Brunswick 
respectively,  as  if  the  Union  had  not  been  made;  subject  never- 
theless (except  with  respect  to  such  as  are  enacted  by  or  exist 
under  Acts  of  the  Parliament  of  Great  Britain  or  of  the  Parlia- 
ment of  the  United  Kingdom  of  Great  Britain  and  Ireland)  to  be 
repealed,  abolished  or  altered  by  the  Parliament  of  Canada,  or  by 
the  Legislature  of  the  respective  Province,  according  to  the  auth- 
ority of  the  Parliament  or  of  that  Legislature  under  this  Act.” 

The  Act  of  1866,  29  & 30  Viet.  ch.  43,  sec.  2,  supra , was  in- 
cluded in  R.S.O.  1877,  ch.  93,  sec.  2,  and  also  in  R.S.O.  1897, 
ch.  113,  hut  on  the  revision  of  the  statutes  in  1914  this  Act  was 
repealed  (see  vol.  3,  schedule  A.,  p.  lvii.),  so  far  as  the  Province 
could  repeal  it,  but  as  to  the  Dominion  it  was  not  repealed. 

But  by  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  19,  the 
repeal  of  an  Act  does  not  “(a-)  revive  any  Act,  enactment,  regula- 
tion or  thing  not  in  force  or  existing  at  the  time  when  the  revoca- 
tion takes  effect;”  and  therefore  it  would  seem  that  the  repeal  of 
the  Act  abolishing  the  prerogative  right  of  the  Crown  as  against 
its  debtors  in  Ontario  would  not  have  the  effect  of  reviving  the 
prerogative  right,  and  that  a statutory  enactment  would  be  neces- 
sary to  restore  it  in  Ontario. 

The  question  whether  the  Provincial  Legislature  can  affect 
debts  due  to  the  Crown  in  right  of  the  Dominion  does  not  appear 
to  arise,  because  the  original  Act  abolishing  the  prerogative  right 
against  Crown  debtors  in  Ontario  was  an  Act  of  the  old  Province 
of  Canada  before  Confederation  and  has  never  been  repealed  by 
the  Dominion  Parliament  since  Confederation  and  is  expressly 
continued  in  force  by  the  British  North  America  Act,  sec.  12-9; 
and  I am  unable,  with  great  respect,  to  follow  the  reasoning  of 
Audette,  J.,  in  Holmested  v.  Minister  of  Customs  and  Exoise, 
[1927]  Ex.  C.R.  68,  that  the  effect  of  that  section  is  to  repeal  or 
render  obsolescent  the  Acts  it  purports  to  continue  in  force. 
Therefore,  it  follows  that  in  Ontario  the  Crown,  whether  in  right 
of  the  Province  or  in  right  of  the  Dominion,  has  no  prerogative 
right  to  priority  of  payment  from  its  debtors. 

Section  51  (6)  of  the  Bankruptcy  Act  does  not  confer  any  pre- 
ferential rights  in  favour  of  the  Crown,  but  merely  provides  that 
the  Crown’s  rights  are  not  to  be  affected  by  the  Bankruptcy  Act. 

In  Clarlcson  v.  Attorney-Geneml  of  Canada  (1888),  15  O.R. 
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632,  a case  arising  under  the  'Customs  Act,  R.S.C.  1886,  ch.  32, 
Armour,  C.J.,  at  p.  639,  says: — - 

“It  is  said  in  Shelford,  3rd  ed.,  303,  that  a debt  due  to  the 
Grown  is  preferred  to  creditors  under  the  bankruptcy,  citing 
Rogers  v.  Mackenzie  (1799),  4 Yes.  752;  but  this  is  erroneous,  for 
the  case  does  not  warrant  the  statement  in  the  text. 

“If  this  principle  was  not  applicable  to  claims  upon  estates  in 
bankruptcy,  I do  not  see  upon  what  principle  it  can  be  held  appli- 
cable to  claims  upon  estates  assigned  in  trust  for  creditors;  and 
I am  of  opinion,  therefore,  that  the  claim  of  the  Crown  for  the 
duty  payable  by  Burns  in*  respect  of  such  other  coal  is  not  payable 
by  the  plaintiff  out  of  the  proceeds  of  Burns’  property  assigned 
to  him,  in  preference  to  the  claims  of  other  creditors. 

“I  do  not  think,  however,  that  this  principle  has  now  any 
existence  in  Ontario,  because  in  my  view  the  effect  of  the  Act 
R.S.O.  (1887)  ch.  94  is  to  do  away  with  any  distinction  between 
debts  due  from  the  subject  to  the  Grown,  and  debts  due  from  the 
subject  to  the  subject,  and  to  place  them  all  upon  the  same  foot- 
ing ; and  so  far  a%  can  he  gathered  from  the  passing  allusion  to  it 
by  the  Judicial  Committee  of  the  Privy  Council  in  Exchange  Bank 
of  Canada  v.  The  Queen  (1886),  11  App.  Cas.  157,  that  seems  to 
have  been  the  view  taken  of  it  by  the  Judicial  'Committee.” 

This  case  was  affirmed  in  the  Gourt  of  Appeal:  see  S.C.  (1889), 
16  A.R.  202. 
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It  is  argued  that  sec.  2 of  the  pre-confederation  statute  has 
reference  only  to  debts  “contracted”  and  not  taxes,  but  by  non- 
payment of  taxes  when  due  a debt  is  contracted  to  the  'Crown,  and 
the  party  liable  becomes  a debtor  as  if  he  had  made  a contract. 

It  would  also  appear  from  the  observations  of  Armour,  C.J.. 
to  which  I have  referred,  that  he  considered  that  a duty  due  under 
the  Customs  Act  was  a debt  due  to  the  Crown  within  the  meaning 
of  the  pre-confederation  statute. 

In  the  case  of  Liquidators  of  the  Maritime  Bank  v.  The  Queen 
(1889),  17  Can.  S.C.R.  657,  Gwynne,  J.,  was  of  the  opinion  that 
no  prerogative  right  of  the  'Crown  existed  under  the  legislation  of 
the  old  Province  of  Canada,  and  although  he  was  a dissenting 
Judge  in  that  case,  his  views  were  not  disputed  by  any  of  the 
other  Judges.  Gwynne,  J.,  at  pp.  681,  682,  683,  says: — 

“The  prerogative  right  of  claiming  priority  in  payment  of 
debts  due  to  the  Dominion  Government  must,  in  my  opinion, 
exist  throughout  the  whole  of  the  Dominion,  if  it  exist  at  all.  . . . 
In  view  of  the  fact  that  at  the  time  of  the  passing  of  the  British 
North  America  Act  the  particular  prerogative  right  insisted  upon 
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did  not  exist  within  the  late  Province  of  Canada,  and  in  view  of 
the  fact  that  there  is  no  provision  in  the  Act  annexing  the  right 
to  the  constitution  of  the  Dominion,  and  of  the  fact  that  the  pre- 
rogative  does  not  under,  or  since  the  passing  of,  the  British  North 
America  Act  exist  in  those  parts  of  the  Dominion  consisting  of  the 
Provinces  of  Quebec  and  Ontario,  and,  lastly,  in  view  of  the  fact 
that  there  is  nothing  in  the  Act  requiring  or  justifying  the  con- 
clusion that  such  an  incongruity  exists  in  the  constitutional  charter 
of  the  Dominion  as  that  the  Dominion  Government  should  have  a 
right  to  invoke  and  exercise  a royal  prerogative  in  one  of  its  Prov- 
inces which  it  could  not  exercise  in  all  the  others,  the  necessary  im- 
plication, in  my  opinion,  arises  that  the  Dominion  Government  has 
nu  right  to  invoke  or  exercise  the  particular  prerogative  relied 
upon  in  any  part  of  the  Dominion.  By  so  holding  we  shall  be 
acting  more  in  harmony  with  the  ideas  prevailing  at  the  present 
day — with  the  spirit  of  the  age — and,  in  my  opinion,  with  the 
letter  and  spirit  of  the  constitutional  charter  of  the  Dominion.” 

In  the  case  of  Exchange  Bank  of  'Canada  v.  The  Queen,  11 
App.  Cas.  157  and  55  L.J.P.C.  5,  the  Privy  Council  reversed  the 
judgment  of  the  Court  below  and  denied  the  preference  to  the 
Dominion  Government  on  the  ground  that  by  the  law  of  the  Prov- 
ince of  Quebec  the  prerogative  of  the  Crown  was  limited  in  that 
Province  to  the  case  of  a debtor  being  an  officer  liable  to  the 
Crown  for  moneys  collected. 

Martin,  A.C.J.,  in  In  re  Colonial  Piano  Ltd.,  Exp.  Min- 
ister of  Customs  and  Excise  (1927),  8 C.B.R.  266,  held  that 
according  to  the  law  of  Quebec  the  Crown  had  no  right  to  priority 
for  payment  of  sales  tax  under  the  Special  War  Revenue  Act, 
1915,  and  that  under  the  Civil  Code  of  that  Province  the  Crown 
has  priority  only  over  claims  arising  against  persons  accountable 
to  it  for  moneys  collected  and  owing  to  the  Crown.  See  also  In 
re  La  Chaussure  Crescent  JAmitee,  Ex  p.  Trustee  (1926),  8 C.B.R. 
92. 

The  effect  of  the  pre-confederation  legislation  does  not  seem 
to  have  been  drawn  to  the  attention  of  or  to  have  been  considered 
by  ihe  Court  in  Re  F.  E.  West  & Co.,  supra,  and  the  decisions  in 
which  that  case  has  been  followed,  and,  as  I differ  from  that  de- 
cision, it  seems  proper  that  the  case  should  be  referred  to  the 
Appellate  Division,  and  I so  direct. 

The  application  of  the  trustee  was  accordingly  set  down  for 
hearing  by  a Divisional  Court  of  the  Appellate  Division. 
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October  14.  The  application  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Hasten,  and  Orde,  JJ.A. 

II.  J.  McKenna , for  the  trustee  (the  applicant),  argued  that 
sec.  17  of  12  & 13  Geo.  V.  eh.  47,  which  specifically  defined  the 
'Crown's  right  to  sales  tax,  having  been  repealed  by  sec.  9 of  15  & 
16  Geo.  Y.  ch.  26,  any  priority  rights  which  had  been  reserved  to 
the  Crown  by  sec.  51  (6)  of  the  Bankruptcy  Act,  1919,  9 & 10 
Geo.  Y.  ch.  36,  were  by  the  repeal  of  sec.  17  taken  away,  and  the 
Crown  was  now  entitled  to  rank  only  as  an  ordinary  creditor. 
This  repeal  destroyed  the  statutory  right  of  priority  which  had 
been  given  the  Crown  by  sec.  17,  but  did  not  restore  the  Crown’s 
prerogative  right  to  priority:  New 1 Windsor  Corporation  v.  Taylor , 
[1899]  A.'C.  41;  Re  17.  (1925),  56  O.L.R.  611;  Stewart  v.  Thames 
Conservators , [1908]  1 K.B.  893;  De  Keysers  Royal  Hotel  Ltd. 
v.  The  King,  [1919]  2 Ch.  497,  Attorney-General  v.  De  Keysets 
Royal  Hotel  Ltd.,  [1920]  A.C.  508;  Exchange  Bank  of  Canada  v. 
The  Queen,  11  App.  Cas.  157;  Clarkson  v.  Attorney-General  of 
Canada,  15  O.R.  632.  In  sec.  19  of  the  Interpretation  Act,  R.S.C. 
1906,  ch,  1,  the  word  “thing”  would  include  a prerogative  right  of 
the  Crown,  and  so  the  repeal  of  sec.  17  {supra)  would  not  revive 
the  Crown’s  prerogative  right.  The  statute  of  the  Province  of 
Canada  (1866)  29  & 30  Yict.  ch.  43  destroyed  the  prerogative 
right  of  the  Crown  to  priority,  and  that  statute  has  never  been 
repealed. 

G.  A.  Urquhart,  for  the  Crown  (Dominion),  relied  upon  Re 
F.  E.  West  & Co.,  50  O.L.R.  631;  New  South  Wales  Taxation  Com- 
missioners v.  Palmed,  [1907]  A.C.  179;  In  re  Henley  & Co.  (1878), 
9 Ch.  D.  469  ; and  the  Bankruptcy  Act,  1919,  9 & 10  Geo.  Y.  ch.  36, 

secs.  86  and  51  (6)  ; and  contended  that  Parliament  never  in- 

tended by  sec.  17  of  ch.  47  of  12  & 13  Geo.  Y.  to  take  away  the 
Crown’s  prerogative  right  to  priority.  The  Crown  is  not  bound 
by  any  statute  unless  expressly  mentioned:  Re  17.,  56  O.L.R. 
611;  Stewart  v.  Thames  Conservators,  [1908]  1 K.B.  893;  In- 
terpretation Act,  R.S.C.  1906,  ch.  1,  sec.  16.  The  repeal  of 

sec.  17  left  the  law  as  if  sec.  17  had  never  existed.  Consequently 
the  Crown’s  prerogative  right  to  priority  still  exists.  The  word 
“thing”  in  sec.  1 of  the  Dominion  Interpretation  Ant  does  not 
include  the  Crown’s  prerogative  right.  It  has  not  a broad  mean- 
ing, but  must  be  read  in  the  light  of  the  words  preceding  it.  Th<* 
prerogative  right  survived  unless  the  pre-confederation  statute  of 
29  Sc  30  Yict.  affected  that  right,  but  that  statute  applied  only  to 
debts  “contracted.”  'Taxes  would  not  be  a debt  for  the  purposed 
of  this  Act:  Plaxton  & Yarcoe’s  Dominion  Income  Tax  Law,  p. 
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App.  Div.  279;  Meriwether  v.  Garrett  (1880),  102  U.S.  412,  at  p.  513;  Lynch 
2927.  v.  Canada  North-West  Land  Co.  (1891),  19  Can.  S.C.R.  204,  at 

— — p.  208;  C.  & E.  Townsites  Ltd.  v.  City  of  Weiaskiwin  (1919),  59 

D.  Moose  Can.  S.C.R.  578,  at  p.  603.  This  Act  applied  only  to  Upper 
Co.  I/td.  Canada.  The  Dominion  of  Canada,  created  in  1867,  was  an  en- 
tirely different  entity  from  the  o.d  Province  of  Canada.  This 
piece  of  legislation  in  1867  fell  naturally  into  the  provincial  field, 
and  was  continued  in  Ontario  legislation.  It  could  net  affect  the 
Crown  in  right  of  the  Dominion.  The  Act  did  not  abolish  a pre- 
rogative, it  only  removed  a charge  against  lands.  The  effect  of 
sec.  129  of  the  British  North  America  Act  was'  to  continue  in  force 
any  legislation  of  the  old  Province  of  'Canada  in  the  same  man- 
ner as  if  it  had  been  enacted  by  the  powers  which  could  enact  it 
after  1867:  LLolmested  v.  Minister  of  Customs  and  Excise , [1927] 
Ex.  C.R.  68.  The  Act  affected  Crown  rights  in  the  Province  and 
could  not  affect  the  Crown  in  right  of  the  Dominion : Gauthier  v. 
The  King  (1918),  56  Can.  S.C.R.  176;  Montreal  Trust  Co.  v.  The 
King , [1924]  1 D.L.R.  1090.  That  being  so,  the  only  reason  for 
Air.  Justice  Fisher’s  doubt  as  to  the  West  case  still  applying  was 
removed,  and  the  Crown  must  have  priority  by  virtue  of  its  pre- 
rogative right  to  be  paid  in  priority  to  its  subjects. 

A.  W.  Rogers,  for  the  Attorney-General  for  Ontario,  said  that 
the  provincial  authorities  did  not  wish  it  to  be  thought  that  the 
Province  would  be  bound  by  the  dictum  of  Fisher,  J.,  as  to  the 
effect  of  the  pre-confederation  statute. 

December  9.  Middleton,  J.A. : — Case  referred  to  a Divisional 
Court  by  Mr.  Justice  Fisher  under  the  provisions  of  the  Judicature 
Act,  sec.  32,  because  the  learned  Judge  deemed  the  decision  pre- 
viously given  (in  Re  F.  E.  West  & Co.  (1921),  50  O.L.R.  631),  to 
be  wrong,  and  of  sufficient  importance  to  be  considered  by  this 
Court. 

The  case  thus  sent  to  this  Court  was  argued  without  objection, 
but  I do  not  desire  to  be  understood  as  in  any  way  assenting  to  the 
propriety  of  the  course  adopted. 

The  first  statement  made  by  counsel  was  that  the  decision  in 
Re  F.  E.  West  & Co.  was  accepted  by  him  in  its  entirety,  and  that 
lie  would  not  be  called  upon  to  review  anything  actually  determined 
in  that  case.  His  contention  was  that  matters  not  there  dealt  with 
indicated  that  on  this  application  a different  result  should  be  ar- 
rived at. 

The  question  argued  is  of  great  practical  importance,  as  it  in- 
volves the  determination  of  the  Crown’s  right,  upon  bankruptcy, 
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with  respect  to  moneys  payable  under  the  provisions  of  the  Special  App.  Div. 
War  Revenue  Act,  1915,  5 Geo.  Y.  ch.  18,  and  in  fact  as  to  prac- 
tically  all  Dominion  taxation.  

The  D.  Moore  Company  Limited  is  a bankrupt.  The  'Customs  D ^0RE 
and  Excise  Department  of  Canada  has  filed  a claim  for  $4,400  due  Co.  Ltd. 
by  the  bankrupt  to  that  Department,  as  representing  the  'Crown,  Middleton, 
for  sales  taxes  arising  after  the  1st  July,  1925.  For  these  taxes  J-A. 
the  Crown  claims  priority  in  the  liquidation.  The  assignee,  on 
the  other  hand,  contends  that  this  claim  must  rank  as  though  it 
were  an  ordinary  claim  by  a subject. 

Before  attempting  to  consider  the  arguments  pro  and  con,  it  is 
essential  to  state  the  exact  statutory  provisions  governing  the  case, 
for  it  will  be  seen  that  the  question  that  has  been  so  much  dis- 
cussed elsewhere,  as  to  whether  the  statute  in  question  applies  to 
the  Crown,  does  not  here  arise. 

The  nature  of  the  prerogative  right  of  the  'Crown,  and  the  con- 
siderations to  be  borne  in  mind  in  endeavouring  to  construe  any 
particular  statute,  are  well  shewn  in  the  case  of  Food  Controll&r 
v.  Cork,  [1923]  A.C.  647. 

The  Dominion  Bankruptcy  Act,  passed  in  1919  and  coming  into 
force  on  the  1st  July,  1920,  is,  in  all  matters  now  under  considera- 
tion, applicable  to  the  Crown,  for  by  sec.  86  it  is  enacted:  “Save  as 
provided  in  this  Act,  the  provisions  of  this  Act  relating  to  the 
remedies  against  the  property  of  a debtor,  the  priorities  of  debts 
. . . shall  bind  the  Crown.” 

Section  51  deals  with  the  distribution  of  the  assets  of  the 
debtor,  and,  after  providing  for  certain  preferential  payments  not 
now  material,  enacts  (subsec.  4)  that  “all  debts  proved  in  the 
bankruptcy  or  under  an  assignment  shall  be  paid  pan  passu.” 

Then  follows  the  important  provision  found  in  subsec.  6 : — 

“Nothing  in  this  section  shall  interfere  with  the  collection  of 
any  taxes,  rates  or  assessments  now  or  at  any  time  hereafter  pay- 
able by  or  levied  or  imposed  upon  the  debtor  or  upon  any  property 
of  the  debtor  under  any  law  of  the  Dominion,  or  of  the  province 
wherein  such  property  is  situate,  or  in  which  the  debtor  resides, 
nor  prejudice  or  affect  any  lien  or  charge  in  respect  of  such  prop- 
erty created  by  any  such  laws.” 

As  put  by  Lord  Shaw  in  the  case  already  cited  ([1923]  A.C. 
at  p.  665)  : “The  Crown,  as  a creditor,  is  by  its  assent  to  this 
legislation  plainly  restricted  in  priority  to  the  limited  specifica- 
tion of  Crown  debts  given.  It  follows  that,  beyond  that  point, 
the  Crown  assents  to  an  equal  division.  Any  super-eminent,  right, 
whether  under  the  name  of  the  prerogative  or  otherwise,  has  dis- 
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appeared.  The  Crown  stands  plainly  bound  to  that  result.” 

In  other  w^ords,  the  'Crown  has  surrendered  its  prerogative 
right  to  be  paid  debts  due  to  it  in  priority  to  debts  due  to  a sub- 
ject, save  only  debts  that  fall  within  the  excepted  provision  found 
in  subsec.  6. 

In  the  case  of  Re  F.  E.  West  & Co.  my  brother  Orde  went  into 
the  matter  with  great  care  and  decided  that  the  Crown’s  right  is 
precisely  as  I have  indicated,  and,  as  I have  already  said,  this  de- 
cision is  not  now  challenged. 

Later  in  the  same  year,  the  matter  went  one  step  farther  in 
the  decision  in  Re  Toronto  Metal  and  Waste  Co.  (1921),  51  O.L. 
R.  287,  where  the  same  learned  Judge  determined,  in  accordance 
with  his  decision  in  Re  F.  E.  West  & Co.,  that  the  Crown’s  right 
to  priority,  so  preserved  by  subsec.  6,  not  being  founded  upon  any 
lien  or  charge  upon  the  debtor’s  property,  was  merely  a right  to 
preferential  payment  in  the  administration  of  the  bankrupt  estate, 
and  so  was  no  more  than  a “right  to  be  paid  preferentially  out  of 
the  fund  realised  by  such  administration  for  distribution  among 
the  bankrupt’s  creditors”  (p.  289)  ; and  therefore  that  its  claim 
was  subordinate  to  the  claim  of  the  trustee  for  indemnity  with  re- 
spect to  the  expenses  of  the  liquidation. 

These  decisions  were  followed  by  the  Dominion  statute  (1922) 
12  & 13  Geo.  Y.  ch.  47,  which  amended  the  Special  War  Revenue 
Act,  and  by  sec.  17  enacted:  “Notwithstanding  the  provisions  of 
the  Bank  Act  and  the  Bankruptcy  Act,  or  any  other  statute  or  law, 
the  liability  to  the  Crown  of  any  person,  firm  or  corporation,  for 
payment  of  the  excise  taxes  specified  in  the  Special  War  Revenue 
Act,  1915,  and  amendments  thereto,  shall  constitute  a first  charge 
on  the  assets  of  such  person,  firm  or  corporation,  and  shall  rank  for 
payment  in  priority  to  all  other  claims  of  whatsoever  kind  here- 
tofore or  hereafter  arising  save  and  except  only  the  judicial  costs, 
fees  and  lawful  expenses  of  an  assignee  or  other  public  officer 
charged  with  the  administration  or  distribution  of  such  assets.” 

The  effect  of  this  statute  was  to  give  to  the  Crown  priority  over 
the  ordinary  creditors,  this  not  by  way  of  an  assertion  of  the  pre- 
rogative right,  but  by  virtue  of  this  express  statutory  provision. 

The  result  of  this  legislation  was  greatly  to  prejudice  those 
subjects  of  his  Majesty  who  were,  unfortunately,  creditors  of  the 
bankrupt,  as  many  claims  filed  by  the  Crown  in  bankruptcy  pro- 
ceedings are  very  large  as  compared  with  the  available  assets.  The 
result  was  that  in  1925,  by  15  & 16  Geo.  Y.  ch.  26,  sec.  9,  sec.  17 
of  the  Act  of  1922  was  repealed.  The  main  question  on  this  motion 
is  the  effect  of  this  repeal.  Does  it  reduce  the  Crown  to  the  posi- 
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tion  of  an  ordinary  creditor,  or  does  it  leave  the  provisions  of  the 
Bankruptcy  Act  standing  unaltered? 

It  is  to  be  observed  that  the  Act  of  1922'  does  not,  in  terms,  re- 
peal the  provisions  of  the  Bankruptcy  Act.  The  enactment  of  1922 
merely  creates  the  taxes  to  which  it  refers  a lien  or  charge  upon  the 
property  of  the  debtor  to  the  Crown,  and  directs  that  this  lien 
shall  prevail  notwithstanding  the  provisions  of  the  earlier  Act.  The 
earlier  enactment  still  survives,  and  it  operates  in  favour  of  the 
Crown,  giving  it  that  measure  of  protection  with  regard  to  all  taxes, 
rates,  or  assessments  which  had  then  been  or  might  thereafter  be 
imposed,  which  are  not  given  some  higher  status  by  the  Act  of 
1922. 

The  repeal  of  the  Act  of  1922  leaves  the  Bankruptcy  Act  just 
as  it  was. 

The  question  is  not,  “Does  the  repeal  of  an  Act  which  repealed 
a still  earlier  Act  revive  the  earlier  law?”  but  “Does  the  repeal  of 
an  Act,  which  in  a particular  instance  and  in  a particular  way  re- 
strained and  modified  some  wide  legislation,  do  more  than  leave 
that  wider  legislation  to  its  full  operation?  This  can  only  be 
answered  in  one  way — in  the  negative. 

This  renders  it  unnecessary  to  consider  the  suggestion  that  the 
Interpretation  Act  does,  not  apply  to  the  Crown.  If  it  does,  the 
effect  of  the  repeal  of  a repealing  Act  is  clear:  R.S.C.  1906,  ch.  1, 
sec.  19.  I desire,  however,  to  place  myself  on  record  as  opposed 
to  the  view  that  it  does  not,  notwithstanding  the  provision  of  sec. 
16*. 

An  interpretation  Act  is  a dictionary  created  by  Parliament  for 
the  interpretation  of  its  enactments;  it  gives  meaning  and  effect 
to  words  used  by  it  in  legislation ; and,  if  the  will  of  the  Legislature 
is  sought,  it  must  be  sought  by  this  key.  When  a particular  Act 
affects  the  'Crown,  as  this  statute  does,  its  interpretation  must  be 
aided  by  this  legislative  dictionary,  which,  as  I have  said,  attaches 
an  arbitrary  and  conventional  meaning  to  the  expressions  used.  If 
an  Act  applies  to  the  subject  and  also  to  the  Crown,  it  would  be 
strange  if  it  bore  one  interpretation  and  effect  as  applied  to  the 
Crown  and  another  as  applied  to  the  subject. 

Another  and  entirely  different  question  was  suggested  by  Mr. 
Justice  Fisher,  and  argued  strenuously  before  us.  It  is  said  that 
an  Act  passed  in  1866,  a year  before  Confederation,  destroyed  the 
prerogative  right  of  the  Crown,  and  that  this  Act  has  not  been 
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effectively  repeated.  This  statute  (29  & 30  Viet.  ch.  43)  was 
passed  by  the  Parliament  of  the  Province  of  Canada.  It  recites 
in  a preamble  that  by  the  law  of  Upper  Canada  the  property,  real 
and  personal,  of  any  person  entering  into  any  bond  or  covenant, 
or  being  indebted  to  the  Crown,  is  bound  by  the  bond  or  covenant 
from  the  date  thereof  and  from  the  incurring  of  the  debt,  and  it 
is  desirable  that  such  bonds,  covenants  and  debts  made  or  due  by 
a subject  to  the  Crown,  should  be  placed  on  the  same  footing  as  if 
they  were  made  or  due  from  a subject  to  a subject. 

It  is  therefore  enacted  that  no  bond,  covenant,  or  other  security 
hereafter  to  be  made  or  entered  into  by  any  person  to  her  Majesty, 
shall  bind  the  real  or  personal  property  of  such  person  to  any 
further,  other,  or  greater  extent  than  if  such  bond,  covenant,  or 
other  security  had  been  made  or  entered  into  between  subject  and 
subject  of  her  Majesty,  and  that  the  real  or  personal  property  of 
any  debtor  to  her  Majesty  for  any  debt  hereafter  contracted,  shall 
be  bound  only  to  the  same  extent,  and  in  the  same  manner,  as  the 
real  or  personal  property  of  any  debtor  where  a debt  is  due  from 
a subject  of  her  Majesty;  and  ch.  5 of  the  Consolidated  Statutes 
of  Upper  Canada  is  repealed,  except  as  to  securities  which  have 
been  made  or  entered  into  before  the  passing  of  this  Act. 

The  statute  of  Upper  Canada  which  is  referred  to  is  an  Act 
which  provides  that  no  deed,  bond,  contract  or  other  instrument 
under  seal,  or  of  record,  whereby  any  debt,  obligation  or  duty  is 
incurred  or  created  to  her  Majesty,  shall  be  valid  or  sufficient  to 
charge  or  affect  any  lands  or  interest  in  lands  of  the  person  exe- 
cuting the  same  or  affected  thereby,  as  against  any  subsequent 
purchaser  or  mortgagee,  or  against  a judgment  against  such  per- 
son, unless  a copy  of  the  deed,  bond,  contract  or  other  instrument 
is  registered  in  the  office  of  the  Court  as  required  by  that  Act. 

To  me,  a perusal  of  the  terms  of  these  enactments  is  sufficient 
to  shew  that  they  have  nothing  whatever  to  do  with  the  Crown’s 
prerogative  right  to  claim  priority  of  payment  in  the  event  of 
bankruptcy.  These  Acts  were  aimed  at  the  protection  of  her 
Majesty’s  subjects  at  large,  against  the  assertion  of  a specific  lien 
upon  the  property  by  the  mere  fact  of  the  existence  of  a debt  due 
to  her  Majesty. 

In  the  next  place,  these  Acts  clearly  had  no  reference  to  taxes 
imposed  by  competent  legislative  authority. 

But,  beyond  all  this,  when  the  Imperial  Parliament  created 
the  Dominion  of  'Canada  by  the  British  North  America  Act,  her 
Imperial  Majesty  remained  the  Sovereign  of  Canada,  and  so  far 
ns  all  prerogative  rights  of  the  Sovereign,  “in  the  right  of  the 
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Dominion,”  are  concerned,  these  rights  existed  absolutely  un-  App.  Div. 
trammelled  by  any  pre-existing  legislation  of  any  of  the  Provinces  -^27 
entering  the  Dominion.  There  are  indications  in  the  judgment  of 
Mr.  Justice  Gwynne,  in  Liquidators  of  the  Maritime  Bank  v.  The  d.  Moore 
Queen,  17  Dan.  S.C.R.  657,  which  look  the  other  way,  but  these  c'°-  Pro- 
found no  sympathy  in  the  judgments  of  the  other  Judges,  nor  in  Middleton, 
the  Privy  Council,  Liquidators  of  the  Maritime  Bank  v.  Receiver-  J A* 
General  of  New  Brunswick,  [1892-]  A.C.  437. 

Rearing  in  mind  the  principle  that  the  prerogatives  of  the 
Crown  are  not  to  be  taken  away  save  by  express  enactment,  it  can 
hardly  be  conceived  that  the  intention  of  the  Imperial  Government, 
when  constituting  the  Dominion,  was  that  the  rights  of  the  Crown, 
as  representing  that  Dominion,  should  vary  from  Province  to 
Province,  having  regard  to  the  pre-existing  state  of  law  in  the 
different  Provinces.  It  could  never  have  been  intended  that  the 
Crown,  as  representing  the  Dominion,  should  in  one  Province  have 
rights  radically  different  from  the  Crown  as  representing  the  Do- 
minion in  another  Province. 

The  Maws”  of  the  former  Provinces,  preserved  by  sec.  129  of 
the  British  North  America  Act,  had  no  application  to  the  then 
unborn  Dominion. 

For  these  reasons,  I think  that  the  Crown  has  the  right,  with 
respect  to  the  taxes  in  question,  to  rank  in  the  manner  provided 
by  sec.  51  of  the  Bankruptcy  Act. 

The  costs  of  these  proceedings  should  be  paid  by  the  trustee, 
but  not  in  such  a way  as  to  prejudice  the  claim  of  the  Crown. 

I would  make  no  order  as  to  the  costs  of  the  Province,  as  I can- 
not see  that  it  had  any  interest  in  the  matter  in  controversy. 

Riddell,  J.A. : — The  very  interesting  question  for  decision  in 
the  present  case  has  been  ably  and  exhaustively  argued  before  us ; 
but  I conceive  it  can  be  answered  on  simple  and  elementary  prin- 
ciples. 

The  facts  are  fully  stated  and  the  relevant  legislation  referred 
to  in  the  reference  to  us  by  Mr.  Justice  Fisher. 

The  argument  is,  of  course,  that  the  Act  of  1915,  as  amended 
by  the  Act  of  1922,  took  away  the  common  law  prerogative  of  the 
King  and  gave  only  a statutory  right;  that  the  repeal  of  1925  oper- 
ated to  destroy  this  statutory  right  without  reinstating  the  pre- 
rogative. 

Some  of  the  ground  may  be  cleared  at  once. 

On  the  formation  of  the  Dominion  of  Canada  in  1867,  a new 
political  entity  came  into  existence — in  which  the  Sovereign  of  the 
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App.  Div.  United  Kingdom  was  Sovereign — British  North  America  Act 
19.?7  (1867),  sec.  9.  However  and  to  whatever  extent  that  Sovereign 

had  consented,  by  joining  in  legislation,  to  limit  the  prerogative 

p Moore  the  Crown  in  another  political  entity,  the  Province  of  Canada, 
Co.  J/td.  or  any  part  of  the  territory  of  the  Province  of  Canada,  is  imma- 
Riddell  J.A.  ferial  as  regards  the  prerogatives  of  the  Sovereign  of  the  Dominion 
of  Canada;  and  the  common  law  prerogatives  (except  as  taken 
away  expressly  or  by  implication  by  Imperial  statute)  ipso  facto 
inhered  in  the  Sovereign  quoad  the  Dominion  of  Canada. 

The  legislation  of  1915,  as  amended  in  1922,  was  not,  I think, 
intended  to  take  away  the  common  law  prerogatives  and  substitute 
therefor  a new  statutory  right,  but  it  was  what  is  referred  to  in 
Chitty’s  Prerogatives  of  the  Crown,  ch.  XV.,  pp.  383,  384,  in  the 
following  words : — 

‘*'And  in  mere  indifferent  statutes,  directing  that  certain  mat- 
ters shall  be  performed  as  therein  pointed  out,  the  King  is  not 
thereby  in  many  instances  prevented  from  adopting  a different 
course,  in  pursuance  of  his  prerogative.  ‘There  are  also  statutes 
(says  Lord  Hobart)  which  were  made  to  put  things  in  an  orderly 
form,  and  to  ease  a sovereign  of  labour;  but  not  to  deprive  him  of 
power  which  cannot  be  said  to  bind  the  King.’  Thus  though  the 
25  H.  8 c.  21,  s.  3,  directing  the  manner  of  granting  dispensations, 
licences,  &c.,  in  ecclesiastical  eases,  provides  that  dispensations 
shall  not  otherwise  be  granted,  the  King  may  grant  them  as  before. 
And  though  the  statute  27  H.  8 c.  27  enacted,  that  all  grants  con- 
cerning the  Court  of  Augmentations,  should  be  under  the  seal  of 
that  Court,  grants  under  the  great  seal  have  been  held  valid. ” 

The  author  refers  to  Hobart’s  Reports  126  and  Dyer’s  Reports 
50  (a). 

I am  unable  to  come  to  the  conclusion  that  in  the  legislation  of 
1915  and  1922  Parliament  intended  to  take  away  a prerogative 
right.  Consequently  the  case  does  not  fall  within  New  Windsor 
Corporation  v.  Taylor,  [1899]  A.C.  41,  in  which  it  was  considered 
that  Parliament  intended  to  substitute  for  a prescriptive  right  “a 
statutory  right  which  was  at  least  equivalent  to  the  franchise” 
(p.  47),  whereby  “the  lower  title  by  custom  or  prescription  is 
merged  and  extinguished  by  the  higher  title  derived  from  the  Act 
of  Parliament”  (p.  49). 

Even  were  it  so,  I think  the  case  would  not  be  altered. 

At  the  Common  Law,  the  repeal  of  a statute  operates  so  that 
it  “is  to  be  considered  . . . as  if  it  had  never  existed Phillips 
v.  TIopwood  (1829),  10  B.  & C.  39,  at  p.  41,  per  Lord  Tenterden, 
C..T. ; cf.  Case  of  the  Bishops  (1607),  12  Oo.  R.  7;  Tattle  v.  Grim- 


lx:] 


ONTARIO  LAW  REPORTS. 


449 


wood  (1826),  3 Bing.  493;  Lindsay  v.  Lindsay  (1874),  47  Ind.  App.  Div. 
283;  Commonwealth  v.  Chw'chill  (1840),  43  Mass.  118;  1 Black-  1997 
stone  'Comm.  90.  

The  Interpretation  Act,  R.S.C.  1'906,  ch.  1,  sec.  19,  reads: — D.  Moore 

“19.  Where  any  Act  or  enactment  is  repealed,  or  where  any  Co.  Ltd. 
regulation  is  revoked,  then,  unless  the  contrary  intention  appears,  Riddell,  J.A. 
such  repeal  or  revocation  shall  not,  save  as  in  this  section  other- 
wise provided, — 

“(a)  revive  any  Act,  enactment,  regulation  or  thing  not  in 
force  or  existing  at  the  time  at  which  the  repeal  or  revocation  takes 
effect;  . . .” 

There  is  also  the  provision : — 

“16.  No  provision  or  enactment  in  any  Act  shall  affect,  in  any 
manner'  whatsoever,  the  rights  of  his  Majesty,  his  heirs  or  success- 
ors, unless  it  is  expressly  stated  therein  that  his  Majesty  shall  be 
bound  thereby.” 

I cannot  think  that  “thing”  includes  a prerogative  of  the 
Crown — and  it  is  plain  that  his  Majesty  is  not  expressly  stated 
to  be  bound  thereby. 

Independently  of  sec.  16,  the  law  is  thus  stated,  and  I think 
correctly,  in  Broom’s  Legal  Maxims,  8th  ed.  (1911),  pp.  60,  61, 
under  the  maxim  “Roy  nest  lie  per  ascun  Statute , si  il  ne  soit 
expressement  nosme,”  as  follows  : — 

“The  rule  may  be  best  expressed  by  saying  that  the  Crown  is 
not  bound  by  any  statute  unless  expressly  mentioned,  except  where 
the  Crown  must  have  been  intended  to  be  bound  by  necessary  im- 
plication, because  otherwise  the  statute  would  be  meaningless.” 

On  this  point  the  following  oases  may  be  looked  at:  Attorney- 
General  for  New  South  Wales  v.  Curator  of  Intestate  Estates, 

[1907]  A.C.  519;  Gorton  Local  Board  v.  Prison  Commissioners 
(1887),  [1904]  2 K.B.  165,  note;  Re  W.,  56  O.L.R.  611;  Stewart 
v.  Thames  Conservators,  [1908]  1 K.B.  893  (and  cases  cited  there- 
in). 

I am  of  opinion  that  the  prerogative  right  still  exists,  that  the 
Crown  is  not  affected  by  the  clause  in  the  Interpretation  Act,  and 
the  law  is  as  though  the  legislation  of  1915  and  1922  had  never 
existed. 

I would  illustrate  thus : on  the  preamble  of  Campbell  v.  IT  all 
(1774),  1 Cowp.  K.B.  204,  the  King  had  the  undoubted  preroga- 
tive to  give  laws  to  Canada  after  the  conquest  until  the  passing 
of  the  Quebec  Act  (1774).  14  Geo.  III.  ch.  83.  When  this  Act  was 
repealed  by  the  Canada  or  Constitutional  Act  (1791),  31  Geo.  TIT. 
ch.  31,  had  Parliament  not  gone  on  to  provide  for  the  laws,  con- 
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stitution,  of  the  Canadas,  but  had  contented  itself  with  simply  re- 
pealing the  Quebec  Act,  can  it  be  doubted  that  the  prerogative 
would  have  been  reinstated  ? 

Masten,  J.A. : — I have  had  the  privilege  of  reading  the  rea- 
sons for  judgment  which  have  been  prepared  by  my  brothers  Rid- 
dell, Middleton,  and  Orde,  and  I concur  with  them  in  their  con- 
clusion that  the  Crown,  in  right  of  the  Dominion,  is  entitled  to 
the  priority  claimed  by  it  in  respect  to  the  taxes  in  question. 

That  right  originates  in  the  common  law  prerogative  of  the 
Crown  to  priority  over  ordinary  creditors  for  payment  of  all  its 
claims,  and  in  bankruptcy  cases  the  prerogative  has  now  been  re- 
duced and  limited,  by  the  combined  effect  of  secs.  86  and  51,  subsec. 
6,  of  the  Bankruptcy  Act,  to  a right  of  priority  for  taxes  in  the  dis- 
tribution of  assets  by  the  trustee  in  bankruptcy.  In  other  words, 
the  'Crown’s  original  prerogative  right  at  common  law  is  preserved 
in  a reduced  and  limited  form  by  the  Bankruptcy  Act. 

With  respect  to  the  way  in  which  the  Dominion  legislation  of 
1922  and  1925  operates,  and  regarding  the  point  argued  by  counsel 
upon  the  Interpretation  Act,  I agree  with  what  has  been  said  by  my 
brothers  Middleton  and  Orde  and  have  nothing  to  add. 

With  respect  to  the  Act  of  the  old  Province  of  Canada  in  1866 
(29  & 30  Yict.  ch.  43)  and  ch.  5 of  the  Consolidated  Statutes  of 
Upper  Canada,  thereby  repealed,  I am  clearly  of  opinion  that  upon 
their  true  construction  these  Acts  have  no  application  to  the  facts 
of  this  case,  and  do  not  take  away  the  Crown’s  priority  for  taxes; 
and  I have  nothing  to  add  to  what  has  fallen  in  that  regard  from 
my  brother  Middleton. 

With  respect,  however,  to  the  constitutional  question  (which 
in  the  circumstances  it  seems  obiter  to  pass  upon),  I desire  to  add 
one  or  two  observations  in  consequence  of  the  views  which  have 
been  'expressed  by  some  of  my  brethren.  There  can,  I think,  be 
no  doubt  that  the  prerogatives  of  the  Crown  form  part  of  the  law 
of  the  land,  and  that  in  1866  and  at  Confederation  the  prerogative 
of  the  Crown  in  respect  to  priority  over  ordinary  creditors  either 
for  debt  or  for  taxes,  as  then  limited  by  statute,  formed  part  of  the 
law  of  Upper  Canada.  As  I have  already  indicated,  the  Canada 
statute  of  1866  did  not,  in  my  opinion,  relate  to  or  affect  the 
priority  of  the  Crown  in  respect  of  taxes.  But,  if  I am  wrong  in 
that  view,  and  if,  as  has  been  suggested  in  the  Court  below,  it  did 
abolish  the  prerogative  in  respect  to  taxes,  it  would  then  become 
necessary  to  consider  the  effect  on  the  prerogative  of  the  pro- 
visions of  the  British  North  America  Act  creating  the  Dominion 
of  Canada. 
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I am  unable  to  adopt  the  suggestion  that  when  the  Dominion 
of  'Canada  was  created  by  the  British  North  America  Act  it  was 
in  all  respects  fitted  out  with  a completely  new  equipment  of 
powers,  including  a new  unimpaired  set  of  prerogative  rights, 
vested  in  the  Crown  in  right  of  the  Dominion.  If  so  what  were 
they  and  where  did  they  come  from  ? 

Section  129  of  the  British  North  America  Act  provides: — 

“All  laws  in  force  in  Canada  . . . and  all  . . . powers 
and  authorities  . . . existing  therein  at  the  Union,  shall  con- 
tinue in  Ontario  ...  as  if  the  Union  had  not  been  made ; sub- 
ject nevertheless  (except  with  respect  to  such  as  are  enacted  by  or 
exist  under  Acts  of  the  Parliament  of  Great  Britain  or  of  the 
Parliament  of  the  United  Kingdom  of  Great  Britain  and  Ireland) 
to  be  repealed,  abolished  or  altered  by  the  Parliament  of  Canada, 
or  by  the  Legislature  of  the  respective  Province,  according  to  the 
authority  of  the  Parliament  or  of  that  Legislature  under  this  Act.” 
Pursuant  to  the  above  section  the  Dominion  Parliament 
possesses  jurisdiction  to  legislate  respecting  the  prerogative  of  the 
Crown  either  by  way  of- abolition,  alteration,  or  addition,  provided 
such  legislation  is  confined  within  the  area  or  ambit  assigned  by 
that  Act  to  the  Federal  authority  and  receives  the  assent  of  the 
Crown:  Attorney-General  of  Canada  v.  Attorney-General  of  On- 
tario ( Pardoning  case)  (1890),  20  O.R.  222,  at  pp.  246  and  247. 
“The  power  to  amend  or  to  destroy  legislation  is  measured  by  the 
capacity  to  enact  it  or  to  reconstruct  it:”  per  Anglin,  J.,  in  In  re 
Companies  (1913),  48  Can.  S.C.R.  331,  at  p.  458. 

Lord  Watson  in  Liquidators  of  the  Maritime!  BanJc  v.  Receiver- 
General  of  New  Brunsioich,  [1892]  A.C.  437,  at  p.  443,  says: — 
“A  Lieutenant-Governor,  when  appointed,  is  as  much  the  rep- 
resentative of  her  Majesty  for  all  purposes  of  provincial  govern- 
ment as  the  Governor-General  himself  is  for  all  purposes  of  Do- 
minion government.” 

As  I understand  it,  the  Grown  is  one  and  its  prerogative  is 
one,  but  the  administration  of  that  prerogative  is  confided  for  all 
purposes  of  Dominion  Government  to  the  Governor-General  as  the 
representative  in  Dominion  matters  of  the  Imperial  Crown. 

Clement,  in  his  book  on  the  Canadian  Constitution,  3rd  ed., 
pp.  843,  844,  says: — 

“In  so  far  as  powers  and  authorities  were  vested  by  statute  law 
in  the  governors  of  the  pre-confederation  provinces,  they  had  been 
conferred  upon  the  holder  of  a particular  office.  This  office  was 
now  to  be  divided  and  a statutory  re-allotment  of  powers,  so  to 
speak,  had  to  be  made.  The  British  North  America  Act  effects  no 
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App.  Div.  division  of  these  powers,  but  merely  of  the  field  for  their  exercise. 
1927.  By  section  12  they  are  all  vested  in  the  Governor-Oeneral  so  far  as 

capable  of  being  exercised  in  relation  to  the  government  of  Canada ; 

D.  Moore  and  by  section  65  they  are  vested  in  the  Lieutenant-Governors  of 
Co.  Ltd.  Ontario  and  Quebec  so  far  as  capable  of  exercise  in  relation  to  the 
Masten,  J.A.  government  of  those  provinces  respectively.  The  power  of  the  Do- 
minion Parliament  to  alter  or  abolish  these  powers  is,  of  course, 
limited  to  their  abolition  or  alteration  so  far  as  they  are  exercisable 
in  relation  to  the  government  of  Canada.” 

In  Exchange  Bank  of  Canada  v.  The  Queen  (1886),  11  App. 
Cas.  157,  the  Crown  in  right  of  the  Dominion  claimed  a priority 
over  other  creditors.  The  Privy  'Council  held  that  the  Crown 
was  bound  by  the  Lodes  of  Lower  Canada  and  could  claim  no 
priority  except  what  was  allowed  by  the  provincial  law. 

The  Exchange  Bank  was  insolvent  and  was  being  wound  up 
under  the  provisions  of  the  Winding-up  Act,  but  it  does  not  appear 
that  by  the  Winding-up  Act  or  otherwise  any  Dominion  legisla- 
tion, such  as  exists  in  the  present  case,  conferred  a priority  on 
the  claim  of  the  'Crown ; and  the  law  which  was  in  force  in  Quebec 
at  the  date  of  Confederation  remained  as  the  law  of  the  Dominion 
and  precluded  any  priority  of  the  Crown’s  claim ; no  legislation  to 
establish  such  priority  having  at  that  date  been  passed  by  the  Do- 
minion Parliament,  the  law  as  it  stood  in  Quebec  at  Confederation 
governed  the  rights  of  the  parties. 

The  effect  of  sec.  129,  as  interpreted  by  Dohie  v.  Temporalities 
Board  (1882),  7 App.  Cas.  136,  is,  as  I understand  it,  that  the 
prerogatives  of  the  Crown  in  Canada  at  the  date  of  Confederation 
were  divided  and  that  such  as  appertained  to  subjects  assigned  to 
the  Federal  authority  passed  to  the  Dominion  and  such  as  apper- 
tained to  subjects  assigned  to  the  Provinces  passed  to  the  Prov- 
inces. 

The  result  is  that  a law  which  at  the  time  of  Confederation  was 
in  force  in  one  Province  but  not  in  another,  and  which  at  Confed- 
eration passed  into  the  Federal  field,  may  continue  in  force  in  that 
Province  alone,  though  the  British  North  America  Act  assigns  its 
subject-matter  to  the  Federal  area.  For  example,  the  Courts  of 
Nova  Scotia  and  New  Brunswick  grant  divorces  under  the  law 
which  was  there  in  force  at  Confederation  though  the  subject  of 
divorce  is  assigned  to  the  Dominion.  But,  the  Dominion  Parlia- 
ment not  having  passed  any  legislation,  the  original  divorce  laws 
of  those  Provinces  remain  in  operation  as  Dominion  laws. 

Tf,  contrary  to  the  view  which  T entertain,  the  Act  of  1866 
abolished  the  priority  of  the  Crown  in  respect  of  taxes  in  the  case 
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of  bankruptcy,  then,  as  the  subjects  of  Dominion  taxation  and  App.Div. 
bankruptcy  were  by  the  British  North  America  Act  assigned  to  1927. 

the  Parliament  of  Canada,  the  power  to  alter  the  law  of  1866  and  -yyy 

re-establish  the  priority  of  the  'Crown  also  passed  to  the  Parliament  jj 
of  Canada;  and,  so  long  as  the  Dominion  Parliament  omitted  to  CckLtd. 
pass  any  law  affecting  the  prerogative  of  the  Drown,  the  Act  of  Hasten,  J.A. 
1866  remained  in  force  as  a federal  law  pro  tanto,  and  abolished 
the  priority  of  the  Crown  in  right  of  the  Dominion  to  such  extent 
as  its  language  covered. 

There  should  be  a declaration  in  favour  of  the  Crown. 


Oiide,  J.A. : — This  matter  comes  before  us  upon  a reference  by 
Mr.  Justice  Fisher  under  sec.  32  of  the  Ontario  Judicature  Act  ber 
cause  his  opinion  upon  the  questions  involved  differed  from  my 
decision  in  Re  F.  E.  West  & Co.,  50  O.L.R.  631. 

Upon  the  opening  of  the  argument,  counsel  for  the  trustee 
stated  that  he  did  not  intend  to  impugn  the  judgment  in  the  West 
case  except  upon  two  grounds,  namely : — 

1.  That  the  subsequent  legislation  of  4922  and  1925  had  so 
dealt  with  the  Crown/s  right  to  priority  for  the  taxes  in  question  as 
to  render  the  West  case  no  longer  applicable. 

2.  And  that  by  virtue  of  the  Act  of  the  old  Province  of 
Canada  of  1866,  29  & 30  Yict.  ch.  43^  the  Crown's  right  to  priority 
for  Crown  debts  had  been  abolished,  and  that  in  the  light  of  that 
statute,  which  was  not  considered  or  referred  to  either  by  counsel 
or  by  myself  in  the  West  case,  my  judgment  there  was  wrong. 

As  the  first  point  had  to  do  with  statutory  changes  in  the  law 
subsequent  to  my  decision,  and  the  other  with  a point  not  raised 
before  me,  neither  the  other  members  of  the  Court  nor  the  counsel 
engaged  before  us  saw  any  reason  for  my  retiring  from  the  hear- 
ing of  the  present  case. 

The  matter  before  the  Court  is  an  application  by  the  trustee 
in  bankruptcy,  under  para.  ( d ) of  sec.  18  of  the  Bankruptcy  Act, 
for  directions  as  to  the  claim  of  the  Crown  in  the  right  of  the  Gov- 
ernment of  Canada  to  priority  over  the  other  creditors  of  the  bank- 
rupt for  sales  taxes  due  to  the  Dominion  Government  under  secs. 
19BB.  and  19BBB.  of  the  Special  War  Revenue  Act  of  1915,  5 Geo. 
Y.  ch.  8,  as  enacted  in  1920  by  sec.  2 of  10  & 11  Geo.  Y.  ch.  71. 

It  will  be  simpler  to  deal  first  with  the  second  point  raised  by 
counsel  for  the  trustee.  The  statute  upon  which  the  learned  Judge 
in  Bankruptcy  bases  his  disagreement  with  the  judgment  in  the 
West  case  is  that  of  the  old  Province  of  Canada  (which  comprised 
the  earlier  Provinces  of  Upper  Canada  and  Lower  Canada),  passed 
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in  1866,  29  & 30  Viet.  eh.  43,  intituled  “An  Act  to  amend  the  Law 
of  Upper  Canada  relating  to  Crown  Debtors.”  This  Act  is  among 
those  mentioned  in  schedule  B.  of  the  Revised  Statutes  of  'Canada 
of  1886  as  not  being  included  in  the  consolidation;  and  it  is  argued 
that,. not  having  been  repealed  by  any  Federal  Act,  it  remains  in 
force  by  virtue  of  sec.  129  of  the  British  North  America  Act,  and- 
that  its  effect  is  to  deprive  the  Crown,  even  in  the  right  of  the  Do- 
minion, so  far  a§  persons  and  estates  within  Ontario  are  concerned, 
of  any  prerogative  right  to  priority  for  Crown  debts.  To  determine 
the  precise  constitutional  effect  of  the  failure  of  the  Dominion 
Parliament  to  repeal  this  Act  (assuming  that  at  Confederation  it 
could  in  any  way  affect  the  prerogative  rights  of  the  Crown  in  the 
right  of  the  Dominion,  even  as  to  Ontario),  or  to  re-enact  its  pro- 
visions, involves  the  consideration  of  so  many  important  points 
that,  unless  it  is  necessary  for  the  decision  of  the  case  now  before 
us,  it  would  be  wiser  not  to  deal  with  it. 

In  my  judgment,  the  Act  does  not,  either  by  its  terms  or  other- 
wise, even  if  applicable  to  the  Crown  in  the  right  of  the  Dominion, 
in  any  way  affect  the  prerogative  right  to  priority  in  bankruptcy 
and  winding-up.  No  useful  purpose  will  be  served  by  a prolonged 
analysis  of  the  many  and  peculiar  prerogative  rights  and  remedies 
which  prior  to  1866  the  Crown  possessed  for  the  recovery  of  debts 
due  it.  They  are  discussed  in  Chitty  on  the  Prerogatives  of  the 
Crown  (1820),  at  pp.  243  et  seq and  throughout  Robertson’s  Civil 
Proceedings  By  and  Against  the  Crown  (1908).  Since  the  pass- 
ing of  the  Act  33  Hen.  VIII.  ch.  39  (if  not  from  earlier  times), 
Crown  debts  by  judgment  or  specialty  bound  the  lands  of  the  debt- 
or. Other  assets  of  the  debtor  were  also  subject  to  seizure  for 
specialty  and  other  debts  by  certain  expeditious  processes  which 
gave  the  'Crown  advantages  and  preferences  over  other  creditors. 
These  prerogative  rights  were  undoubtedly  in  force  in  Upper 
Canada,  though  it  was  necessary  as  against  subsequent  purchasers 
and  mortgagees  of  lands  to  register  the  instrument  as  required  by 
chapter  5 of  the  Consolidated  Statutes  of  Upper  Canada.  U8K9L 
See  also  Regina  v.  Banlc  of  Nova  Scotia  (1885),  11  Can.  S.C.R.  1. 

The  Act  of  1866  respecting  Debts  to  the  Crown  did  nothing 
more  than  wipe  out  that  prerogative  which  automatically  created 
any  charge  or  lien  upon  the  debtor’s  realty  or  personalty.  I can- 
not see  how  it  affected  or  abridged  any  other  prerogative,  among 
which  was  that  of  priority  over  other  creditors  in  the  distribution 
of  a bankrupt’s  estate,  a prerogative  which,  as  pointed  out  in  New 
South  Wales  Taxation  Commissioners  v.  Palmer , [1907]  A.'C.  179, 
at  pp.  183-186,  is  quite  distinct  from  the  Crown’s  peculiar  prerog- 
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ative  remedies  against  the  debtor  and  his  property,  namely,  that 
“whenever  the  right  of  the  Crown  and  the  right  of  a subject  with 
respect  to  the  payment  of  a debt  of  equal  degree  come  into  com- 
petition the  Crown’s  right  prevails:”  James,  L.J.,  in  In  re  Henley 
& Go.,  9 >Ch.  D.  469,  at  p.  481,  quoted  in  the  Palmer  case  at  p. 
184.  That  prerogative  right  remained  unaffected  by  the  Act  of 
1866,  so  that,  even  if  that  Act  had  applied  to  the  Crown  in  the 
right  of  the  Dominion,  it  could  not,  in  my  judgment,  have  had 
any  bearing  upon  the  'Crown’s  right  to  assert  its  prerogative  for 
the  collection  of  taxes  due  it  ruder  subsec.  6 of  sec.  51  of  the 
Bankruptcy  Act. 

While  on  this  point,  it  may  be  well  to  mention  the  judgment 
of  the  House  of  Lords  in  Food  Controller  v.  Cork,  [1923]  A.C. 
647.  This  was  subsequent  to  the  judgment  in  the  West  case, 
supra.  It  was  not  referred  to  on  the  argument  before  us,  and  it  in 
no  way  affects  the  result  here,  but  it  is  of  interest  in  that  it  points 
out  that  there  is  really  only  one  prerogative  right,  namely,  “the  right 
to  require  a debtor  to  the  Crown  to  -pay  this  debt  before  he  pays  the 
debts  he  may  owe  to  others”  (Lord  Atkinson,  at  p.  661),  and  that 
what  had  been  in  the  earlier  cases  spoken  of  as  different  preroga- 
tive rights,  such  as  the  right  to  seize  under  a writ  of  extent  and 
the  right  to  priority  upon  a distribution  in  bankruptcy,  are  really 
prerogative  remedies  for  the  enforcement  of  the  one  prerogative 
right.  There  is  nothing  in  that  case  which  in  my  judgment  affects 
the  view  I expressed  in  the  West  case,  at  p.  639,  that  in  the  collec- 
tion of  taxes  due  to  the  Crown,  under  subsec.  6 of  sec.  51  of  the 
Bankruptcy  Act,  upon  the  distribution  of  the  bankrupt’s  assets, 
the  complete  prerogative  rights  and  remedies  of  the  Crown  were 
preserved  and  were  not  abrogated  by  sec.  86  of  that  Act. 

Upon  the  other  point,  the  legislation  of  1922  and  1925  has. 
in  my  opinion,  left  the  prerogative  right  to  prior  payment  in  bank- 
ruptcy untouched.  Section  17  of  (4922)  12  & 13  Geo.  V.  ch.  47 
augmented  the  rights  and  powers  of  the  Crown  and  took  nothing 
away.  I do  not  know  upon  what  principle  it  can  be  argued  that 
its  repeal  by  sec.  9 of  (1925)  15  & 16  Geo.  V.  ch.  26  not  only  re- 
pealed the  additional  rights  so  enacted  but  swept  away  all  the  pre- 
rogative rights  theretofore  possessed  for  the  recovery  of  the  taxes 
imposed  by  the  War  Revenue  legislation  of  1915  and  the  following 
years. 

Counsel  for  the  trustee  relied  upon  New  Windsor  Corporation 
v.  Taylor,  [1893]  A.C.  41.  There  a municipal  corporation  had 
obtained  in  1734  an  Act  which  confirmed  its  right  to  take  certain 
tolls  with  certain  variations.  Later  that  Act  was  repealed  and  the 
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right  to  take  tolls  placed  upon  a different  footing.  The  repealing 
Act  was  a temporary  one  and  expired  by  lapse  of  time.  The  House 
of  Lords  held  that  the  prescriptive  right  to  fake  tolls  had  been 
merged  in  and  extinguished  by  the  Act  of  1734,  that  it  was  not 
revived  by  the  later  Act,  and  that  it  expired  with  that  Act.  But 
it  is  clear  from  the  judgments  that  it  was  considered  that  the  Act 
of  1734  was  intended  to  extinguish  the  prescriptive  right  and  to 
vest  new  rights  in  the  corporation. 

I cannot  see  how  that  decision  applies  here.  The  'Crown’s  pre- 
rogative right  to  enforce  payment  of  taxes  is  not  given • by  subsec. 
6 of  sec.  51  of  the  Bankruptcy  Act,  but  is  preserved  thereby.  Sec- 
tion 17  of  the  Special  War  Revenue  Act  of  19)22  gave  to  the  Crown 
additional  security  for  the  payment  of  War  Revenue  taxes.  There 
is  nothing  in  that  section  to  justify  the  conclusion  that  all  other 
prerogative  rights  and  remedies  for  the  collection  of  such  taxes 
were  merged  in  and  extinguished  by  the  rights  thereby  conferred. 
The  provision  in  that  section  for  priority  of  payment  over  all  other 
claims  was  probably  unnecessary ; or  it  may  have  been  intended  to 
emphasise  or  give  effect  to  the  earlier  declaration  that  the  taxes 
should  constitute  a first  charge.  It  was  not,  in  my  judgment,  in- 
tended by  way  of  substitution  for  any  existing  prerogative  rights. 

Reference  was  made  to  para,  (a)  of  sec.  19  of  the  Interpreta- 
tion Act,  R.S.C.  1906,  ch.  1 : — 

“19.  Where  any  Act  or  enactment  is  repealed,  or  where  any 
regulation  is  revoked,  then,  unless  the  contrary  intention  appears, 
such  repeal  or  revocation  shall  not,  save  as  in  this  section  other- 
wise provided, — 

(a)  revive  any  Act,  enactment,  regulation  or  thing  not  in  force 
or  existing  at  the  time  at  which  the  repeal  or  revocation  takes 
effect.” 

Now,  if  the  prerogative  right  to  priority  for  taxes  in  bank- 
ruptcy depended  solely  upon  its  creation  by  statute,  and  if  sec.  17 
of  the  Act  of  1922  was  by  way  of  substitution  for  the  statutory 
right  so  created,  then  the  repeal  of  sec.  17  would,  if  the  Interpreta- 
tion Act  is  binding  upon  the  Crown.  I think  have  extinguished  all 
right  to  priority.  Section  19  (a)  is  not  applicable  at  all  because 
it  applies  only  to  something  “not  in  force  or  existing  at  the  time” 
of  the  repeal,  and  in  my  judgment  the  prerogative  right  or  remedy 
was  unaffected  by  sec.  17  of  the  Act  of  1922,  which  merely  aug- 
mented it  and  did  not  destroy  it. 

Tt  is  not  really  necessary  to  decide  whether  or  not  the  Inter- 
pretation Act  is  binding  upon  the  Crown.  It  seems  to  me,  how- 
ever, that  it  is  clearly  intended  to  serve  as  a key  to  all  existing  and 
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future  legislation  by  Parliament,  and  that  it  must  bind  the  Crown 
in  interpreting  legislation  otherwise  applicable  to  the  Crown.  On 
the  other  hand,  I should  find  it  hard  to  believe  that  any  Act  not 
by  its  terms  or  by  inference  applicable  to  the  'Crown  could  be  made 
to  bind  the  Crown  by  some  general  provision  in  the  Interpretation 
Act. 

In  my  opinion,  the  trustee  fails  in  his  contention,  and  the 
Crown  is  entitled  to  a declaration  that  the  taxes  in  question  are 
to  be  paid  out  of  the  bankrupt’s  assets  available  for  distribution  in 
priority  to  the  claim  of  other  creditors.  The  Crown  is  also  en- 
titled to  its  costs  both  here  and  below  against  the  trustee,  the  claim 
of  the  'Crown  not  to  be  prejudiced  thereby. 

I do  not  see  why  the  Province  of  Ontario  intervened.  The 
Province  of  Ontario  is  not  a party  to  the  proceedings,  and  the 
presence  of  counsel  for  the  Province  must  be  on  the  assumption 
that  he  was  holding  a watching  brief. 

Latchford,  0.  J. — I agree,  and  have  only  to  add  that  the 
costs  of  the  Dominion  in  this  Court  and  before  Mr.  Justice  Fisher 
should  be  paid  by  the  trustee,  but  not  to  the  prejudice  of  the 
Crown’s  claim,  as  stated  by  Middleton,  J.A. 

Order  declaring  'priority  of  Crown. 


[APPELLATE  DIVISION.] 

Davies  v.  Nelson. 

Executors — Sale  of  Lands  of  Testator — Action  for  Damages  for  Sell- 
ing at  Undervalue — Breach  of  Trust — Jury  Notice — Refusal  of 
Trial  Judge  to  Strike  out — Judicature  Act,  see.  56  (1/) — Evidence 
— Failure  to  Establish  Negligence  or  Breach  of  Trust — Dismissal 
of  Action — Trustee  Act,  1926,  16  Geo.  V.  ch.  IfO,  sec.  35. 

The  defendants,  as  executors  of  a will,  were  directed  by  the  will  to 
sell  lands  of  the  testatrix  and1  distribute  the  proceeds  among  her 
children  and  a grandchild.  In  this  action,  the  plaintiffs,  two  of 
the  children,  alleged  that  the  defendantsi,  the  executors,  had  com- 
mitted a breach  of  trust  by  selling  the  lands  at  a gross  undervalue. 
The  plaintiffs  gave  a notice  for  trial  by  jury,  and  the  action  was 
tried  with  a jury,  and  judgment  entered  upon  its  findings  in  favour 
of  the  plaintiffs  for  the  recovery  of  damages:  — 

Held,  that,  the  action  being  one  which,  before  the  Administration  of 
Justice  Act,  could  have  been  brought  only  in  the  Court  of  Chancery, 
the  plaintiffs  had  no  right  to  give  a jury  notice,  and  the  notice 
should  have  been  struck  out  by  the  trial  Judge:  Judicature  Act, 
sec.  56  (4). 
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And  held,  that  the  evidence  established  no  negligence  on  the  part 
of  the  defendants,  and  no  breach  of  trust,  and  the  action  should  be 
dismissed. 

Per  Middleton,  J.A. : — The  law  requires  of  a trustee  no  higher  degree 
of  diligence  than  a man  of  ordinary  prudence  would  exercise  in' 
the  management  ofi  his  own  affairs. 

Rae  v.  Meek  (1889),  14  App.  Cas.  558,  and  two  earlier  cases  in  the 
House  of  Lords,  referred  to. 

Harden  v.  Parsons  (1758),  1 Eden  145,  commented  on. 

It  was  unnecessary  to  consider  the  question  (discussed  by  counsel) 
whether  or  not  the  case  was  one  for  relieving  the  executors  under 
sec.  35  of  the  Trustee  Act,  1926. 

An  appeal  by  ithe  defendants  from  the  judgment  of  the  County 
Court  of  the  'County  of  Wentworth,  upon  the  findings  of  a jury, 
in  favour  of  the  plaintiffs,  in  an  action  against  executors  for 
damages  for  the  sale  of  land  of  their  testatrix,  at  an  undervalue. 

October  24.  The  appeal  was  heard]  by  Latghfoud,  C.J.,  Rid- 
dell, Middleton,  Masten,  and  Okde,  JJ.A. 

H.  A.  F.  Boyde,  for  the  appellants,  argued  that  they  had  not 
been  guilty  of  any  negligence.  In  selling,  the  property  for  $2,500 
they  had  acted  reasonably  in  view  of  all  the  circumstances.  They 
were  justified  in  relying  on  the  advice*  of  a solicitor:  Roidley  v. 
Goman  and  Coran  (1920),  47  O.L.R.  420;  In  re  Bird  (1873), 
L.R.  16  Eq.  203;  Grove  v.  Search  (T90fi),  122  Times  L.R.  290; 
Learoyd  v.  Wliiteley  (1887),  12  App.  Cas.  727,  at  p.  732.  If  the 
appellants  had  neglected  the  opportunity  to  sell  for  $2,500,  they 
would  have  rendered  themselves  liable  for  the  deficiency,  if  subse- 
quently a smaller  sum  had  been  realised:  Taylor  v.  Tahrum  (1853), 
6 Sim.  281;  Harper  v.  Hayes  (1860),  2 DeG.  F.  & J.  542,  at  p. 
548.  The  finding  of  the  jury  was  defective  in  that  no  particular 
act  of  negligence  was  specified.  If  the  jury  by  their  answer  to 
question  No.  4 meant  that  the  defendants  merely  made  an  error 
of  judgment,  that  would  not  render  the  defendants  liable:  Dover 
v.  Denne  (1902),  3 O.L.R.  664,  at  p.  691;  McMillan  v.  McMillan 
(1874),  21  Gr.  369,  at  p.  373.  The  provisions  of  sec.  18  of  the 
Trustee  Act  of  1926,  16  Geo.  V.  eh.  40,  which  declares,  inter  alia, 
that  a trustee  may  sell  “by  public  auction  or  private  contract  with- 
out being  answerable  for  any  loss”  (read  with  sec.  63)  constitute 
a complete  bar  to  the  action  : Worthington  v.  Bobbins  and  Cadigan 
(1924).  56  O.L.R.  285;  Vacher  & Sons  Ltd.  v.  London  Society  of 
Compositors,  [1913]  A.C.  107.  If  there  was  a breach  of  trust,  the 
trustees  might  be  relieved  under  sec.  35  of  the  Trustee  Act  of  1926. 
Reference  to  Perrins  v.  Bellamy  [1899]  1 Oh.  797  ; Trost  v.  Cook 
(1920),  48  O.L.R.  278;  and  Henderson  v.  Henderson  (1922),  52 
O.L.R.  440. 
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T.  N.  Phelan , K.C.,  for  .the  plaintiffs,  respondents,  contended 
that  the  sale  for  $2,500  was  not  reasonable  in  view  of  the  evidence 
of  value  which  was  before  the  -Court,  and  that  therefore  they  were 
negligent:  Speight  v.  Gaunt  (1883),  53  L.J.  Ch.  419;  In  re 
Stevens  (1897),  67  L.J.  Ch.  118.  Even  if  certain  issues  in  the 
action  were  not  properly  for  the  jury,  the  question  of  value  was 
purely  one  of  fact.  The  defendants  had  not  acted  the  part  of 
prudent  persons  who  were  making  all  reasonable  efforts  to  get  the 
best  price  for  the  property.  They  had  not  exercised  the  care  or 
diligence  which  a reasonable  man  would  have  exercised  in  the  care 
of  his  own  property.  'The  defendants  being  negligent,  the  Trustee 
Act  gave  the  Court  no  discretion  to  relieve  them  of  their  liability. 

December  9.  Ojeide,  J.A. : — By  her  will  the  late  Eliza  Ann 
Davies  (or  Davis)  directed  that  her  residence  be  sold  and  the  pro- 
ceeds divided  in  four  equal  parts  among  her  daughter,  her  two 
sons,  and  a grandson.  She  appointed  the  two  defendants,  to  whom 
no  beneficial  interest  is  given  by  the  will,  her  executors. 

The  residence  was  sold  by  the  defendants  for  the  sum  of  $2,500, 
and  the  two  sons  bring  this  action,  alleging  that  the  lands  were 
negligently  sold  at  a gross  undervalue,  and  claiming  $1,500 
damages. 

The  defendants  denied  the  alleged  negligence  and  also  pleaded 
the  Trustee  Act,  R.S.O.  1914,  ch.  121,  and  particularly  sec.  20 
thereof. 

The  plaintiffs  gave  a jury  notice,  and  at  the  trial  the  learned 
Deputy  County  'Court  Judge  declined  to  strike  it  out.  Certain 
questions  were  submitted  to  the  jury,  and  upon  their  answers  judg- 
ment was  entered  for  'the  plaintiffs  against  the  defendants  per- 
sonally for  $350  and  costs.  From  this  judgment  the  defendants 
now  appeal. 

The  learned  trial  Judge  ought  to  have  struck  out  the  jury 
notice.  The  action  is  for  an  alleged  breach  of  trust,  and  trusts 
were  within  the  exclusive  jurisdiction  of  Courts  of  Equity,  and 
the  remedies  for  their  breach  had  to  be  sought  there,  and  not 
through  the  medium  of  any  common  law  action.  Whatever  power 
a Chancery  Judge  might  have  had  in  special  cases  to-  direct  that 
certain  facts  might  be  found  by  a jury,  this  class  of  action  comes 
within  the  exception  embodied  in  subsec.  4 of  sec.  56  of  the  Judi- 
cature Act,  and  the  plaintiffs  were  not  entitled  to  give  a jury 
notice  at  all.  We  are  therefore  free  to  review  the  judgment  in 
appeal  untrammelled  by  the  findings  of  the  jury  upon  the  ques- 
tions submitted. 
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The  question  as  to  the  defendants*  liability  for  the  alleged  negli- 
gence has,  in  my  opinion,  been  approached  from  the  wrong  angle. 
Too  much  prominence  has  been  given  to  facts  discovered  or  de- 
veloped subsequent  to  the  alleged  negligent  sale,  and  too  little  con- 
sideration has  been  given  to  the  series  of  events  following  the  death 
of  the  testatrix  and  leading  up  to  the  sale.  The  liability  of  the 
defendants  for  a breach  of  trust  must  depend  upon  whether  or 
not,  having  regard  to  the  circumstances  as  they  stood  when  the 
sale  was  made,  they  acted  imprudently  or  improvidently  in  selling 
at  the  price  they  did. 

What  do  we  find?  The  testatrix  died  on  the  13th  April,  1927. 
Her  will  was  proved  on  the  4th  June,  1927.  By  it  the  land  in 
question,  being  the  dwelling  house  in  which  the  testatrix  had 
lived,  was  directed  to  be  sold  and  the  proceeds  divided  equally 
among  her  two  sons  (the  present  plaintiffs),  her  daughter,  and  a 
grandson.  A few  days  after  the  probate  was  granted,  the  four  ben- 
eficiaries, the  two  executors,  and  the  solicitor  for  the  estate  met  in 
the  latter*s  office  to  discuss  and  settle  certain  matters  with  a view 
to  winding  up  the  estate.  The  proposal  is  then  made  that  one  of 
the  sons  shall  buy  the  realty  for  $2,000.  To  this  the  other  three 
beneficiaries  agree,  notwithstanding  that  it  had  been  valued  for 
probate  and  succession  duty  purposes  at  $3,000.  Later  there  is 
some  hitch  in  the  proposed  sale,  the  solicitor  stating  that  the  son, 
having  examined  the  property,  said  that  it  was  much  more  out  of 
repair  than  he  had  expected,  and  that  he  would  not  go  on  with 
the  purchase.  The  son  denies  this  and  gives  a different  version 
of  what  took  place.  It  is  clear,  however,  that  the  executors  and 
their  solicitors  considered  the  deal  to  be  off,  and  the  son  gives  no 
reasonable  or  credible  explanation  of  his  own  delay  in  following 
the  matter  up,  or  of  his  failure  to  insist  upon  the  original  bargain 
when  later  confronted  with  the  fact  that  another  offer  of  $2,500 
had  been  made. 

When  the  deal  with  Mervin  Davies  went  off,  the  executors, 
through  their  solicitor,  placed  the  lands  in  the  hands  of  a real 
estate  agent,  a brother  of  the  solicitor.  He  made  a valuation  of 
$2,500,  and,  before  the  sale  in  question  was  consummated,  a valua- 
tion was  procured  from  a leading  real  estate  agent  in  Hamilton, 
who  fixed  the  value  at  $2,400.  When  the  offer  of  $2,500  was  pro- 
cured and  submitted  to  Merv:n  some  difficulty  appears  to  have 
arisen  over  the  payment  of  the  agent’s  commission  for  procuring  a 
purchaser,  and  he  was  given  the  opportunity  of  making  an  offer 
of  $2,575  so  as  to  enable  the  executors  to  pay  the  commission  and 
to  refund  the  deposit  already  made  by  the  prospective  purchaser. 
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Davies  declined  to  take  advantage  of  the  proposal  made  to  him,  App.  Div. 
and  the  sale  at  $2,500  was  carried  out.  1927. 

Now,  having  regard  to  all  these  circumstances,  it  seems  to  me 
to  be  beside  the  mark,  and  to  be  quite  unfair  to  the  executors,  to 
endeavour  to  fasten  upon  them  a charge  of  selling  at  a gross  under- 
value 'by  shewing  that  the  purchaser  mortgaged  the  property  for  Orde,  J.A. 
$2,200  and  later  added  a second  mortgage  for  $1,000.  He  made 
substantial  improvements  to  the  place,  and  we  know  nothing  as  to 
the  reasons  why  the  mortgagee  was  willing  to  lend  $2,200  upon  a 
property  just  purchased  for  $2,500.  Nor  is  there  any  significance 
in  a valuation  of  $3,500  made  a year  later  of  the  place  in  its  im- 
proved condition  as  a foundation  upon  which  to  deduce  its  value 
while  out  of  repair  a year  earlier. 

And  it  is  important  to  remember  that  the  daughter  of  the  tes- 
tatrix, and  the  grandson,  who  are  equally  affected  by  the  alleged 
negligence,  have  no  complaint  to  make  and  approve  of  the  execu- 
tors’ action. 

In  my  opinion,  the  evidence  completely  fails  to  establish  any 
negligence  on  the  part  of  the  defendants.  There  was,  in  my  judg- 
ment, no  breach  of  trust  whatever,  technical  or  otherwise,  and  it 
becomes  unnecessary  to  consider  the  question  so  much  discussed 
during  the  argument,  whether  or  not  the  case  is  one  calling  for 
relief  under  sec.  35  of  the  Trustee  Act,  1926,  16  Geo.  Y.  eh.  40. 

The  appeal  should  be  allowed  with  costs  and  the  action  dis- 
missed with  costs. 


Latchford,  C.J. : — I agree. 

Riddell,  J.A, : — I agree  and  have  nothing  to  add. 


Middleton,  J.A. : — I also  am  of  opinion  that  this  appeal  should 
be  allowed  and  that  the  action  should  be  dismissed.  The  jury  notice 
in  this  case  was  quite  irregular.  The  action  was  one  which,  before 
the  Administration  of  Justice  Act,  could  only  have  been  brought 
in  the  Court  of  <Chancer}L  Experience  has  shewn  that  what  are 
distinctively  equitable  actions  cannot  well  be  disposed  of  by  a jury. 
Beyond  this,  in  this  case  a special  jurisdiction  is  conferred  by 
statute  upon  the  Court  empowering  it  to  relieve  a trustee  from 
the  consequences  of  a breach  of  trust  if,  in  the  opinion  of  the  Court, 
the  trustee,  although  guilty  of  a breach  of  trust,  has  acted  rea- 
sonably and  honestly,  and  ought  fairly  to  be  excused.  It  is  for 
the  Court  and  not  for  the  jury  to  deal  with  the  power  conferred 
by  the  statute,  and  to  form  its  opinion  upon  the  three  things  that 
are  necessary  before  the  provisions  of  the  statute  can  be  invoked. 
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I am,  however,  of  opinion  that  in  this  case  there  has  not  been 
shewn  a breach  of  trust,  and  the  Court  was  not  called  upon  to 
invoke  the  power  conferred  by  the  statute. 

In  considering  the  question  of  fact  which,  in  my  view,  was  im- 
properly determined  by  the  jury,  we  have  not  the  advantage  of  the 
opinion  of  the  trial  Judge  save  as  may  be  gleaned  from  his  very 
careful  charge. 

I have  hesitated  in  making  up  my  mind  as  to  the  necessity  of 
directing  a new  trial,  but  in  the  end  have  come  to  the  conclusion 
that  there  is  no  reason  why  this  'Court  should  not  express  its  opin- 
ion npon  the  merits,  instead  of  remitting  the  matter  to  the  Court 
below,  with  the  possible  result  of  a further  appeal. 

The  whole  question  centres  upon  a single  transaction.  The  tes- 
tatrix owned  an  old  house  in  Hamilton.  This  was  to  be  sold,  and 
the  proceeds  were  to  be  equally  divided  between  three  children  and 
a grandchild.  The  testatrix  appointed  the  Rev.  S.  Banks  Nelson, 
her  spiritual  adviser,  and.  a Mrs.  Kirkland,  executors.  The  lat- 
ter was  not  a business  woman,  and  apparently  left  everything  to 
her  co-executor  and  a solicitor  employed.  Dr.  Nelson  employed  a 
solicitor  to  look  after  the  affairs  of  the  estate.  He  examined  the 
house  and  found  it  was  in  bad  repair,  and  if  retained  at  all  would 
require  .the  expenditure  of  considerable  money.  All  the  personal 
property  of  the  testatrix  was  dealt  with  by  other  provisions  of  the 
will. 

A land  agent  was  employed,  and  he  advised  that  it  was  obvious 
to  any  one  .that  the  property  was  not  readily  saleable,  and  he  gave 
a valuation  of  the  property  at  $2,500.  He  obtained  an  offer  from 
a cash  purchaser  at  this  sum.  The  beneficiaries  were  advised,  and 
two  of  them  through  their  solicitor  object,  claiming  that  the 
property  should  sell  for  $4,000.  Another  valuation  was  then 
obtained  by  the  executors  from  real,  estate  valuators,  who  placed 
the  value  at  $2,400.  The  sale  was  then  carried  through. 

Earlier  than  this,  a meeting  of  the  beneficiarieS|  and  the  execu- 
tors had  been  held,  and  it  had  been  suggested  that  the  property 
should  be  'sold  to  one  of  the  beneficiaries  at  the  price  of  $2,000.  It 
is  said  that  this  beneficiary,  one  of  the  plaintiffs  in  this  action, 
after  having  inspected  the  property,  declined  to  take  it  at  this 
figure.  This  is  denied  by  him,  but  the  weight  of  evidence  is 
against  him.  The  reason  said  to  have  been  assigned  was  the  un- 
saleability of  the  property  'owing  to  its  very  bad  repair. 

At  the  trial  the  jury  were  confronted  with  expert  witnesses 
who  supported  the  plaintiffs’  value.  They  were  also  confronted 
with  other  witnesses  destructive  of  this  estimate.  In  the  end  the 
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jury  split  the  difference,  and  found  that  the  property  should  have 
been  sold  for  $3,200,  and  a judgment  was  then  pronounced  in 
favour  of  the  beneficiaries  for  $700,  the  difference  between  the 
price  and  this  amount. 

Under  these  circumstances,  this  judgment  cannot  stand.  It 
must  be  borne  in  mind  that  it  was  the  duty  of  the  executors  to 
sell.  Dr.  Nelson  thought  it  better  to  accept  a cash  offer  of  $2,500 
than  to  hold  on  with  the  off-chance  that  somebody  might  be  in- 
duced .to  give  more.  Had  he  refrained  from  accepting  this  offer, 
the  property  might  have  remained  unsold  for  years,  and  would 
have  depreciated  very  rapidly  unless  some  one  advanced  the  neces- 
sary money  for  repairs.  He  was  not  in  funds  to  make  the  repairs, 
and  none  of  the  beneficiaries  would  have  been  willing  to  advance 
anything,  if  one  can  judge  from  their  attitude  at  the  trial. 

There  was  not  anything  to  indicate  that  Dr.  Nelson  was  not 
exercising  his  best  judgment  in  discharging  his  duties.  His  own 
opinion  was  fortified  by  the  opinion  of  his  solicitor  and  the  opin- 
ions of  the  valuators  employed.  He  may  have  come  to  an  errone- 
ous decision,  but  this  is  not  enough.  A trustee  is  not  called  upon 
to  be  omniscient.  All  that  he  is  called  upon  to  do  is  honestly  to 
exercise  his  best  judgment,  to  take  the  same  care  of  the  property 
as  he  would  have  taken  if  it  had  been  his  own.  I am  quite  con- 
vinced that,  if  he  had  been  left  this  property  by  a parishioner,  he 
would  have  thought  it  wise  to  turn  it  into  money  when  he  had  the 
chance,  even  if  the  amount  realised  would  not  be  the  utmost  that 
might  be  obtained  if  a willing  purchaser  could  always  be  relied 
upon.  In  determining  value,  the  demand  is  a very  vital  factor. 
An  old  house  in  a back  street,  where  there  are  many  others  in  as 
good  or  perhaps  better  repair,  cannot  always  be  sold  to  advantage, 
and  the  experts  who  base  an  estimate  of  value  upon  theories  of  cost 
of  reconstruction  and  depreciation  are  of  little  weight  except  in 
cases  of  expropriation. 

The  standard  of  care  required  by  a trustee  is  now  thoroughly 
established  by  three  decisions  of  the  House  of  Lords. 

In  Learoyd  v.  Whiteley , 12  App.  Cas.  727,  Lord  Watson  says 
(p.  733)  : “As  a general  rule  the  law  requires  of  a trustee  no 
higher  degree  of  diligence  in  the  execution  of  his  office  than  a man 
of  ordinary  prudence  would  exercise  in  the  management  of  his 
own  private  affairs.”  And  Lord  Halsbury  states  (p.  731)  : “I 
think  it  is  quite  clear  that  a trustee  is  entitled  to  rely  upon  skilled 
persons  in  matters  in  which  he  cannot  be  expected  to  be  exper- 
ienced.” 
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Ill  Knox  v.  Mackinnon  (1888),  13  App.  Cas.  753,  Lord  Mac- 
naghten  states  (p.  768)  that  a trustee  is  required  “to  bring  to  the 
management  of  trust  affairs  the  same  care  and  diligence  which 
a man  of  ordinary  prudence  may  be  expected  to  use  in  his  own 
concerns.” 

The  third  decision  is  Rae  v.  Meek  (1889),  14  App.  Cas.  558, 
which  merely  emphasises  the  principles  laid  down  in  the  earlier 
decisions,  Lord  Herschell  stating  (p.  569)  : “These  cases  establish 
that  the  law  . . . requires  of  a trustee  the  same  degree  of  dili- 

gence that  a man  of  ordinary  prudence  would  exercise  in  the  man- 
agement of  his  own  affairs/' 

In  the  infancy  of  equity,  the  standard  had  not  been  placed  so 
high.  Lord  Northington,  by  his  contemporaries  regarded  as  “a 
very  great  Judge,”  said,  in  Harden  v.  Parsons  (1758),  1 Eden 
145,  148,  when  refusing  to  hold  a trustee  liable  for  loss  upon  an 
investment:  “No  man  can  require,  or  with  reason  expect  a trustee 
to  manage  the  trust  property  with  the  same  care  and  discretion 
that  lie  would  his  own.  Therefore  the  true  touchstone  by  which 
such  cases  are  to  be  tried  is,  whether  the  trustee  has  been  guilty 
of  a breach  of  trust  or  not.” 

I very  much  doubt  whether  Lord  Northington  really  meant 
what  he  said  in  the  first  paragraph  of  this  quotation.  The  gist 
of  his  observation,  I think,  is  in  the  second  paragraph.  The  touch- 
stone is  whether  not  there  has  been  a breach  of  trust.  When  a 
trustee  is  appointed  he  is  chosen  by  the  appointor  with  all  his 
faults,  for  better  or  for  worse.  He  contracts  impliedly  to  exercise 
his  best  skill,  but  he  does  not  guarantee  results  satisfactory  to  ex- 
pert critics.  If  he  honestly  does  his  best  and  acts  with  common 
intelligence,  he  is  not  liable  for  an  error  of  judgment. 

The  peril  of  a trustee  who  listens  to  protests  of  a sanguine  ben- 
eficiary, instead  of  selling  when  he  has  the  chance,  is  well  illus- 
trated by  Taylor  v.  Tabrum,  6 Sim.  281.  When  the  beneficiaries 
are  divided  in  opinion,  the  trustee  must  exercise  his  own  judg- 
ment. 

The  action,  in  my  view,  fails,  and  should  be  dismissed  with 
costs,  including  the  costs  of  this  appeal. 

Hasten,  J.A. : — I agree  in  the  conclusion  reached  by  my 
brothers  Middleton  and  Orde  and  in  the  reasons  therefor  assigned 
by  them  respectively. 


Appeal  allowed. 
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City  of  St.  ( Atharin rcs  v.  Hydro- Electric  Power 
Commission  ok  Ontario. 

Contract-— Hydro-Electric  Power  Commission — Municipal  Corporations 
— Deposit  of  Debentures  — Hydro-Electric  Railway  Act,  19V),  4 Geo. 
r.  ch.  31  ( Ont .) — Construction  of  Railway — Work  Done  and  Money 
Expended — Repeal  of  Act  of  1914  by  Municipal  Electric  Railway 
Act.  1922.  12  A 13  Geo.  V.  ch.  69,  sec.  29 — Effect  of  subsec.  2 — 
Municipal  By-laws  and  Agreements  Declared  “ Void  and  of  no 
Further  Force  or  Effect''— Pledge  of  Bonds  of  Commission  to  Bank 
for  Advances  — Transaction  Completed  before  Repeal — Trust — 
Vested  Rights— Action  for  Return  of  Debentures — Counterclaim 
for  Municipality’s  Share  of  Expenditure — Status  of  Commission 
, — Frustration — Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  1). 

The  Hydro-Electric  Power  Commission  of  Ontario  is  not  the  Govern- 
ment nor  a department  of  the  G-overnment — it  is  a creature  of  the 
Legislature  and  a separate  entity  with  strictly  limited  powers. 

Beach  v.  Hydro-Electric  Poiver  Commission  of  Ontario  (1925),  57 
O.L.R.  603,  and  Boland  v.  Canadian  National  Railway  Co.,  [1927] 
A.C.  198,  referred  to. 

“Frustration’'  does  not  depend  upon  the  intention  of  the  parties  or 
their  opinions  or  even  knowledge  as*  to  the  event  which  has  brought 
it  about,  but  upon  its  occurrence  in  such  circumstances  as  shew  it 
to  be  inconsistent  with  the  further  prosecution  of  the  adventure. 

When  an  Act  of  Parliament  is  repealed,  it  must  be  considered'  (ex- 
cept as  to  transactions  past  and  closed)  as  if  it  had  never  existed. 

Surtees  v.  Ellison  (1829),  9 B.  & C'.  750,  and  Kay  v.  Goodwin  (1830), 
G Bing  576,  followed. 

By  the  Hydro-Electric  Railway  Act,  1914.  4 Geo.  V.  ch.  31  (Ont.),  it 
was  provided  that,  when  authorised  by  order  in  council,  the  Hydro- 
Electric  Railway  Commission  and  municipalities  could  enter  into  an 
agreement  for  the  construction  and  operation  by  the  commission  of 
an  electric  railway.  In  1919,  an  ord'er  in  council  was  passed  author- 
ising the  construction  of  a railway  from  Port  Credit  to  St.  Cath- 
arines and  the  issue  by  the  commission  of  its  bonds  to  obtain  funds 
for  construction  purposes.  Under  by-laws  passed  by  the  plaintiff 
city  corporation  and  an  agreement  made  by  it  with  the  commission 
debentures  of  the  city  were  iss-ued  and  deposited  with  the  commis- 
sion in  December,  1919.  The  commission  proceeded  to  purchase  land 
and  material  for  the  construction  of  the  railway  and  carried'  out 
certain  engineering  work;  and,  to  provide  funds  to  meet  construction 
cost,  issued  bonds,  with  the  guarantee  of  the  Province,  and  hypothe- 
cated them  to  a chartered  bank  for  an  advance  of  money.  Pursu- 
ant to  instructions  from  the  Government  of  Ontario,  in  July,  1920, 
the  commission  stopped  the  work  which  had  been  begun,  pending  an 
investigation.  And  in  1922  the  Ontario  Legislature  passed  an 
Act,  12  & 13  Geo.  V.  ch.  69,  by  sec.  29  of  which  the  Act  of  1914 
was  repealed,  and  by  subsec.  2 it  was  enacted  that  “all  by-laws 
heretofore  passed  by  municipal  corporations  and  all  agreements 
made  between  municipal  corporations  and  the  commission  under 
the  provisions  of  the  Hydro-Electric  Railway  Act,  1914,  and  amend- 
ments thereto,  are  hereby  declared  to  be  void  and  of  no  further 
force  or  effect:” — 

Held,  that  the  transaction  with  the  bank  was  a completed  one  at  the 
time  the  Act  of  1914  was  repealed. 

31 — 61  O.L.R. 


4G5 

1027. 
Dec.  15. 


4GG 


ONTARIO  LAW  REPORTS. 


1927. 

City  of  S't. 
Catharines 
v. 

Hydro- 

electric 

Power 

Commission 

of 

Ontario. 


[VOL. 

By  the  terms*  of  the  agreement  between  the  municipal  corporation  and 
the  commission,  the  debentures  issued  by  the  corporation  were  held 
or  disposed  of  by  the  commission  in  trust  for  the  holders  as  col- 
lateral security  for  the  payment  thereof.  That  trust  was  not  ended 
by  the  Act  of  1922,  and  by  the  deposit  of  the  debentures  with  the 
bank  a right  was  acquired  by  the  bank  and  a liability  incurred  by 
the  municipalities  under  the  repealed  enactment.  The  bank’s  right 
was  a vested  one,  and  could  not  be  divested  by  the  repeal  unless  the 
Act  so  declared,  which  it  did  not. 

Section  14  of  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  applied. 
Review  of  the  authorities  as  to  the  effect  of  the  repeal  of  a statute. 
The  city  corporation’s  action  for  the  return  of  the  debentures  was 
therefore  dismissed;  and,  the  right  of  the  commission  to  sue  in  its 
capacity  of  trustee  not  being  controverted,  it  was  declared  entitled 
to  recover  upon  its  counterclaim  the  proper  proportion  of  the 
municipality’s  share  of  the  expenditure  which  it  had  agreed  to  bear. 

An  action  by  .the  Corporation  of  the  City  of  St.  'Catharines 
for  the  return  of  debentures  deposited  by  the  plaintiff  corporation 
with  the  defendant  commission  and  for  other  relief;  and  a counter- 
claim by  the  defendant  commission  for  payment  by  the  plaintiff 
corporation  of  its  share  of  the  cost  of  certain  work  according  to  a 
contract  and  for  a declaration  of  the  defendant  commission’s  right 
to  sell  the  debentures  to  pay  the  said  cost. 

The  action  and  counterclaim  were  tried  before  Logie,  J.,  with- 
out a jury,  at  St.  -Catharines. 

A.  Courtney  King  stone,  K.C.,  for  t-he  plaintiff  corporation. 

7.  B.  Lucas,  K.C.,  for  the  defendant  commission. 

December  15.  Logie,  J. : — -This  case,  though  to  my  mind  a 
simple  one,  necessitates  a somewhat  long  statement  of  facts,  and 
counsel  agreed  upon  the  following : — 

“Upon  the  successful  institution  of  the  Hydro-Electric  under- 
taking in  the  Province  there  followed  an  outcry  in  a good  many 
sections  of  the  Province  for  improved  railway  transportation.  This 
was  in  the  days  when  that  means  was  in  the  hands  of  the  several 
railway  companies,  and  before  any  thought  of  a publicly  owned 
national  railway  system  had  taken  any  concrete  form.  It  was 
largely  projected  also  before  the  advent  into  the  field  to  any  ap- 
preciable extent  of  motorised  transportation. 

“By  1913  the  schemes  outlined  had  become  sufficiently  form- 
ulated to  become,  as  was  then  thought,  a practical  undertaking, 
and  in  that  year  the  first  Hydro-Electric  Railway  Act  (1913),  3 
<fe  4 Geo.  V.  cli.  38  (0.),  was  massed. 

“The  scheme  outlined  by  the  Act  was  that  the  Hydro-Electric 
Power  Commission,  when  authorised  by  the  Government,  should 
make  surveys  and  reports  upon  projected  electric  railways  nnd 
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their  practicability,  and,  after  submission  of  such  reports,  a 
municipality  or  group  of  municipalities  could  enter  into  an  agree- 
ment with  the  commission  for  the  undertaking  and  operation  of 
the  proposed  railway  or  for  the  construction  or  operation  (or 
both)  by  the  municipalities,  the  power  therefor  to  be  supplied  by 
the  commission,  and  the  undertaking  in  the  last  mentioned  case 
to  bo  carried  on  by  a utility  commission  to  be  appointed  with  the 
approval  of  the  Government.  In  either  case  the  agreement  had 
first  to  be  authorised  by-  order  in  council  and  a by-law  passed  by 
the  municipality  after  a vote  of  its  electors. 

“The  money  for  the  construction  of  the  railway  was  to  be  pro- 
vided by  the  issue  and  sale  of  the  debentures  of  the  several  munici- 
palities. 

“The  Act  provided  that  no  action  should  be  brought  against 
the  commission  without  a fiat. 

“If  the  railway  were  constructed  or  operated  by  the  commis- 
sion, it  and  its  works  were  to  be  vested  in  the  commission  in  trust 
for  the  municipalities. 

“The  above  mentioned  Act  in  the  next  year  became  R.S.O. 
1914,  ch.  187. 

“The  original  scheme  therefore  contemplated  that,  while  the 
provincial  commission  might  undertake  construction  and  opera- 
tion of  a projected  electric  railway  for  the  municipalities,  the  money 
necessary  to  be  provided  for  its  construction  was  to  be  supplied  by 
the  municipalities  by  the  issue  and  sale  of  their  debentures  and  not 
by  the  provision  of  any  moneys  by  the  commission  itself  or  by  the 
Government.  No  specified  form  of  agreement  was  adopted  in  the 
original  statute. 

“The  scheme  thus  outlined  was  speedily  recognised  as  un- 
workable, for  two  principal  reasons  : — 

“1st.  That  to  be  successful  it  must  be  put  absolutely  in  the 
hands  of  the  provincial  commission  and  not  in  the  hands  of  a 
locally  appointed  commission  subjected  to  local  influences  and 
jealousies,  etc. 

“2ndly.  That  the  financing  of  the  scheme  would  have  to  be 
undertaken  by  the  provincial  commission  with  a guarantee  of 
the  Province  in  order  to  secure  funds  necessary  for  construction, 
and  that  the  commission  should  be  protected  therein  by  a collat- 
eral deposit  of  the  debentures  of  the  municipalities. 

“Accordingly,  in  1914,  the  original  Act  was  repealed  and  the 
Hydro-Electric  Railway  Act,  1914,  4 Geo.  Y.  oh.  31,  was  passed. 

“Under  that  Act  it  was  provided  that,  when  authorised  by 
order  in  council,  the  commission  and  municipalities  could  enter 
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into  an  agreement  for  the  construction  and  operation  of  an  elec- 
tric railway  by  the  commission,  the  standard  form  of  agreement 
being  set  forth  in  the  statute. 

“When  so  authorised,  the  commission  was  to  raise  the  money 
necessary  for  construction  by  the  issue  and  sale  of  its  own  bonds, 
payment  of  which  bonds  the  Province  was  authorised  to  guar- 
antee. 

“The  Act  also  provided  that  each  municipality  was  to  pay  to 
the  commission  its  share  of  the  working  capital  or  annual  operat- 
ing deficits  and  of  moneys  required  for  repayment  of  the  bonds  and 
to  pay  interest  thereon,  and  the  municipalities  were  to  issue  and 
deposit  with  the  commission  their  debentures  as  collateral  security 
for  the  commission's  bonds,  so  that,  when  any  municipality  de- 
faulted in  making  any  payments  required  by  the  Act  or  agree- 
ment to  be  made  by  it,  the  commission  could  sell  such  debentures  to 
supply  the  deficiency  in  payment. 

“The  Act  further  provided  that  the  revenues  from  operation 
were  to  be  applied  in  payment  of  operating  expenses  and  bond- 
interest,  and  the  balance  to  be  paid  over  to  the  municipalities. 

“The  railway  was  vested  in  the  commission  in  trust  for  the 
municipalities,  and  no  action  could  be  brought  against  the  com- 
mission without  a fiat.  - 

“The  standard  form  of  agreement  set  forth  in  the  schedule  to 
Ihe  Act  contains  the  following,  among  other,  provisions: — 

“1.  The  commission  agreed:  (a)  To  construct  and  operate 
the  railway,  (b)  To  issue  bonds  to  cover  cost  of  -construction,  (k) 
To  apply  the  revenues  derived  from  operation  to  pay  operating 
expenses,  annual  charges  for  sinking  fund,  and  interest,  etc. 

“2.  The  municipalities  agreed:  (a)  To  bear  their  share  of 
construction  and  operation,  (b)  To  issue  debentures  to  be  de- 
posited with  ihe  commission  to  be  held  and  disposed  of  by  the 
commission  as  provided  for  in  clause  4.  which  expressly  includes 
the  sinking  fund. 

“3.  The  commission  was  authorised  to  issue  and  sell  its  bonds 
to  be  charged  on  the  railway.  To  meet  payment  of  such  bonds 
the  commission  was  authorised  to  set  aside  a sinking  fund  out  of 
the  revenue  of* the  railway  after  payment  of  operating  expenses. 
The  debentures. deposited  by  the  municipalities  to  be  held  by  the 
commission  in  trust  for  the  bondholders  as  collateral  security  for 
payment  of  the  bonds. 

“4.  Tf  the  revenues  derived  from  operation  proved  insufficient 
in  any  year  to  meet  operating  expenses,  sinking  fund,  and  bond 
interest,  etc.,  such  deficit  to  he  paid  by  ihe  municipalities  upon 
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demand.  In  the  event  of  failure  of  a municipality  to  pay  upon  Lo^ie,  j. 
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the  corporations,  and  the  commission  to  have  a lien  thereon  for  Electric 
all  moneys  expended  by  it  under  the  agreement  and  not  repaid,  commission 

“The  Act  of  1914  therefore  contemplated  that  any  proposed  of 
electric  railway  scheme  should,  when  authorised  by  the  Govern- 
ment,  be  undertaken  and  operated  only  by  the  commission,  that 
the  money  for  construction  he  provided  by  the  commission  by  a 
sale  of  its  bonds  (guaranteed  by  the  Province)  and  repayment  of 
such  bonds  with  interest  to  be  met  by  the  revenue  of  the  railway, 
with  a provision  that  any  deficit  in  operation  should  be  paid  by 
the  municipalities.  To  secure  the  commission  in  respect  of  any 
such  deficit,  the  municipalities  were  to  deposit  with  the  commis- 
sion their  debentures  as  collateral  security  so  that  if  a munici- 
pality defaulted  in  payment  of  its  share  of  deficit  the  commission 
could  have  recourse  to  the  deposited  debentures  to  produce  the 
amount  of  such  deficit. 

“After  the  Act  of  1914  was  passed,  headway  was  made  to- 
wards undertaking  certain  projected  hydro-radial  railways,  as  they 
were  termed.  One  of  these  was  a projected  line  from  Port  Credit 
to  St.  Catharines,  connecting  with  another  separate  project  at 
Port  Credit  to  Toronto. 

“In  1915  and  1916  amendments  were  made  to  the  legislation, 
but  they  do  not  affect  the  issues  in  the  present  action,  except  that 
in  1916  (6  Geo.  Y.  ch.  37,  sec.  9)  it  was  provided  that  no  pro- 
ject should  be  proceeded  with  or  bonds  issued,  until  after  the 
Cose  of  the  war  or  until  authorised  by  order  in  council. 

“In  January,  1917,  the  undertaking  of  the  projected  line  be- 
tween Port  Credit  and  St.  Catharines  and  the  necessary  by-laws 
and  agreement  therefor  were  submitted- to  the  electors  of  the 
several  municipalities  affected.  In  some  of  these  municipalities 
the  scheme  was  approved,  but  Hamilton  and  other  municipalities 
voted  unfavourably  at  the  first  submission.  At  a subsequent  date, 
shortly  thereafter,  Hamilton  voted  favourably  to  the  scheme  on  a 
re-submission  thereof.  The  municipalities  of  West  Flamborough 
and  Saltfleet  decided  to  stay  out  of  the  scheme  altogether,  but  all 
other  municipalities  had  by  1919  voted  favourably  and  authorised 
the  by-laws  to  be  passed  and  agreements  to  he  entered  into. 

“Tn  1919  the  Act  was  amended  (9  Geo.  Ah  ch.  45),  and 
by  sec.  9 it  was  provided  that  where  municipalities  whose  aggro- 
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gate  interest  in  the  scheme  did  not  exceed  10  per  cent,  of  the  total 
liability,  did  not  enter  into  the  agreement,  the  remaining  munici- 
palities could  nevertheless,  by  resolutions  of  their  respective 
councils,  express  their  desire  that  the  scheme  be  proceeded  with, 
and  thereupon,  if  authorised  by  order  in  council,  :the  commission 
could  undertake  construction  and  operation  of  the  railway,  upon 
the  participating  municipalities  depositing  with  the  commission 
their  additional  debentures  (on  a proportioned  basis)  to  equal  the 
debentures  to  be  deposited  by  the  other  municipalities  which  were 
intended  to  be  parties,  but  which  had  declined  to  enter  into  the 
agreement. 

“The  Act  of  1919  (secs.  3 and  4)  validated  the  by-laws  of  the 
participating  municipalities  in  the  Port  Credit  to  St.  Catharines 
project  and  also  the  contract  between  them  and  the  commission.  A 
list  of  the  participating  municipalities  and  of  their  by-laws  is  set 
forth  in  schedule  “A”  of  that  Act,  and  in  schedule  “B”  thereof 
is  set  forth  the  agreement,  and  sec.  4 declares  that  such  contract 
shall  be  deemed  to  have,  been  made  in  pursuance  of  the  Act  of  1914. 
and  to  comply  with  its  provisions,  and  shall  be  legal,,  valid,  and 
binding  upon  the  commission  and  the  municipalities,  anything  in 
the  Act  of  1914  or  any  other  general  or  special  Act  to  the  contrary 
notwithstanding. 

“The  estimated  cost  of  construction  of  the  projected  line  from 
Port  'Credit  to  St.  Catharines  was  about  11%  millions,  and  the 
amount  of  liability  to  be  borne  by  the  municipalities  secured  by 
their  collateral  debentures  was  of  an  equal  amount.  The  agree- 
ment provided  that  St.  Catharines  should  issue  its  collateral  de- 
bentures for  $623,750. 

“On  the  1st  January,  1917,  the  by-law  and  agreement  were 
submitted  to  the  electors  of  St.  Catharines,  and,  receiving  their 
assent,  the  by-law  was  finally 'passed  on  the  22nd  day  of  January, 
1917,  as  by-law  No.  3053  (referred  to  in  the  Act  of  1919). 

“At  that  time  or  at  some  date  subsequent  thereto  the  agree- 
ment was  executed  by  the  Corporation  of  the  City  of  St.  -Catharines 
and  the  executed  copy  delivered  to  the  commission. 

“By  reason  of  the  legislation  of  1916,  nothing  was  done  to- 
wards undertaking  the  railway  until  after  the  close  of  the  war. 
but  in  1919,  and  after  the  enabling  legislation  in  that  respect  had 
been  passed,  the  participating  municipalities  all  passed  the  resolu- 
tions of  desire  requisite  to  have  the  commission  authorised  by 
order  in  council  to  proceed  with  construction. 

“The  Municipal  Council  of  St.  Catharines  passed  its  resol u- 


ONTARIO  LAW'  REPORTS. 


471 


LXlj 


tion  to  that  effect  on  the  19th  June,  1919,  and  a certified  copy 
thereof  was  lodged  with  the  commission. 

‘'The  commission  then  prepared  itself  to  undertake  construc- 
tion, and  as  a preliminary  thereto  it  procured  from  the  partici- 
pating municipalities  the  collateral  debentures  they  were  to  de- 
posit with  -the  commission,  and  also  arranged  with  the  Government 
for  the  necessary  authority  to  proceed  with  construction  and  to 
issue  its  bonds,  which  were  to  be  guaranteed  by  the  Province. 

“On  the  8th  August,  1919,  the  Government  passed  an  order 
in  council  authorising  construction  of  the  Port  Credit  to  St.  Cath- 
arines railway  and  the  issue  by  the  commission  of  its  bonds  for 
$11  360.363  to  obtain  funds  for  construction  purposes,  and  the 
guarantee  thereof  by  the  Province. 

“The  Corporation  of  the  'City  of  St.  Catharines  having  passed 
supplementary  by-laws  Nos.  3267  and  3288,  authorising  the  issue 
of  debentures  to  the  amount  of  $688,539,  and  authorising  the 
mayor  and  treasurer  to  sign  and  seal  the  same  and  deposit,  them 
with  the  commission,  all  of  this  was  accordingly  done  and  the  de- 
posit of  the  debentures  made  with  the  commission. 

“The  amount  of  $688,539  is  made  up  of  the  proportion  of 
liability  originally  contemplated  to  be  borne  by  St.  Catharines  at 
$623,750  and  the  additional  sum  of  $64,789,  representing  its  pro- 
portion of  the  additional  debentures  to  be  deposited  consequent 
upon  the  refusal  of  West  Flamborough  and  Saltfleet  to-  partici- 
pate in  the  schemes. 

“The  debentures  issued  by  St.  'Catharines  and  deposited  with 
the  commission  are  all  dated  the  1st  November,  1919,  and  are  of 
the  sinking  fund  type,  payable  50  years  from  date  with  half-yearly 
interest,  coupons  attached.  The  debentures  are  respectively  num- 
bered from  No.  1 to  No.  687  (both  inclusive).  The  deposit  of 
them  with  the  commission  was  made  in  December,  1919,  or  there- 
abouts. 

“All  things  necessary  or  incident  to  enable  the  commission  to 
proceed  with  construction  having  been  done  and  the  commission 
having  the  necessary  order  in  council  for  that  purpose,  it  at  once 
proceeded  towards  the  purchase  of  right  of  way,  material,  etc., 
and  carried  out  certain  engineering  work. 

“To  provide  itself  with  funds  to  meet  construction  coat,  the 
commission  issued  its  bonds  as  authorised  (or  part  thereof)  en- 
dorsed with  the  guarantee  of  the  Province,  and  by  hypothecation 
of  such  bonds  to  the  value  of  $1,200,000  with  the  Bank  of  Mon- 
treal it  obtained  a preliminary  advance  or  credit  of  $500,000  for 
its  purposes. 
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‘‘Meanwhile  ( in  October,  1919)  the  Government  previously  in 
power  had  been  defeated  in  the  general  provincial  election  and  a 
new  Government  known  as  the  Drury  Government  had  been 
placed  in  office. 

“Shortly  after  assuming  the  reins  of  office  that — the  Drury — 
Government  displayed  a critical  attitude  towards  the  several 
Hydro-Radial  projects,  and  in  July,  1920,  it  issued  instructions 
to  the  commission  forthwith  to  cease  construction  of  the  several 
projects  and  stop  further  expenditures  pending  an  investigation 
into  Hydro-Radial  undertakings  generally,  which  the  Drury  Gov- 
ernment subsequently  made. 

“The  commission  therefore  complied  with  the  Government 
instructions  and  abandoned  work  on  the  projects  then  in  hand, 
including  that  of  the  line  from  Port  Credit  to  St.  Catharines. 
Prior  to  July,  1920,  the  commission  had  however  expended  or  in- 
curred liabilities  in  connection  with  that  line.  The  gross  amount 
of  these  expenditures  is  not  available,  but  as  they  stood  in  January, 
1926,  they  were  (with  interest)  as  follows: — 

Right  of  way  purchases  $ 71,478.69 

Ties  (net  expenditure  after  re-sale  ot  ties  pur- 
chased, i.e.,  the  loss  on  resale)  117,510.09 

Engineering 63,589.47 


$252,578.25 

Interest  to  the  31st  October.  1925  . 135,817.19 


$388,395.44 

“Following  the  investigation- — known  as  ‘The  Sutherland  In- 
vestigation’— conducted  by  the  Drury  Government,  it  in  1922 
made  very  drastic  changes  in  the  legislation,  and  either  com- 
pletely abrogated  some  of  the  previous  enabling  legislation  or  so 
emasculated  it  that  the  projected  Hydro-Radial  undertakings  as  a 
whole  were  effectively  killed. 

“The  Drury  Government  in  1922  introduced  an  Act  which  was 
passed  by  the  Legislature  intituled  ‘The  Municipal  Electric  Rail- 
way Act,  1922.’  12  & 13  Geo.  Y.  ch.  69.  and,  in  lieu  of  enabling 
hydro-rad ials  to  lie  constructed  in  the  manner  provided  for  in  pre- 
vious legislation,  it  set  up  a different  basis  for  such  schemes.  It  is 
a significant  fact  that  the  change  effectually  killed  any  projected 
lines. 

“So  far  however  as  the  present  action  is  concerned,  the  :mport- 
ant  feature  of  the  ‘Drurv’  Act  is  that,  bv  sec.  29,  it  repealed  the 
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Hydro-Electric*  Railway  Act,  1914,  and  all  amendments  thereto,  Logie,  J 
and  by  subsec.  2 of  that  section  it  enacted  as  follows: — 1927. 

"All  by-laws  heretofore  passed  by  municipal  corporations  and  ClTY  OF  Sl. 

all  agreements  made  between  municipal  corporations  and  the  com-  Catharine* 

mission  under  the  provisions  of  the  Hydro-Electric  Railway  Act,  hydro- 

1914,  and  amendments  thereto,  are  hereby  declared  to  be  void  and  Electric 
, , n c & * » Power 

of  no  further  force  or  effect.  Commission 

“The  only  exceptions  to  the  foregoing  provisions  were  in  respect  Ontario 
of:— 

“(a)  The  Windsor  District  Hydro-Electric  lines. 

“(b)  The  Guelph  Radial  Railway,  and  also  a provision  that  in 
respect  of  the  projected  lines  between  Toronto  and  Port  Credit  and 
St.  Catharines,  if  the  municipalities  interested  thereafter  entered 
into  an  agreement  with  the  commission  for  the  construction  and 
operation  of  such  projects,  then  the  previous  legislation  would  re- 
main in  full  force  and  effect,  but  that,  if  such  agreement  were  en- 
tered into,  that  legislation  and  the  new  agreements  would  be 
amended  by  the  substitution  for  provisions  contained  therein  of  the 
following  (among  other)  provisions: — 

(iii)  The  guarantee  of  bonds  of  the  commission  by  the  Prov- 
ince would  not  be  applicable. 

(iv)  The  commission,  in  lieu  of  holding  the  municipal  de- 
bentures deposited  with  it,  might  lodge  and  hypothecate  the  same 
with  a trustee  for  the  holders  of  the  commission's  bonds  under  a 
trust  deed  to  be  entered  into  by  the  commission  upon  such  terms 
as  it  might  see  fit.” 

“No  such  new  agreements  with  respect  to  the  Port  Credit  and 
St.  Catharines  line  have  been  entered  into,  and  the  project  was 
effectively  “scotched”  by  the  Act  of  1922. 

“Since  1922,  efforts  have  been  made  by  several  of  the  partici- 
pating municipalities  to  have  the  deposited  debentures  returned. 

The  first  serious  effort  was  made  by  Hamilton,  North  Grimsby, 

Barton,  and  East  Flamborough,  but  they  were  unsuccessful  in 
persuading  the  commission  to  make  such  return.  In  fact  the  com- 
mission introduced  into  the  Legislature,  and  had  enacted,  by  (1924) 

14  Geo.  Y.  ch.  26,  a measure  which  provided  that  on  the  request 
in  writing  of  any  of  the  four  named  municipalities  the  auditor  of 
the  commission  was  to  fix  the  total  cost  incurred  by  the  commis- 
sion in  respect  of  the  Port  Credit  to  St.  Catharines  line,  and  upon 
payment  by  such  municipality  of  its  proper  proportion  of  the 
amount  so  determined  the  commission  would  return  its  deposited 
debenture?. 
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"By  the  same  Act  it  was  directed  that  all  moneys-  received  by 
the  commission  from  the  sale  of  property  acquired  by  it  for  the 
purposes  of  the  railway  should  be  held  in  trust  for  the  participat- 
in'; municipalities  and  be  distributed  among  them  in  the  same 
proportion  as  that  in  which  they  undertook  to  contribute  under 
their  contract  to  the  cost  of  the  said  railway. 

"Hamilton  and  the  other  municipalities  named  refused  to  accept 
the  benefits  of  such  legislation,  and  they  have  not  proceeded  further 
to  obtain  the  return  of  their  debentures.  St.  Catharines,  however, 
desiring  to  have  the  matter  cleaned  up,  and  being  in  turn  refused 
upon  its  demand  for  return  of  its  debentures,  finally,  after  obtain- 
ing a fiat , instituted  the  present  action,  in  which  the  following 


claims  are  made  : — 


"(a)  An  order  for  the  return  of  the  debentures  deposited  bv  St. 
Catharines. 


"(b)  An  order  for  their  return  free  from  any  lien,  etc.,  in 
favour  of  the  commission. 

"(c)  An  order  to  permit  St.  Catharines  to  cancel  and  destroy 
such  debentures  upon  the  return  thereof. 

"(d)  A declaration  that  'St.  Catharines  is  not  liable  to  the  com- 
mission in  respect  of  moneys  expended  in  and  about  the  construc- 
tion of  the  projected  railway. 

"The  commission  by  way  of  defence  counterclaims  for 
"(a)  Payment  by  St.  Catharines  of  its  share  of  the  cost  accord- 
ing to  the  contract. 

"(b)  An  order  authorising  the  commission  to  sell  the  debentures 
deposited  by  St.  Catharines  to  pay  the  said  cost.” 

The  Bank  of  Montreal,  to  which  the  bonds  of  the  Hydro- 
Electric  Power  Commission  were  pledged,  was  not  a party  to  this 
action.  I suggested  to  counsel  the  advisability  of  joining  the*  bank, 
but  both  parties  were  satisfied  with  the  record  as  it  stood;  and. 
having  considered  the  matter,  I am  of  opinion  that  it  can  be 
disposed  of  without  joining  the  bank. 

The  plaintiff  claims: — 

(1)  That  the  commission  is  in  substance  and  in  fact  a depart- 
ment of  the  Government  of  the  Province  of  Ontario,  and  that,  that 
Legislature  having  by  the  Act  of  1922,  12  & 13  Geo.  V.  ch.  69,  de- 
clared that  all  by-laws  heretofore  passed  by  municipal  corporations 
and  all  agreements  made  between  municipal  corporations  and  the 
commission  under  the  provisions  of  the  Hydro-Electric  Railway 
Act,  1914,  and  amendments  thereto,  are  void  and  of  no  further 
effect,  there  has  been  a discharge  by  repudiation  by  one  of  the 
parties  to  the  statutory  contract,  and  a refusal  to  carry  it  out, 
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which  disentitles  the  Government  from  recovering  any  sums  paid  Logie,  J. 
by  it  under  the  agreement  with  the  plaintiff  and  entities  the  plain-  1927. 
tiff  to  a recovery  of  its  debentures:  and  ' 

' \JlTY  of  St 

(2)  That,  if  this  is  not  so,  the  statutory  contract  was  discharged  Catharines 
by  frustration,  which  leaves  the  commission  without  remedy  against 
the  municipality,  upon  the  principle  of  Baity  v.  De  Crespigny  Electric 
(1869),  L.R.  4 Q.B.  180,  and  Metropolitan  Water  Board  v.  Dick  commissiox 
Kerr  & Co.  Ltd.,  [1917]  2 K.B.  1,  [1918]  A.C.  119.  ‘ V 

That  the  commission  is  not  the  Government  nor  a department  xrAMO‘ 
of  the  Government  is  clear  from  a perusal  of  the  statutes  and  from 
the  reasoning  of  the  judgment  of  the  Privy  Council  in  Boland  v. 

Canadian  National  Railway  Co.,  [1927]  A.'C.  198. 

It  has  certain  ear-marks  of  governmental  power,  but  in  fact  it 
is  a creature  of  the  Legislature  and  a separate  entity  with  strictly- 
limited  powers:  Beach  v.  Hydro-Electric  Power  Commission  of 
Ontario  (1'925),  57  O.L.R.  603. 

Nor  does  the  decision  in  this  case  depend  upon  the  doctrine 
of  frustration.  Frustration,  as  was  said  in  Hirji  Mulji  v.  Cheong 
Yue  S.S.  Co.  Ltd.,  [1926]  A.'C'.  497,  does  not  depend  upon  the 
intention  of  the  parties  or  their  opinions  or  even  knowledge  as  to 
the  event  which  has  brought  about  that  frustration,  but  upon  its 
occurrence  in  such  circumstances  as  to  shew  it  to  be  inconsistent 
with  the  further  prosecution  of  the  adventure.  Now  it  is  not  a 
further  prosecution  of  the  Hydro-Radial  adventure  that  is  in  ques- 
tion in  this  action,  but  the  effect  of  the  statute  of  1922  upon  rights 
or  liabilitv  incurred  under  the  Act  of  1914.  Executory  matters 
after  the  Act  of  1922  go  by  the  board. 

‘‘When  an  Act  of  Parliament  is  repealed/*  said  Lord  Tenter- 
den  in  Surtees  v.  Ellison  (1829),  9 B.  & C.  750,  752,  “it  must  be 
considered  (except  as  to  transactions  past  and> closed)  as  if  it  had 
never  existed.” 

And  Tindal,  C.J.,  in  Kay  v.  Goodwin  (1830),  6 Bing.  576 
(cited  in  Lemm  v.  Mitchell , [1912]  A.C.  400,  406,  and  in  Be 
Drewry  (1917),  36  I). L.R.  197),  says  (pp.  582,  583)  : — 

“I  take  the  effect  of  repealing  a statute  to  be,  to  obliterate  it  as 
completely  from  the  records  of  the  Parliament  as  if  it  had  never 
been  passed;  and  it  must  be  considered  as  a law  that  never  existed 
except  for  the  purpose  of  those  actions  which  were  commenced, 
prosecuted,  and  concluded  whilst  it  was  an  existing  law.” 

The  test  then  is  whether  the  transaction  was  complete  or  in- 
complete at  the  time  the  Act  was  repealed. 

If  only  commenced  but  not  completed  before  the  Act  is  re- 
pealed it  must  upon  repeal  be  left  in  statu  quo:  Regina  v.  Inhabit ~ 
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ants  of  Mawgari  (1838),  8 .V.  <fe  E.  49(j ; G Wynne  v.  Drewitt, 
1 1804]  2 Ch.  61G. 

In  my  opinion,  the  transaction  of  borrowing  the  sum  of  $500,- 
000  from  the  Bank  of  Montreal  was  a completed  one.  True  the 
sum  was  small  compared  to  the  magnitude  of  the  whole  under- 
taking, but  in  itself  it  was  “commenced,  prosecuted,  and  con- 
cluded.*' It  was  “past  and  closed/''  while  the  Act  stood,  and  non 
constat  "that  the  commission  would  ever  have  borrowed  any  thing 
more  from  the  bank. 


Scrutinising  subsec.  2 of  sec.  29  of  the  Municipal  Electric  Rail- 
way Act  of  1922,  it  will  be  noted  that  the  by-laws  and  agreements 
“are  hereby  declared  to  be  void  and  of  no  further  force  or  effect/’ 
and  the  difficulty  arises  owing  to  there  being  no  express  saving  of 
the  rights  which  arose  under  the  Act  of  1914,  while  it  was  yet  in 
force.  But  by  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  14, 
“where  an  Act  is  repealed,  or  whenever  any  regulation  is  revoked, 
■such  repeal  or  revocation  shall  not,  save  as  in  this  section  otherwise 
provided,  . . . (b)  affect  the  previous  operation  of  any  Act,  en- 

actment, regulation  or  thing  so  repealed  or  revoked:  (c)  affect  any 
right,  privilege,  obligation  or  liability  acquired,  accrued,  accruing 
or  incurred  under  the  Act,  enactment,  regulation  or  thing  so  re- 
pealed or  revoked/'  and  the  result  of  this  enactment  is  to  make 
into  “a  general  rule  what  had  been  a common  statutory  form,  and  to 
substitute  a general  statutory  presumption  as  to  the  effect  of  an 
express  repeal  for  the  canons  of  construction  hitherto  adopted  :” 
Craies’  Statute  Law,  3rd  ed.,  p.  293. 

It  is  to  be  noted  that,  by  para.  3 of  the  agreement,  schedule  “A” 
of  the  Hydro-Electric  Railway  Act  of  1914,  “debentures  issued  by 
the  corporations  in  compliance  with  clause  (25)  hereof”  (the  : 
clause  providing  for  the  issue  of  debentures  by  the  municipalities) 
“shall,  to  the  extent  of  the  par  value  of  any  bonds  outstanding  from 
time  to  time,  be  held  or  disposed  of  by  the  commission  in  trust  for 
the  holders  of  such  bonds  as  collateral  security  for  payment  there- 
of/’ This  trust  was  not  put  an  end  to  by  the  statute  of  1922,  and 
the  deposit  of  the  debentures  with  the  Bank  of  Montreal  as  collateral 
security  to  the  commission’s  bonds  is  a right  acquired  by  the  Bank 
of  Montreal  and  a liability  incurred  by  the  municipalities  under 
the  enactment  so  repealed.  It  was  a vested  right  acquired  by  vir- 
tue of  the  statute,  and  it  will  not  be  taken  away  again  by  the  repeal 
of  the  statute  under  which  it  was  acquired  unless  the  statute  spe- 
cifically so  declares. 

Pufendorf  in  his  Law  of  Natures  and  Nations,  book  1,  ch.  6, 
sec.  G,  says:— 
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“The  law  itself  may  be  disannulled  by  the*  author,  but  the  right 
acquired  by  virtue  of  that  law,  whilst  in  force,  must  still  remain: 
for,  together  with  a law,  to  take  away  all  its  precedent  effects, 
would  be  a high  piece  of  injustice/’ 

“If,”  said  Coleridge,  J.,  in  commenting  on  Jaques  v.  Withey 
(1788),  1 II.  Bl.  65,  in  Hitchcock  v.  Way  (1837),  6 A.  & E.  943, 
947  (a  contract  for  insuring  lottery  tickets),  “it  had  been  origin- 
ally a good  contract,  and  a statute  had  passed  to  make  it  void,  and 
then  that  statute  had  been  repealed,  the  contract  would  have  been 
set  up  again.” 

It  is  unthinkable  that  the  vested  rights  of  third  parties  not 
specifically  mentioned  in  the  enactment  are  to  be  nullified  by  an 
Act  in  the  general  terms  of  the  Act  of  1922.  Usually  there  is  a 
saving  clause  in  a repealing  statute  such  as  “except  as  to  acts  done 
under  it,”  and  this  provision  will  receive  a liberal  interpretation 
and  will  be  extended  to  any  act  which  a persona  bond  fide  believes 
Ire  was  entitled  to  do  under  and  by  virtue  of  the  repealed  statute 
even  though  it  eventually  appears  that  he  acted  wrongly:  Foster 
v.  Frit cliard  (1857),  26  L.J.  Ex.  215:  and  why  should  the  clause 
“of  no  further  force  and  effect”  not  be  construed  as  a saving  clause 
to  protect  in  an  extensive  sense  the  act  of  pledging  the  commission’s 
bonds  to  the  Bank  of  Montreal  ? The  clause  “and  of  no  further 
force  and  effect”  is  otherwise  a redundancy,  because,  once  the  by- 
laws and  agreements  were  declared  void,  nothing  further  was 
needed  in  order  to  express  the  intention  of  the  Legislature.  If 
then  effect  is  to  be  given  to  every  part  of  each  Act  according  to  its 
true  intent  and  meaning,  I can  see  no  reason  why  the  words  “and 
of  no  further  force  and  effect”  should  not  be  construed  as  intended 
ex  ahundanli  cant  eld  to  confirm  and  corroborate  the  effect  of  the 
enactment  as  to  acts  done  under  it  previous  to  its  repeal.  But,  in 
my  opinion,  it  is  not  necessary  to  strain  the  words  of  this  repeal- 
ing subsection.  As  I have  said  already,  there  was  a right  acquired 
and  a liability  incurred,  prior  to  its  repeal,  which  was  unaffected 
by  that  repeal,  notwithstanding  the  strong  language  used.  That 
being  the  case,  the  action  fails;  and,  the  right  of  the  commission  to 
sue  in  its  capacity  of  trustee  not  being  controverted,  the  commis- 
sion is  entitled  to  recover  from  the  Corporation  of  the  City  of  St. 
Catharines  the  proper  proportion  of  that  municipality’s  share  which 
under  the  agreement  it  agreed  to  bear:  and.  if  the  parties 
cannot  agree,  there  will  be  a reference  to  the  Master  at  St.  Cath- 
arines to  ascertain  the  amount;  and.  in  default  of  payment,  an 
order  authorising  the  defendant  to  sell,  at  such  rates  of  discount 
or  premium  and  on  such  terms  and  conditions  as  the  defendant 
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shall  deem  to  be  in  tire  best  interests  of  all  concerned,  so  much  of 
the  debentures  as  shall  be  necessary  to  satisfy  and  pay  the  said 
cost. 

It  is  not  necessary,  in  view  of  the  above,  to  go  into  the  other 
questions  raised  at  the  trial,  or  to  determine  whether  the  munici- 
pality as  surety  is  liable  for  the  whole  debt  to  the  bank.  As  I un- 
derstood counsel  for  the  commission,  it  is  satisfied  if  it  recovers  the 
share  which  the  municipality  of  St.  Catharines  owes  pro  rata  with 
the  other  municipalities  involved,  and  will  look  to  those  other 
municipalities  for  the  balance. 


[IN  CHAMBERS.] 


Duma  rt  Packing  Co.  Ltd.  v.  Dumart. 


Solicitors — Authority  to  Commence  Action  in  Name  of  Company  as 
Plaintiff — Status  of  Defendants  to  Question — De  Facto  Directors — 
Motion  to  Dismiss  Action — Practice. 

Where  a solicitor  issues  a writ  of  summons  without  authority  the  pro- 
ceedings may  be  stayed,  either  at  the  instance  of  the  person  whose 
name  has  been  improperly  used  or  at  the  instance  of  the  defendant, 
and  the  solicitor  may  be  ordered  to  pay  the  costs  occasioned  by  his 
unauthorised  proceeding. 

Scribner  v.  Parcells  (1890),  20  O.R.  554,  and  Fricker  v.  Van  Orutten, 
[1896]  2 Ch.  649,  -followed. 

Where  the  motion  is  made  by  the  defendant,  he  must  notify  the  plain- 
tiff as  well  as  the  solicitor  who  is  alleged  to  have  acted  without 
authority. 

In  company  cases,  where  there  is  internecine  warfare  between  factions, 
each  claiming  to  be  entitled  to  represent  the  company,  the  practice 
is  to  direct  that  the  proceedings  be  stayed  until  after  a meeting  of 
shareholders  has  been  held  and  the  will  of  the  majority  ascertained. 

The  defendants  in  this  action  were  at  one  time  directors  and  officers 
of  the  plaintiff  company;  they  resigned,  and  new  directors  were 
appointed  in’  their  stead.  The  action  was  then  brought  in  the  name 
of  the  company,  and  the  defendants,  by  a motion  to  dismiss  the 
action,  attacked  the  regularity  of  the  appointment  of  the  de  facto 
directors.  The  company  having  affirmed  its  desire  to  prosecute  the 
action:  — 

Held,  that  the  defendants,  who  were  mere  outsiders,  had  no  locus 
standi  to  raise  the  point  that  the  de  facto  directors  were  not  de  jur'e 
directors  and  so  the  company  could  not  act  at  all. 

An  appeal  by  three  of  the  defendants  from  an  order  of  the 
Master  refusing  an  application  by  the  appellants  for  an  order  dis- 
missing the  action  and  directing  the  solicitors  who  issued  the  writ 
of  summons  to  pay  the  costs  thereof  personally,  upon  the  ground 
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that  the  writ  was  issued  without  the  authority  of  the  plaintiff  com- 
pany. 

December  13.  The  motion  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

Waldon  Lawr  and  Hamilton  J . Stuart , for  the  appellants. 

JI.  S.  White , K.C.,  for  the  plaintiff  and  the  plaintiff’s  solicit- 
ors. 
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December  lb.  Middleton,  J.A.  i — The  defendants  in  this  ac- 
tion were  at  one  time  directors  and  officers  of  the  plaintiff  company, 
and,  owing  to  disagreement  with  their  colleagues,  resigned  from 
the  directorate,  the  present  de  facto  directors  being  appointed  in 
their  place.  On  action  being  taken  against  them,  these  defend- 
ants, instead  of  defending  themselves  against  the  claim  put  for- 
ward, seek  to  evade  the  trial  of  that  issue  by  attacking  the  regu- 
larity of  the  appointment  of  the  directors  who  succeeded  them  in 
the  management  of  the  affairs  of  the  company  and  this  is  the 
foundation  of  the  motion. 

There  is  no  doubt  at  all  that  where  a solicitor  issues  a writ 
without  authority  the  proceedings  may  be  stayed,  either  at  the  in- 
stance of  the  person  whose  name  has  been  improperly  used  or  at 
the  instance  of  the  defendant,  and  the  solicitor  may  be  ordered 
to  pay  the  costs  that  have  been  occasioned  /by  his  unauthorised 
proceeding:  Scribner  v.  Par.cells  (1890),  20  O.R.  554.  There 
used  to  be  grave  doubt  and  difficulty  as  to  the  exact  foundation 
for  such  applications,  hut  all  this  is  now  put  at  rest  by  the  deci- 
sion of  the  Court  of  Appeal  in  Fricker  v.  Van  Gruttcn,  [1896]  2 
Ch.  64*9,  and  a case  following  it,  Gerlinger  v.  Gibbs,  [1897]  1 !Ch. 
479. 

Where  the  motion  is  made  by  the  defendant,  he  must  notify 
not  only  the  solicitor  who  is  alleged  have  acted  without  author- 
ity. but  he  must  also  notify  the  plaintiff.  The  object  of  this  is, 
among  other  things,  to  enable  the  plaintiff  to  affirm  or  repudiate 
the  action  of  the  solicitors.  If  there  was  originally  no  authority, 
the  plaintiff,  on  being  notified,  might  elect  to  affirm  that  which 
had  been  done  without  authority  in  his  name,  and  this  ratification 
would  then  relate  back,  and,  generally  speaking,  would  be  equiv- 
alent to  antecedent  authority. 

Motions  of  this  kind  are  somewhat  frequent  in  company  cases 
in  which  there  is  some  internecine  warfare  between  factions  in 
the  company,  each  claiming  to  be  entitled  to  represent  the  com- 
pany. In  these  cases  the  practice  of  the  Court  is  to  direct  that 
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the  proceedings  be  stayed  until  a meeting  of  the  shareholders  of 
the  company  can  he  called  so  as  to  enable  the  will  of  the  share- 
holders, or  of  the  majority,  to  be  ascertained.  These  cases  are 
collected  in  Buckley’s  Companies  Acts,  9th  ed.,  p.  614.  and  in  the 
1928  edition  of  the  Yearly  Practice,  p.  46. 

Here  there  is  no  suggestion  of  internal  strife  in  the  manage- 
ment of  the  company,  but  those  who  are  mere  outsiders,  and  have 
no  locus  standi  to  do  so,  seek  to  meddle  in  the  domestic  affairs  of 
the  company  and  to  prevent  the  company  functioning  at  all,  by 
the  suggestion  that  the  de  facto  board  is  not  a de  jure  board,  and 
therefore  the  company  cannot  act  at  all. 

Notice  of  the  motion  having  been  served  upon  the  company, 
the  company  affirms  its  desire  to  prosecute  the  action,  and  con- 
firms the  authority  of  the  solicitors  who  issued  the  writ  on  its 
behalf.  This  is  said  to  be  unavailing  because  this  action  eman- 
ates from  the  de  facto  board. 

No  case  has  been  cited  and  I can  find  none  which  indicates 
that  any  defendant  in  an  action  by  a company  has  any  locus  standi, 
to  enter  this  field  at  all,  and  upon  this  simple  ground  the  appeal 
fails  and  should  be  dismissed  with  costs.  To  illustrate — if  the 
Bank  of  Montreal  should  sue  a customer  for  an  overdraft  in  his 
banking  account,  would  it  be  thinkable  that  the  defendant  should 
have  the  action  dismissed  upon  an  allegation  or  even  proof  that 
there  was  some  irregularity  at  the  last  annual  meeting  and  that 
the  board  of  directors  of  the  bank  was  improperly  appointed,  and 
therefore  it  could  not  instruct  solicitors  or  sue? 


[RANEY,  J1 
Cassidy  v.  Stuart. 

Solicitor — Champertous  Agreement  with  Client  as  to  Costs — Law  of 
British  Columbia — Renunciation  of  Agreement  as  to  Contingent 
Fees — Whether  Solicitor  Entitled  to  Costs  upon  Quantum  Meruit 
Basis — Authority  of  Decisions — Law  of  Ontario — Judicature  Act . 
sec.  32 — New  Agreement  as  to  Costs  Covering  Past  and  Future 
Services — Finding  on  Evidence — Solicitor’s  Lien  on  Fund  Recov- 
ered in  Litigation — Priorities — Parties. 

The  defendant,  the  owner  of  land  in  British  Columbia,  had  interested 
A.,  who  lived  in  England,  in  the  promotion  of  the  development  of 
the  property.  A company  had  been  incorporated  in  England  for  this 
purpose,  and  some  of  the  shares  had  been  sold;  but,  before  it  was 
fully  launched,  A.  died,  having  at  the  time  of  his  death  a claim 
against  the  company  for  money  advanced.  Shortly  after  A.’s  death, 
the  Government,  of  Canada  gave  notice  of  expropriation  of  the 
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property.  The  plaintiff,  a British  Columbia  solicitor,  being  then 
in  England,  entered!  in’to  negotiations  there  with  the  persons  inter- 
ested in  the  property  with  a view  to  realising  as  large  a sum  as 
possible  for  the  expropriated  land.  In  February,  1923,  an  agreement 
was  entered  into,  in  England,  to  which  the  company,  the  defendant, 
an’d  the  trustees  of  the  estate  of  A.  were  parties,  to  the  effect  that, 
in  consideration  of  the  advance  by  the  trustees  of  £600  for  legal 
expenses  of  the  expropriation  proceedings,  they  were  to  have  a 
first  charge  ifor  that  amount  upon  the  moneys  which  should  be 
recovered  as  compensation  for  the  land  taken.  The  agreement 
then  provided  for  the  application  of  the  remainder  of  the  moneys 
which  should  be  recovered,  and  provided  that  the  plaintiff  should 
be  retained  as  solicitor  and  counsel  in  Canada  to  present  in  the 
Exchequer  Court  of  Canada  the  claim  of  the  persons  interested 
in  the  recovery  of  compensation-money,  at  a minimum  fee  of  £600 
and  an  additional  fee  of  5 per  cent,  of  the  excess  of  the  amount  which 
should  be  awarded  above  $20,000  and  of  10  per  cent,  of  such  excess 
above  $50,000.  There  was  a further  provision  that  in  the  event 
of  an  appeal  from  the  judgment  of  the  Exchequer  Court  the  plaintiff 
should  be  bound  to  conduct  the  proceedings  in  appeal  without 
remuneration  beyond  the  £600.  The  plaintiff  was  not  formally  a 
party  to  the  agreement,  but  was  advisdd  of  it  and  acted  under  it. 

In  making  the  agreement  for  contingent  fees  depending  on'  the  amount 
recovered,  the  parties  were  relying  on  the  plaintiff’s  representation 
that  in  British  Columbia  the  common  law  as  to  champerty  had  been 
abolished  in  1901  by  a statute  of  the  Legislature  of  that  Province, 
1 Edw.  VII.  ch.  4,  adding  a new  section  (99)  to  the  Legal  Pro- 
fessions Act,  R.S'.B.C.  1897,  ch.  24,  whereby  any  solicitor  or  barrister 
in  the  Province  was  authorised  to  make  a contract  as  to  his  remun- 
eration with  any  person  and  to  receive  a portion  of  the  proceeds  of 
the  subject-matter  of  an’  action.  But  in  1924  the  British  Columbia 
Courts  declared  the  new  section  to  be  ultra  vires  of  the  Legislature: 
Taylor  v.  Mackintosh  (1924),  33  B.C.R.  383,  34  B.C  R.  56.  This  was 
before  the  trial  in  the  Exchequer  Court.  By  the  judgment  of  that 
Court  (January,  1925),  the  defendant  was  awarded  $24,200.  After 
that  judgment,  the  plaintiff  insisted  that  there  should  be  a new 
arrangement  as  to  costs  before  he  would  do  anything  in  a proposed 
appeal  to  the  Supreme  Court  of  Canada.  An  arrangement  was  then 
made  under  which  the  plaintiff  received1  a sum  of  money,  and 
carried  on  the  appeal.  Judgment  upon  the  appeal  was  given  in 
February,  1926,  remitting  the  case  to  the  Exchequer  Court  for  re- 
consideration of  the  damages.  At  this  stage  the  connection  of  the 
plaintiff  with  the  case  came  to  an  end. 

By  this  action  the  plaintiff  sought  to  recover  the  amount  of  his  bill 
of  costs  for  services  rendered  in’  the  litigation,  not  relying  on  the 
champertous  agreement  of  February,  1923,  but  basing  his  claim 
upon  a quantum  meruit,  and  he  also  asked  for  a declaration  of  his 
right  to  a lien  upon  the  moneys  awarded  by  the  Exchequer  Court:  — 

Held,  that  (the  champertous  agreement  being  out  of  the  way)  he  was 
remitted  to  his  ordinary  rights  under  his  retainer,  and  was  en- 
titled to  remuneration  upon  a quantum  mer'uit  basis. 

O'Connor  v.  Gem, mill  (1899),  26  A.R.  27,  followed,  notwithstanding  that 
the  English  case  Grell  v.  Levy  (1864),  16  C.B.N.S.  73,  upon  which 
O'Connor  v.  Gemmill  was  founded,  had  been  overruled  by  Wild  v. 
Simpson,  [1919]  2 K.B.  544. 

The  judgment  of  the  Court  of  Appeal  in  O'Connor  v.  Gemmill,  until 
overruled  by  an'  Ontario  appellate  court,  is  the  law  of  the  Province: 
Ontario  Judicature  Act,  sec.  32. 
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Held,  also,  upon  the  evidence,  that  there  was  a new  arrangement 
as  to  costs  between  the  plaintiff  and’  the  defendant  in  January,  1926, 
whereby  he  was  to  be  entitled  to  fees  in  the  ordinary  way,  and 
that  arrangement  covered  all  the  services  which  had  theretofore 
been  or  might  thereafter  be  rendered  by  the  plaintiff. 

But  held,  that  the  plaintiff  was  not  entitled  to  the  lien  claimed:  the 
agreement  of  February,  1923,  remained  in  force  except  as  to  the 
contingent  fees,  and  it  provided  for  the  distribution  of  the  moneys 
which  should  be  recovered  as  compensation,  in  such  a manner  as 
to  give  the  trustees’  claim  priority  for  a sum  greater  than  that 
awarded  by  the  Exchequer  Court;  and,  neither  the  trustees  nor 
their  assignee  being  before  the  Court  in  this  action,  no  declaration 
could  be  made  in  their  absence  against  their  interests. 

Action  by  a British  Columbia  solicitor  to  recover  from  the 
defendant  the  amount  of  a bill  of  costs  rendered. 

The  action  was  tried  before  Raney,  J.,  without  a jury,  at 
Ottawa. 

F.  II.  Chrysler,  K.C.,  and  F.  W.  Savignao,  for  the  plaintiff. 

G.  F.  Henderson,  K.C.,  for  the  defendant. 

December  19.  Raney,  J. : — The  plaintiff  is  a British  Colum- 
bia solicitor.  In  1922,  he  was  resident  in  London,  England,  where 
he' came  in  contact  with  the  defendant,  also  a former  resident  of 
British  Columbia,  and  the  owner  of  certain  lands  in  the  Kootenay 
district,  said  to  be  valuable  because  of  a natural  hot  water  mineral 
spring  located  thereon. 

The  defendant  had  interested  one  Louis  Alexander,  of  Lon- 
don, in  the  promotion  of  the  development  of  the  Kootenay  prop- 
erty, and  a company  had  been  incorporated  in  England  for  this 
purpose  in  1920,  under  the  name  of  the  Kootenay  Radium  Natur- 
al Springs  Limited,  and  some  of  the  stock  in  the  company  had 
been  sold;  but,  before  it  had  been  fully  launched,  Alexander  died, 
having  a claim  at  that  time  against  the  company  for  advances  of 
£5,628. 

Shortly  after  Alexander’s  death,  the  Government  of  Canada 
gave  notice  of  expropriation  of  the  property,  and  negotiations 
followed  between  the  plaintiff  herein  and  the  parties  beneficially 
interested  in  the  property  looking  towards  the  realisation  of  “as 
large  a sum  as  possible  by  way  of  compensation”  for  the  expro- 
priated lands. 

The  negotiations  eventuated  in  an  agreement,  which  is  dated 
the  27th  February,  1923.  The  parties  to  it  are  the  Kootenay 
Radium  Natural  Springs  Limited,  of  the  first  part,  the  defend- 
ant in  this  action,  of  the  second  part  and  the  trustees  of  the  estate 
of  Louis  Alexander,  of  the  third  part.  The  plaintiff  was  not 
formally  a party  to  the  agreement. 
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After  reciting  the  facts  leading  up  to  the  agreement,  the  docu- 
ment provides  that,  in  consideration  of  the  advance  by  the  trus- 
tees of  £600  for  legal  expenses  of  the  expropriation  proceedings, 
they  are  to  have  the  first  charge  for  that  amount  upon  the  moneys 
to  be  recovered  from  the  Dominion  of  Canada  by  way  of  compen- 
sation for  the  lands  taken,  and  that  the  moneys  so  recovered  shall, 
after  repayment  of  the  £600,  be  applied  in  the  following  man- 
ner : — 

1.  In  repayment  to  the  trustees  of  Alexander’s  previous  ad- 
vances of  £5.628. 

2.  In  payment  of  the  legal  charges  and  expenses  of  the  expro- 
priation proceedings. 

3.  In  payment  of  the  sum  of  £9. 080  to  Stuart,  the  vendor. 

4.  In  payment  of  the  balance  to  the  company. 

Then  follow  the  provisions  which  were  the  occasion  of  the 
present  litigation : — 

“2.  Robert  'C'assidy,  solicitor  of  the  Supreme  Court  of  the 
Province  of  British  Columbia  and  one  of  his  Majesty’s  counsel 
(hereinafter  called  ‘Mr.  Cassidy’),  shall  be  retained  as  solicitor 
and  counsel  in  Canada  to  present  the  claim  by  the  vendor,  the 
company,  and  all  parties  interested  in  the  recovery  of  the  said 
compensation-moneys  in  the  Exchequer  Court  of  Canada,  at  a 
minimum  fee  of  £600  and  an  additional  fee  of  5 per  cent,  of  the 
excess  of  the  total  amount  of  the  compensation  awarded  above 
$20,000  and  of  10  per  cent,  of  such  excess  above  $50,000. 

“3.  In  the  event  of  an  appeal  against  the  judgment  of  the 
Exchequer  'Court  being  taken  to  the  Supreme  Court  of  'Canada, 
then  Mr.  Cassidy  shall  be  bound  to  conduct  the  proceedings  before 
the  Supreme  Court  without  any  additional  moneys  (beyond  the 
said  sum  of  £600)  being  provided,  and  the  same  stipulation  shall 
apply  to  any  proceedings  before  the  Judicial  Committee  of  the 
Privy  Council.” 

The  plaintiff  (Cassidy)  had  left  London  before  the  execution 
of  the  agreement,  and  on  the  10th  March , 1923,  the  law  firm  of 
Gisborne  Woodhouse  & Company,  who  were  the  London  solicitors 
for  the  Alexander  trustees,  wrote  to  the  plaintiff  at  San  Francisco 
apprising  him  of  his  retainer  “as  solicitor  and  counsel  to  conduct 
the  proceedings  before  the  Exchequer  Court,”  summarising  the 
terms  of  the  agreement,  enclosing  a copy  of  the  document,  and 
adding : — 

“It  is  right  for  us  to  mention  that  in  the  event  of  an  appeal 
being  necessary  you  will  not  he  entitled  to  any  further  remunera- 
tion. and  your  minimum  fee  will  remain  at  the  £600,  as  stated 
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above.  It  was  necessary  to  provide  for  the  unlikely  event  of  an 
appeal,  and  as  a result  of  your  discussions  with  our  Mr.  Gisborne 
when  you  informed  him  that  you  would  be  quite  willing  to  con- 
duct the  appeal  without  any  additional  remuneration  to  the  min- 
imum fixed,  and  as  you  left  the  making  of  the  arrangements  to 
him  on  your  behalf,  he  felt  quite  justified  in  having  a provision 
of  this  kind  inserted  in  the  agreement  to  which  the  parties  have 
subscribed.” 

The  expropriation  proceedings  came  to  trial  in  British  Colum- 
bia in  September,  1924,  and  judgment  was  delivered  by  the  Presi- 
dent of  the  Court  on  the  13th  January  following.  The  only  party 
to  the  London  agreement  above  recited  who  was  a party  to  the 
Exchequer  'Court  proceedings  was  the  present  defendant,  Stuart. 
He  sought  to  establish,  by  evidence  in  the  proceedings,  that  the 
value  of  the  property  was  from  $200,000  to  $300,000,  but  the 
Court  found  that  the  actual  value  was  $22,000,  to  which  the  Court 
added  10  per  cent.,  namely,  $2,200,  for  the  forcible  taking. 

In  making  the  agreement  with  the  plaintiff  (Cassidy)  for  con- 
tingent fees  depending  on  the  amount  recovered  in  the  expropria- 
tion proceedings,  the  parties  to  the  agreement  were  relying  on  the 
plaintiff’s  representation  that  the  Legislature  of  British  Columbia 
had  abolished  the  common  law  as  to  champerty  and  had  substi- 
tuted for  it  the  provisions  of  the  Legal  Professions  Act  of  British 
Columbia,  R.S.B.C.  1897,  ch.  24,  sec.  99,  as  enacted  in  1901  by 
1 Edw.  VII.  eh.  4.  Section  99  provides  that,  notwithstanding 
any  law  or  usage  to  the  contrary,  any  solicitor  or  barrister  in  the 
Province  may  contract  with  any  person  as  to  the  remuneration  to 
be  paid  to  him  for  services  in  lieu  of  or  in  addition  to  regular 
costs,  and  that  such  contract  may  provide  that  such  solicitor  or 
barrister  may  receive  a portion  of  the  proceeds  of  the  subject-mat- 
ter of  an  action,  and  that  such  remuneration  may  be  by  way  of 
a commission  or  percentage  on  the  amount  recovered. 

After  the  making  of  the  agreement  between  the  parties  above 
referred  to  and  in  part  recited,  the  question  of  the  authority  of  the 
Legislature  of  British  Columbia  to  enact  the  statute  in  question 
came  up  for  the  decision  of  the  British  Columbia  courts  in  Taylor 
v.  Mackintosh  (1924),  33  B.C.R.  383.  The  judgment  declared  the 
statute  in  question  to  be  ultra  vires  of  the  Legislature  of  British 
Columbia,  on  the  ground  that  the  law  of  champerty  was  criminal 
law  and  so  within  the  exclusive  jurisdiction  of  the  Parliament  of 
Canada.  This  decision  was  affirmed  by  the  Court  of  Appeal  of 
British  Columbia  in  June  following  (1924)  34  B.C.R.  5(1.  and  on 
the  28th  of  that  month  the  plaintiff  in  this  action  notified  the 
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trustees  of  the  Alexander  estate  of  the  effect  of  the  decision.  It 
will  be  noted  that  the  decision  of  the  Court  of  Appeal  of  British 
Columbia  was  prior  to  the  trial  in  the  expropriation  proceedings. 

After  the  judgment  in  the  Exchequer  Court,  the  plaintiff 
(Cassidy),  in  view,  as  he  put  it,  of  the  judgments  of  the  British 
Columbia  courts,  insisted  that  there  should  be  a new  arrangement 
as  to  costs  before  he  would  do  anything  in  the  appeal  from  the 
Exchequer  Court  to  the  Supreme  Court  of  Canada.  There  was 
triction  between  him  and  the  defendant  (Stuart),  but  it  was 
finally  arranged  that,  upon  being  put  in  funds  to  the  extent  of 
$500,  he  would  prepare  the  factum  and  proceed  to  Ottawa  and 
argue  the  appeal.  This  was  done,  the  appeal  was  argued,  and 
judgment  was  pronounced  on  the  5th  February,  1926.  The  judg- 
ment remitted  the  case  back  to  the  Exchequer  Court  for  recon- 
sideration of  the  damages  in  respect  of  a portion  of  the  property. 
At  this  stage  the  connection  of  the  plaintiff  with  the  case  came 
to  an  end.  There  was  an  abortive  attempt  by  the  defendant 
(Stuart)  to  appeal  to  the  Judicial  Committee  of  the  Privy  Council, 
and,  after  the  failure  of  that  attempt,  a further  assessment  of 
damages  in  the  Exchequer  Court,  which  resulted  in  an  increased 
allowance  to  Stuart  of  $15,000,  but  the  plaintiff  had  no  part  in 
these  proceedings. 

The  plaintiff  now  brings  his  action  for  payment  of  his  bill  of 
costs  of  upwards  of  $9,000,  subject  to  certain  credits,  not  relying 
on  the  champertous  agreement  of  February,  1923,  but  upon  a quan- 
tum meruit  for  services  rendered,  and  he  also  asks  for  a declaration 
that  he  has  “a  common  law  lien”  upon  all  the  moneys  awarded  by 
the  Exchequer  Court  judgments  in  the  expropriation  proceedings. 

The  plaintiff  admits  that  the  agreement  for  percentage  fees, 
contingent  upon  the  amount  recovered  in  the  expropriation  pro- 
ceedings, was  champertous  and  illegal,  but  he  says  that,  that  being 
so,  he  is  remitted  to  the  ordinary  relationship  of  solicitor  and 
client  and  entitled  to  recover  for  his  services  in  the  usual  way. 
And  in  any  event  he  says  that  after  the  first  judgment  in  the 
Exchequer  Court  there  was  a new  agreement  between  himself  and 
the  defendant  by  the  terms  of  which  he  is  entitled  to  have  his  costs, 
not  only  of  the  Supreme  Court  appeal,  but  from  the  beginning  of 
his  employment. 

In  support  of  his  first  contention,  the  plaintiff  relies  upon 
Grell  v.  Levy  (1864),  16  C B.N.S.  73,  where  Erie,  C.J.,  after  find 
ing  the  agreement  in  that  case  to  have  been  illegal,  says: — 

“The  agreement  being  out  of  the  way,  the  defendant  is  re- 
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mittecl  to  his  ordinary  rights  upon  his  retainer  as  attorney  for  the 
plaintiffs/’ 

And  this  was  the  view  of  the  Ontario  Court  of  Appeal  in 
O’Connor  v.  Gemmill  (1899),  26  A.R.  27.  In  that  case,  after  cit- 
ing Grell  v.  Levy  (but  on  another  point),  Mr.  Justice  Osier  takes 
the  view  of  Erie,  C.J.,  as  expressed  in  the  sentence  above  quoted, 
saying  (p.  29)  : — 

“The  agreement  being  illegal  and  not  binding  on  the  plain- 
tiff, it  remains  that  the  defendants  are  entitled  to  be  paid  for  their 
services  in  carrying  the  action  in  the  Exchequer  Court  to  a suc- 
cessful conclusion,  and  there  being  no  tariff  of  costs  as  between 
solicitor  and  client  in  that  Court,  the  value  of  such  services  is 
necessarily  to  be  ascertained  as  upon  a quantum  meruit — what 
under  all  the  circumstances  they  may  appear  to- have  been  reason- 
ably worth.” 

Moss,  J. A.,  adopts  the  same  view,  stating  it  in  the  following 
sentence  (p.  38)  : — 

“Then  the  state  of  the  case  being  that  the  agreement  and  the 
release  set  up  by  the  defendants  were  out  of  the  question,  I con- 
fess I am  unable  to  see  how  the  taxing  officer  could  have  come  to 
any  other  conclusion  than  he  did  with  regard  to  the  plaintiff’s 
right  to  delivery  and  taxation  of  a bill  of  costs,  charges  and  dis- 
bursements.” 

Maclennan,  J.A.,  uses  similar  language. 

But  Grell  v.  Levy  was  overruled  by  the  Court  of  Appeal  in  Eng- 
land in  Wild  v.  Simpson , [1919]  2 K.B.  544,  where,  referring  to 
the  language  of  Erie,  C.  J.,  in  that  case,  Atkin,  L.J.,  says : — 

‘‘The  only  retainer  suggested  in  the  report  is  the  agreement 
which  confines  the  solicitor’s  remuneration  expressly  to  a share 
of  the  amount  recovered.  The  view  of  the  learned  Chief  Justice 
seems  to  me,  with  all  respect,  contrary  to  principle,  and  if  the 
case  is  an  authority  for  the  proposition  that  a person  employed  on 
an  express  contract  to  do  work  for  a remuneration  that  is  illegal 
can,  where  the  special  contract  fails  for  illegality,  recover  upon  a 
quantum  meruit,  I think  it  is  wrong  and  should  be  overruled. 
The  result  would  be  to  make  the  law  of  champerty  as  between 
solicitor  and  client  of  very  little  effect.  A solicitor  would  only  have 
to  bargain  to  receive  the  champertous  sum  in  addition  to  his  ordin- 
ary costs.  He  would  never  be  in  a worse  position  financially  for 
the  illegality.  He  could  always  recover  as  much  as  an  innocent 
solicitor,  and  would  take  his  chance  of  also  recovering  the  fruits 
of  the  wrongdoing. 
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“In  my  opinion,  as  the  common  law  retainer  is  admittedly  a 
retainer  for  the  complete  action,  the  solicitor  in  this  case  cannot 
recover  any  remuneration.  Up  to  the  date  of  the  illegal  agree- 
ment his  services  are  not  complete,  and  if  he  is  prevented  by  his 
own  act  in  making  an  illegal  agreement  from  completing  the 
services  lawfully,  I see  no  ground  upon  which  he  can  sue  on  a 
quantum  meruit.  If  a cab  is  engaged  to  drive  to  a particular  des- 
tination, and  halfway  the  driver  is  informed  by  his  fare  that  he  is 
proceeding  thither  to  execute  a burglar}^  and  the  driver  proceeds, 
can  he  recover  the  fare  or  half  of  it?  I think  not.  The  contro- 
versy in  this  case  appears  to  me  to  be  determined  by  the  answer  to 
the  question  whether  champerty  is  a form  of  maintenance  or  not. 
It  appears  to  me  that  there  is  a range  of  authority  from  Sir  Ed- 
ward Coke  to  Lord  Finlay  which  answers  this  in  the  affirmative.*' 

The  argument  of  Lord  Justice  Atkin  appears  to  me  to  be  con- 
clusive, and  Wild  v.  Simpson  undoubtedly  destroys  the  authority 
of  Grell  v.  Levy.  But  it  does  not  destroy  the  authority  in  this 
Province  of  O'Connor  v.  Gemmill.  It  is  true  that  an  examination 
of  the  reports  of  that  case  (29  O.R.  47  and  26  A.R.  26)  suggests 
that  counsel  and  members  of  the  'Court  all  took  it  for  granted  with- 
out argument  that,  “the  agreement  being  out  of  the  way,  the  de- 
fendant is  remitted  to  his  ordinary  rights  upon  his  retainer;**  but, 
if  it  were  abundantly  clear  that  the  point  had  not  been  argued  in 
the  Ontario  Court  of  Appeal,  the  judgment  would  still  be  the  law 
of  this  Province  until  reversed  by  an  Ontario  appellate  court: 
Ontario  Judicature  Act,  sec.  32;  Robins  v.  National  Trust  Co.. 
[1927] A. C.  515;  City  of  Toronto  v.  Toronto  Railway  Co.  (1904), 
4 O.W.R.  330.  I am  unwillingly  bound  by  O'Connor  v.  Gemmill. 

Then  as  to  the  other  question,  whether  or  not  there  was 
a new  agreement  as  to  costs  as  alleged  by  the  plaintiff  after  the 
judgment  of  the  Exchequer  Court,  and,  if  there  was  a new  agree- 
ment, whether  it  merely  covered  the  costs  and  disbursements  in 
the  Supreme  Court,  which  had  not  then  been  incurred,  but  also 
covered  the  plaintiff ^s  claim  for  services  and  disbursements  from 
the  beginning.  This  is  a pure  question  of  fact,  because  the  illegality 
of  the  old  agreement  would  not  prevent  the  parties  from  making  a 
valid  new  agreement. 

It  is  not  suggested  that  there  was  any  new  arrangement  as  to 
costs  between  the  plaintiff  on  the  one  hand  and  the  trustees  of  the 
Alexander  estate  or  the  Kootenay  company  on  the  other;  but,  as 
between  the  plaintiff  and  the  defendant,  the  correspondence  estab- 
lishes that  there  was  an  agreement  in  the  summer  of  1925  that 
neither  party  would  rely  further,  so  far  as  the  Supreme  Court 
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appeal  was  concerned,  on  the  contingent  fees  provided  for  in  the 
original  retainer  to  the  plaintiff.  It  is  also  clear  that  the  plaintiff 
acted  in  the  Supreme  ‘Court  proceedings  at  the  request  of  the  de- 
fendant, and  in  my  view  the  defendant  is  undoubtedly  liable  to 
the  plaintiff  in  this  action  for  his  services  and  disbursements  in 
that  appeal. 

Then  was  there  also  an  agreement  between  the  plaintiff  and 
the  defendant  covering  the  plaintiffs  past  services?  The  plaintiff 
affirms  that  at  an  interview  between  himself  and  the  defendant  in 
Victoria  on  the  12th  January,  1926,  there  was  such  an  agreement. 
The  defendant  as  stoutly  denies  any  such  new  arrangement.  If  the 
matter  rested  there,  the  onus  being  upon  the  plaintiff,  I would 
feel  no  hesitation  in  finding  against  the  plaintiff;  but  the  point 
does  not  rest  entirely  on  the  recollection  of  the  plaintiff  and  the 
defendant  as  to  the  terms  of  the  agreement  of  the  12th  January. 
On  that  date  the  plaintiff  wrote  out  for  the  defendant  a telegram 
to  one  John  E.  Day,  of  Los  Angeles,  California,  who  had  become 
the  assignee  of  the  Alexander  estate  interests  under  the  agree- 
ment of  February,  1923.  'The  evidence  is  that  the  telegram,  in- 
cluding the  signature  of  the  defendant  (Stuart),  was  written  by 
the  plaintiff  in  the  plaintiff’s  office  at  Vancouver,  where  the  inter- 
view took  place,  but  the  telegram  was  written  in  the  defendant’s 
presence  and  was  taken  by  him  to  the  telegraph  office  and  sent  to 
Day  as  the  telegram  of  the  defendant.  The  telegram  read  as 
follows : — 

“Vancouver,  B.C.,  January  12,  1926.  John  E.  Day,  Roselyn 
Hotel,  Los  Angeles,  Cal.  Have  seen  Cassidy.  He  requires  five 
hundred  for  expenses  go  Ottawa  to  argue  case.  He  stands  by  re- 
tainer of  Gisborne  agreement  of  February  twenty-seventh,  1923, 
but  subject  to  ordinary  solicitor  and  counsel  fees  instead  of  con- 
tingent fees  provided  therein.” 

I must,  I think,  take  it  that  the  defendant  knew  that  this  tele- 
gram was  a statement  by  the  plaintiff  that  he  understood  that, 
in  consideration  of  his  undertaking  to  prepare  the  factum  for  the 
Supreme  Court  of  Canada  and  argue  the  appeal,  the  defendant 
would  supply  him  with  $500,  which  Day  was  to  advance,  and  that 
the  agreement  of  February,  1923,  would,  as  between  the  plaintiff 
and  the  defendant,  be  treated  as  revised  so  as  to  eliminate  the 
objectionable  contingent  fees  and  leave  the  plaintiff  entitled  to  re- 
cover for  ordinary  solicitor  and  client  costs. 

My  conclusion,  therefore,  on  this  question  of  fact,  is  that  there 
was  a new  arrangement  as  to  costs  between  the  plaintiff  and  the 
defendant  in  January,  1926,  and  that  it  covered  all  the  services 
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which  had  theretofore  been  or  might  thereafter  be  rendered  by  the 
plaintiff. 

It  remains  to  deal  with  the  plaintiff  s claim  for  a lien  upon  the 
moneys  awarded  as  compensation  by  the  judgment  of  the  Ex- 
chequer Court  of  Canada.  It  will  be  observed  that  the  only  agree- 
ment between  the  plaintiff,  on  the  one  hand,  and  the  trustees  of 
the  Alexander  estate  and  the  Kootenay  Radium  Natural  Springs 
Company,  on  the  other,  is  that  set  out  in  the  document  of  February, 
1923.  Not  only  so,  but  according  to  the  telegram  of  the  12th 
January,  1926,  to  John  E.  Day,  written  by  the  plaintiff  with  the 
concurrence  of  the  defendant,  that  agreement  was  to  remain  in 
force  in  all  respects  except  as  to  the  contingent  fees.  That  being 
so,  it  is  clear  from  the  document  of  February,  1923,  that  the  pay- 
ment of  legal  charges  and  expenses  of  the  proceedings  in  the  Ex- 
chequer 'Court  and  the  Supreme  'Court  of  Canada  was  to  be  made 
subordinate  not  only  to  the  reimbursement  of  the  Alexander  trus- 
tees for  their  advance  of  the  £600,  but  also  to  the  repayment  to 
them  of  the  advances  made  by  Alexander  in  his  lifetime,  amount- 
ing to  £5,628.  If  that  is  so,  then  of  course  there  can  be  no  lien,  be- 
cause the  amount  of  the  Alexander  estate’s  claim,  of  which  Day  is 
now  the  assignee,  is  much  in  excess  of  the  moneys  remaining  un- 
paid in  the  hands  of  the  Dominion  Government,  the  amount  of 
which,  after  providing  for  a mortgage  against  the  property,  is  ad- 
mitted to  be  $17,200.  Moreover,  neither  the  trustees  of  the  Alex- 
ander estate,  nor  Day,  is  a party  to  these  proceedings,  and  obvious- 
ly no  declaration  could  be  made  by  this  Court,  in  their  absence, 
against  their  interests. 

There  will  be  a reference  to  the  Local  Master  at  Ottawa  to 
ascertain  and  report  to  what  amount  the  plaintiff  is  entitled  as 
against  the  defendant  for  services  and  disbursements  and  what 
amount  he  has  received  on  account, 

I am  not  sure  whether  the  issue  on  which  the  plamtiff  succeed? 
is  more  important  than  that  on  which  he  fails,  but.  if  I allow  him 
his  disbursements  of  the  action  and  half  the  costs,  T think  I shall 
be  doing  substantial  justice. 

The  costs  of  the  reference  will  be  reserved. 
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Servais  v.  Shear. 


Mortgage — Action  by  Mortgagee  upon  Mortgagors'  Covenant  jar  Pay- 
ment— Limitations  Act,  secs.  ^9  (1)  (7c),  5J/ — Payments  Made  by 
Assignee  of  Equity  oj  Redemption — Person  from  whom  Mortgagee 
Bound  to  Accept  Payment — Sale  for  Taxes — Acquisition  of  Tax- 
title  by  Mortgagee — Subsequent  Conveyance  to  Stranger — Inability 
to  Reconvey  to  Mortgagors — Voluntary  Act  of  Mortgagee — Right  to 
Redeem. 

In  1910  the  plaintiff  sold  land  to  B.  and  another,  taking  back  a mort- 
gage. After  making  some  payments  on  account  of  principal,  the 
mortgagors  sold  their  equity  of  redemption  to  H.  in  1912.  B.  died 
in  December,  1912.  In  1916  the  plaintiff  sued  H.,  but  dropped  the 
action  after  an  agreement  had  been  made  whereby,  after  recitab 
that  H.  had  bought  from  the  mortgagors  and  had  assumed'  payment 
of  the  mortgage-debt  and  agreed  with  the  plaintiff  to  pay  it  off 
and  obtained  from  the  plaintiff  an  extension  of  time,  H.  agreed  t 
pay  in  stated  instalments,  the  plaintiff  reserving  his  rights  against 
the  mortgagors  and  their  representatives.  Neither  B.  nor  S',  was  a 
party  to  this  agreement.  During  1916  H.  paid  in  all  $1,000,  but 
nothing  afterwards.  In'  November,  1919,  the  land  was  sold  for 
taxes.  The  purchaser  assigned  his  rights  to  the  plaintiff,  and  in 
January,  1921,  the  plaintiff  obtained  a deed  from  the  municipality. 
In  November,  1921,  the  plaintiff  agreed  to  sell  the  land  to  C.  for 
$1,800,  of  which  $200  was  paid.  C.  assigned  his  rights  under  the 
agreement  to  S.;  and  the  plaintiff  in’  August,  1923,  conveyed  the 
land  to  S-.  for  the  expressed  consideration  of  $1,277.75.  The  plaintiff 
said  that  S.  had  paid  $800  but  no  more.  The  plaintiff  knew  of  B.'s 
death  and  of  the  appointment  of  an  administrator,  but  until  the 
commencement  of  this  action’  in  October,  1924,  no  claim  was  made 
upon  the  administrator  or  the  surviving  mortgagor.  In  this  action 
the  plaintiff  sued  them  upon  the  mortgagors’  covenant  for  pay* 
men't:  — 

Held,  that,  although  the  last  payment  made  by  the  mortgagors  was 
in  1912  and  the  action  was  not  begun  until  1924,  the  payments  made 
by  H.  in  1916  prevented  the  Limitations  Act  running  in  favour  of  the 
mortgagors;  for,  although  there  was  no  proof  that,  as  between  H. 
and  the  mortgagors,  H.  was  under  obligation  to  pay  the  mortgage- 
debt,  H.  was  a person  from  whom  the  plaintiff  was  bound  to  accept 
payment. 

But  by  selling  and  conveying  the  land  the  plaintiff  had  deprived  him- 
self of  the  power  to  reconvey  to  the  defendants;  and,  his  inability 
to  reconvey  being  due  entirely  to  his  own  act,  the  general  rule 
that  he  must  be  in  a position  to  reconvey  the  land  upon  payment 
of  what  is  due  was  applicable. 

If,  after  a purchase  at  a tax-sale,  the  mortgagee  sues  upon  the 
covenant,  the  mortgagor  has  a right  to  redeem. 

Review  of  the  authorities. 

Miller  v.  McCuaig  (1890),  6 Man.  L.R.  539,  approved  and  followed. 

Ax  action  'by  a mortgagee  upon  the  mortgagors’  covenant  for 
payment. 
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The  action  was  tried  by  Rose;,  J.,  without  a jury,  at  Port 
Arthur. 

A.  J.  MoOomber,  for  the  plaintiff. 

W.  F.  Lang  worthy,  K.C.,  for  the  defendants. 

December  27.  Rose,  J. : — In  1910  the  plaintiff  sold  the  land 
to  F.  W.  Bagan  and  the  defendant  Shear,  taking  back  the  mort- 
gage sued  upon.  Bagan  and  Shear,  after  making  some  payments 
on  account  of  principal,  sold  their  equity  of  redemption  to  one 
Hodder  in  1912.  F.  W.  Bagan  died  in  December,  1912 : the  ad- 
ministrator of  his  estate  is  the  defendant  B.  J.  Bagan.  In  1916 
the  plaintiff  sued  Hodder  but  dropped  the  action  after  an  agree- 
ment had  been  made  whereby,  after  recitals  that  Hodder  had 
bought  the  land  from  Bagan  and  Shear  and  had  “assumed  payment 
of  the  mortgage-debt”  and  had  agreed  with  the  plaintiff  “to  pay 
off  the  same”  and  had  asked  the  plaintiff  for  an  extension  of  time 
which  the  plaintiff  had  agreed  to  grant,  Hodder  agreed  to  pay  in 
certain  stated  instalments,  the  plaintiff  reserving  his  rights  against 
the  mortgagors  and  their  representatives.  Neither  Bagan  nor 
Shear  was  a party  to  this  agreement.  During  the  year  1916,  Hod- 
der paid  in  all  $1,000;  thereafter  he  paid  nothing.  In  November, 
1919,  the  land  was  sold  for  taxes.  The  purchaser  assigned  his 
rights  to  the  plaintiff;  and  in  January,  1921,  the  plaintiff  obtained 
a deed  from  the  municipality.  In  November,  1921,  the  plaintiff 
agreed  to  sell  the  land  to  one  Calvano  for  $1,800,  of  which  sum, 
apparently,  $200  was  paid.  Calvano  assigned  his  rights  under  the 
agreement  to  'Sprovieri ; and  the  plaintiff  by  a deed  of  August,  1023, 
conveyed  the  land  to  Sprovieri  for  the  expressed  consideration  of 
$1,277.75.  The  plaintiff  says  that  Sprovieri  has  paid  $800  but 
no  more.  The  plaintiff  knew  of  F.  W.  Bagan’s  death  and  of  the 
appointment  of  the  defendant  Bagan  as  administrator,  but  until 
the  commencement  of  the  present  action  in  October,  1924,  no 
claim  was  made  upon  either  of  the  defendants. 

The  Limitations  Act  (R.S.O.  1914,  eh.  75,  secs.  49  (1)  (k) 
and  54)  is  pleaded,  but  seems  not  to  stand  in  the  plaintiff’s  way; 
for,  although  the  last  payment  made  by  the  mortgagors  was  made 
in  1912  and  the  action  was  not  begun  until  1924,  payments  were 
made  by  Hodder  in  1916,  and  these,  upon  the  authorities,  were 
effective  to  prevent  the  statute  running  in  favour  of  the  mortgag- 
ors. It  is  true  that  there  is  no  proof  that,  as  between  Hodder  and 
the  mortgagors,  Hodder  was  under  obligation  to  pay  the  mortgage- 
debt;  indeed  the  inference  to  be  drawn  from  the  documents  is  that 
he  was  not;  for  in  the  deed  bv  which  the  land  was  conveved  to  him 
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Rose,  J.  there  is  no  reference  to  the  mortgage  but  there  is  an  acknowledge- 
1927.  ment  of  the  payment  of  the  purchase-money  and  a covenant  by 
Serves  Bagan  and  Shear  for  quiet  possession  free  from  encumbrances. 

r.  The  case,  therefore,  differs  in  its  facts  from  some  of  the  cases, 
Shear.  e>gp  Forsyth  v.  Bristowe  (1853),  8 Ex.  716,  Alston  v.  Mineard 
(1906),  51  Sol.  Jour.  132,  and  Boss  and  Phillipps  v.  Schmitz 
(1913),  6 Sask.  L.R.  131,  in  which  a payment  by  a grantee  from 
the  mortgagor  has  been  held  to  keep  the  mortgagee’s  right  alive 
as  against  the  mortgagor.  But  there  are  many  cases,  of  which  it 
suffices  to  refer  to  Lewin  v.  Wilson  (1886),  11  App.  Cas.  639,  In 
re  Lacey,  [1907]  1 Ch.  330,  and  McKay  v.  Hutchings  (1917),  41 
O.L.R.  46,  the  result  of  which  appears  to  be  that  the  payment  will 
be  effective  as  against  the  mortgagor  if  it  is  made  by  a person  who 
is  not  a stranger  to  the  transaction — at  least  if  such  person  is  one 
from  whom  the  mortgagee  is  bound  to  accept  payment.  Hodder 
was  a person  from  whom  the  plaintiff  was  bound  to  accept  pay- 
ment, and  my  opinion  is  that  the  payments  made  in  1916,  within 
the  10  years  preceding  the  commencement  of  the  action,  take  the 
case  out  of  the  statute. 

The  case,  in  my  opinion,  turns  upon  the  fact  that  by  selling  and 
conveying  the  land  the  plaintiff  has  deprived  himself  of  the  power 
to  reconvey  to  the  defendants.  No  doubt  there  are  exceptions  to 
the  general  rule  that  the  mortgagee  suing  on  the  covenant  must 
be  in  a position  to  reconvey  the  land  upon  payment  of  what  is  due. 
One  of  such  exceptions  arises  where  the  inability  to  reconvey  is 
attributable  not  to  the  mortgagee  but  to  the  default  of  the 
mortgagor:  Beatty  v.  Bailey  (1912),  26  O.L.R.  145.  Therefore, 
if  the  plaintiff  had  brought  his  action  after  the  land  had  been  sold 
for  taxes  but  before  he  had  acquired  the  purchaser’s  rights,  no 
point  could  have  bean  made  of  the  plaintiff’s  inability  to  reconvey 
to  the  defendants,  for  that  inability  would  have  been  attributable 
to  the  default  of  the  defendants  and  Hodder.  But  the  plaintiff  did 
not  sue  until  after  he  had  taken  a conveyance  from  the  munici- 
pality and  had  sold  and  had  conveyed  to  Sprovieri;  so  that  his 
present  inability  to  reconvey  to  the  defer dants  upon  payment  by 
them  is  due  entirely  to  his  own  act,  and  the  general  rule  applies 
unless  it  has  become  inapplicable  by  reason  of  the  fact  that  the 
title  which  the  plaintiff  took  under  the  tax-deed  and  passed  on 
to  Sprovieri  was  a title  entirely  distinct  from  the  plaintiff’s  form- 
er title  as  mortgagee. 

There  is  no  doubt  at  all  that  the  sale  for  taxes  and  the  convey- 
ance of  the  land  to  the  plaintiff  extinguished  all  former  interests, 
those  of  the  plaintiff  as  well  as  those  of  the  defendants,  and  vested 
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the  land  in  the  plaintiff  for  a statutory  title  quite  distinct  from 
such  a title  as  he  would  have  acquired  by  purchasing  at  a sheriff’s 
sale  under  a writ  of  execution  issued  upon  a judgment  against  the 
mortgagors:  Soper  v.  City  of  Windsor  (1914),  32  O.L.R.  352;  Re 
Hunt  and  Bell  (1915),  34  O.L.R.  256;  A.  J.  Reach  Co.  v.  Crosland 
(1918),  43  O.L.R.  209.  Therefore  the  plaintiff’s  purchase  of  the 
lands  did  not  bring  about  any  merger,  and  probably  it  did  not  in 
any  other  way  destroy  the  plaintiff’s  right  of  action  upon  the  cov- 
enant. But  if  the  plaintiff  had  proceeded  before  parting  with  the 
land  to  sue  upon  the  covenant  for  payment  of  the  mortgage 
moneys  he  would  have  been  held  to  have  elected  to  treat  the  mort- 
gage as  still  redeemable  ; this  has  been  decided,  and,  as  will  appear, 
my  opinion  is  that  the  rest  follows. 

In  Smart  v.  Cottle  and  Miller  (1863),  10  Gr.  59,  Smart  had 
bought  from  Cottle  and  had  executed  a mortgage  to  him  to  secure 
part  of  the  purchase-price;  'Cottle  had  sued  and  recovered  judg- 
ment upon  the  mortgage;  the  land  had  been  sold  to  'Cottle  for 
taxes;  Cottle  had  assigned  his  judgment  to  Miller,  who  was  pro- 
ceeding against  Smart  thereon;  Smart  sued  for  an  injunction, 
alleging  that  the  judgment  and  the  mortgage  had  become  merged 
in  the  estate  taken  by  Cottle  under  the  tax-deed.  Yankoughnet,  C., 
refused  the  decree,  saying,  “If  the  plaintiff”  (i.e.  the  plaintiff  in 
the  action  at  law  upon  the  covenant)  “proceeds  at  law,  he  will  be 
treated  as  still  mortgagee,  and  I think  he  has  a right  to  maintain 
that  position,  and  thus  become  trustee  of  the  property  bought  at 
the  sale;”  and  he  added,  “and  I question  if  this  court  would  not 
so  treat  him  if  the  plaintiff  had  filed  a bill,  claiming  a right,  under 
the  circumstances,  to  redeem.”  In  Schofield  v.  Dickenson  (1863). 
10  Gr.  226,  Esten,  V.-'C.,  suggested  (p.  231),  without  having 
occasion  to  decide,  that  a mortgagee  could  not  at  a sale  of  the  land 
for  taxes'  “purchase  for  his  own  benefit,  or  otherwise  than  subject 
to  redemption.”  In  Kelly  v.  Machlem  (1867).  14  Gr.  29,  a mort- 
gagee, after  a sale  of  the  land  for  taxes,  had  bought  it  from  the 
sheriffs  vendee  upon  some  representation  of  having  an  interest 
entitling  him  (the  mortgagee)  to  “redeem.”  The  mortgagor  sued 
for  redemption,  and  was  by  Spragge,  V.-C.,  held  to  be  entitled  to 
the  decree,  because  the  mortgagee,  having  made  his  interest  in  the 
land  a ground  for  being  allowed  to  purchase,  could  not  afterwards 
set  up  his  right  to  hold  as  if  he  had  purchased  as  a stranger.  The 
Vice-Chancellor  was  of  opinion  that  a.  mortgagee  may  purchase, 
as  a stranger  may,  without  thereby  conferring  upon  the  mortgag- 
or a right  to  redeem,  but  that  if  he  purchases  as  mortgagee  he  must 
hold  in  that  capacity. 
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The  Ontario  cases  as  to  the  right  of  a mortgagor  to  redeem  a 
mortgagee  who  has  acquired  the  land  at  a tax-sale  were  in  Mani- 
toba considered  by  Taylor,  C.J.,  a recognised  authority  upon  such 
questions,  in  Miller  v.  McOnaig  (1890),  6 Man.  L.R.  539,  upon  a 
motion  by  the  mortgagor  to  stay  proceedings  by  the  mortgagee 
upon  a judgment  obtained  in  an  action  upon  the  covenant  for 
payment.  The  learned  'Chief  Justice  was  of  opinion  that  a mort- 
gagee who  buys  at  the  tax-sale  is  in  the  same  position  as  if  he  had 
bought  at' a sale  by  a prior  mortgagee — he  can  resist  a suit  brought 
by  the  mortgagor  to  redeem,  but  if  “he  sues  upon  the  covenant,  he 
must  . . . be  regarded  as  having  elected  to  treat  the  mortgage 

as  still  redeemable/’  Giving  effect  to  the  opinion  expressed,  the 
Chief  Justice  refused  to  stay  the  proceedings,  because  the  mort- 
gagee was  in  a position  to  reconvey  the  land  (although  perhaps 
he  had  become  chargeable  with  waste  by  removing  Certain  build- 
ings). 

In  Armour  on  Real  Property,  2nd  ed.  (1916),  p.  210,  in  a dis- 
cussion of  the  right  of  a mortgagor  to  redeem  a mortgagee  who  has 
bought  the  land  at  a tax-sale,  doubt  is  cast  upon  thj  validity  of  the 
distinction  drawn  by  Spragge,  V.-C.,  between  the  case  in  which  the 
mortgagee  has  purchased  as  a stranger  and  the  case  in  which  he 
has  made  his  interest  in  the  land  a ground  for  being  allowed  to 
purchase;  and  it  is  stated  that  “the  general  inclination  of  opinion 
is  against  the  right  of  the  mortgagee  to  hold  free  from  redemption 
on  a purchase  for  taxes.” 

There  is  no  need  in  the  present  case  to  express  an  opinion 
upon  the  question  as  to  the  mortgagor’s  right  to  redeem  a mort- 
gagee who  has  bought  the  land  at  a sale  for  taxes;  it  suffices 
to  hold,  following  Miller  v.  McCuaig,  that  if,  after  such  a pur- 
chase, the  mortgagee  sues  upon  the  covenant,  the  mortgagor  has 
a right  to  redeem.  That  holding  seems  to  me  to  dispose  of 
the  present  case;  for  it  cannot  be  that  by  postponing  the  com- 
mencement of  the  action  upon  the  covenant  until  after  the  con- 
veyance of  the  land  to  Sprovieri  the  plaintiff  has  got  rid  of  the 
obligation  to  reconvey  upon  payment.  The  right  of  action  now 
asserted  is  the  right  of  action  that  existed  while  the  plaintiff  held 
the  land ; the  obligation  to  reconvey  that  would  have  arisen  upon 
the  enforcement  of  the  right  before  the  sale  and  the  conveyance 
to  Sprovieri  must  equally  arise  upon  the  enforcement  of  the  right 
in  this  action;  the  plaintiff  by  his  own  voluntary  act  has  put  it  out 
of  his  power  to  perform  the  obligation;  and  he  cannot  enforce  the 
right. 

The  action  will  be  dismissed  with  costs. 
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Rene  v.  Cabling  Export  Brewing  and  Malting  Co.  Ltd. 

Evidence — Application  by  Defendant  for  Order  Adding  New  Defendant 
— Rule  13 4 — Proposed  Examination  as  Witness  on  Pending  Applica- 
tion of  Person  Sought  to  be  Added — Rule  228 — Grounds  for  Appli- 
cation not  Shewn — Abuse  of  Process  of  Court., 

A defendant  has  no  right  to  force  upon  an  unwilling  plaintiff  any 
additional  person  as  a defendant  against  whom  the  plaintiff  may  not 
see  fit  to  seek  relief.  It  is  only  when  the  person  sought  to  be  added 
is  one  who  ought  to  be  joined,  or  whose  presence  is  necessary  to 
enable  the  Court  effectively  and  completely  to  adjudicate  upon 
the  questions  involved  in  the  action,  that  the  Court  may  add  parties: 
Rule  134. 

' Where  the  original  defendant  sought  an  order  adding  as  a co-defendant 
M.,  a person  between  whom  and  the  plaintiffs  there  appeared  to  be 
no  direct  nexus  or  privity,  and  disclosed  no  grounds  for  the  applica- 
tion, but  proposed  to  establish  them  by  examining  M.  as  a witness 
upon  the  pending  application,  the  subpoena  and  appointment  issued 
by  the  original  defendant  for  M.'s  examination  were  set  aside. 

Rule  228,  providing  for  the  examination  of  a person  as  a witness  upon 
a pending  motion,  is  very  wide  in  its  terms,  but  resort  to  it  must 
be  reasonable — it  must  not  be  made  an  instrument  to  harass  or 
annoy  others  unnecessarily — and  there  is  in  the  Court  an  inherent 
power  to  prevent  the  abuse  of  its  own  process. 

An  appeal  by  the  defendant  company  from  an  order  of  a Local 
Judge  setting  aside  a subpoena  and  appointment  issued  by  the 
plaintiffs,  under  Rule  228,  for  the  examination  of  one  Harold 
Massey  as  a witness  upon  a pending  motion. 

December  12.  The  motion  was  heard  by  Orde,  J.A.,  in 
Chambers. 

I.  Levinter,  for  the  defendant  company. 

W.  H.  Fwrlong , for  the  plaintiffs  and  for  Harold  Massey. 


December  27.  Orde,  J.A. : — The  circumstances  are  somewhat 
unusual.  The  action  was  originally  brought  by  the  plaintiffs 
Joseph  Rene  and  John  Rene  against  the  Carling  Export  Brewing 
and  Malting  Company  Limited  for  an  injunction  restraining  that 
defendant  from  digging  or  dredging  in  a certain  parcel  of  land 
which  had  been  leased  by  these  plaintiffs  to  the  said  defendant 
company,  and  “for  an  order  declaring  that  the  said  lease  is  ter- 
minated and  for  possession  of  the  said  lands  and  premises  and  for 
damages/’  Subsequently  an  order  was  made,  at  the  instance  of 
the  plaintiffs,  amending  the  writ  of  summons  by  adding  the  Ohio 
Realty  Company  as  a co-plaintiff,  with  its  consent,  and  also  adding 
Marco  Leon,  Harry  Low,  Sam  Low.  and  the  Bermuda  Export  Corn- 
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pany  Ltd.  as  defendants.  What  connection  these  added  parties 
have  with  the  cause  of  action  and  relief  claimed  in  the  writ  does 
not  appear,  there  being  no  amendment  of  the  endorsement,  which, 
as  it  stands,  with  the  added  parties,  would  make  it  appear  that 
all  the  plaintiffs  were  lessors  and  all  the  defendants  lessees  under 
the  indenture  of  lease  mentioned  therein.  That  is,  however,  by  the 
way. 

The  defendant  the  Carling  Export  Brewing  and  Malting  Com- 
pany Limited,  on  the  28th  November  last,  launched  a motion  re- 
turnable before  the  Local  Judge  at  Sandwich  to  add  one  Harold 
Massey  as  a party  defendant,  “on  the  ground  that  the  defendant 
the  Carling  Export  Brewing  and  Malting  Company  Limited  has 
entered  into  an  agreement  with  the  said  Harold  Massey  which 
renders  his  presence  necessary  in  order  to  enable  the  Court  effec- 
tually and  completely  to  adjudicate  upon  the  questions  involved 
in  this  action;”  and  the  notice  says  that  in  support  of  the  motion 
“will  be  read  the  affidavit  of  Harry  Low  and  the  agreement  above 
mentioned  and  such  further  and  other  material  as  counsel  may 
advise.” 

It  was  stated  upon  the  argument  before  me  that  no  affi- 
davit of  Harry  Low  had  in  fact  been  filed,  and  no  such  affidavit 
is  among  the  papers  sent  from  Sandwich,  which  apparently  in- 
clude all  the  material  upon  the  motion  to  add  Massey,  as  well  as 
that  on  the  present  motion.  Counsel  for  the  Carling  company 
could  not  explain  this,  but  he  handed  me,  without  objection,  the 
original  agreement  between  the  Carling  company  and  Massey, 
which  is  presumably  that  mentioned  in  the  notice  of  motion.  I 
note  that  there  is  nothing  upon  it  to  shew  that  it  was  marked  as 
an  exhibit  to  any  affidavit.  So  I think  I am  safe  in  assuming  that 
no  affidavit  was  filed. 

No  defendant  is  entitled  as  of  right  to  force  upon  an  unwilling 
plaintiff  additional  persons  as  defendants  against  whom  the  plain- 
tiff may  not  see  fit  to  seek  relief.  In  the  words  of  Rule  134,  it  is 
only  when  the  person  sought  to  be  added  is  one  “who  ought  to  be 
joined,  or  whose  presence  is  necessary  in  order  to  enable  the  Court 
effectively  and  completely  to  adjudicate  upon  the  questions  in- 
volved in  the  action,”  that  the  Court  may  add  parties. 

I am  not  dealing  here  with  the  merits  of  the  motion  to  add 
Massey  as  a co-defendant,  but  upon  the  material  before  me  there 
is  nothing  to  indicate  any  direct  nexus  or  privity  between  the 
plaintiffs  or  any  of  them  and  Massey,  such  as  there  is  for  example, 
when  one  joint  contractor  or  joint  debtor  moves  to  compel  the 
common  creditor-plaintiff  to  couple  the  other  joint  contractor  or 
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joint  debtor  as  a co-defendant,  the  cause  of  action  being  one. 
Here  the  Carling  company  may  possibly  be  entitled  to  indemnity 
or  relief  over  against  Massey  and  so  to  join  him  as  a third  party. 
Or  it  may  turn  out  that  the  plaintiffs’  action  may  be  defective  for 
want  of  parties,  but  that  is  the  plaintiffs’  concern  and  not  the  de- 
fendant’s. 

One  would  have  supposed  that  a defendant  honestly  seeking  to 
join  some  one  as  a co-defendant  would  he  able  in  an  affidavit,  even 
if  based  upon  information  and  belief  only,  to  disclose  the  grounds 
for  the  application.  Here  the  defendant  discloses  no  grounds 
whatever,  but  proposes  to  establish  them  by  examining  the  person 
sought  to  be  added  as  a witness  upon  the  motion,  under  Rule  228.* 
Counsel  for  the  ‘Carling  company  strenuously  argued  that  the 
language  of  the  Rule  is  broad  enough  to  warrant  this  course  and 
that  he  is  entitled  as  of  right  to  subpoena  and  examine  any  one  if 
he  sees  fit.  The  Rule  is  unquestionably  very  wide,  but  that  alone 
indicates,  I think,  that  resort  to  it  must  be  reasonable.  Tt  must 
not  be  made  an  instrument  to  harass  or  annoy  others  unnecessarily, 
and  there  is  in  the  Court  an.  inherent  power  to  prevent  the  abuse 
of  its  own  process. 

The  learned  Local  Judge  appears  to  have  thought  that  the 
real  purpose  of  the  proposed  examination  of  Massey  was  to  procure 
his  evidence  on  oath  by  way  of  discovery.  I am  inclined  to  agree 
with  this  view.  ’ Tn  the  absence  of  any  ground,  so  far  disclosed, 
upon  which  the  Carling  company  can  hope  to  force  Massey  as  a 
defendant  upon  the  plaintiffs,  I cannot  regard  the  motion  as  being 
made  in  good  faith.  For  that  reason.  I am  of  the  opinion  that  the 
issue  of  a subpoena  to  examine  Massey  was  an  abuse  of  the  Court’s 
powers  and  was  quite  properly  set  aside  by  the  learned  Local  Judge. 

The  appeal  will  therefore  be  dismissed  with  costs. 


| APPELLATE  DIVISION.  1 
Rex  y.  Skelly. 

Criminal  Law — Theft  Evidence  of  Accomplice — Trial  Judge's  Direc- 
tion to  Jury — Address  of  Crown  Counsel  to  Jury — Inferential  Com- 
ment on  Failure  of  Prisoner  to  Testify  in  his  own  Behalf — Canada 
Evidence  Act . R.8.C.  11)00,  eh.  7J7,  sec.  1/  (5) — Failure  of  Defend- 
ant to  Call  Witness  Summoned  by  Crown. 

After  trial  before  a Judge  and  jury,  the  defendant  was  convicted  of 
the  offence  of  stealing  cattle.  The  cattle  were  in  fact  stolen — the 

* 228.  Any  party  may  by  subpoena  require  the  attendance  of  a 
witness  to  be  examined’  before  any  officer  having  jurisdiction  in  the 
county  in  which  the  witness  resides,  for  the  purpose  of  using  his 
evidence  upon  any  motion. 
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defence  was  that  the  defendant  was  not  the  thief.  The  only  evidence 
against  the  defendant  was  the  testimony  of  an  accomplice,  one  L.; 
and  the  trial  Judge,  in  charging  the  jury,  told  them  that  if  they 
agreed  that  there  was  no  evidence  hut  that  of  an’  accomplice,  it 
was  not  safe  to  convict  upon  that,  but  if  they  were  satisfied  they 
might  convict:  — 

Held,  that  the  jury  were  properly  directed. 

Counsel  for  the  Crown,  in  addressing  the  jury,  asked  why  one  M. 
had  not  been  called  to  contradict  L.  if  L.’s  evidence  was  untrue. 
M.’s  name  was  endorsed  on  the  indictment  and  he  was  present  in 

court:  — 

Held,  that  the  defendant’s  counsel  had  the  right  to  call  M.  as  a 
witness;  and  the  trial  Judge,  in  the  exercise  of  his'  discretion,  might 
have  called  any  witness  whose  name  was  endorsed  on  the  indict- 
ment. 

That  M.  was  not  called  for  the  defence,  when  he  might  have  been, 
was  a matter  for  fair  comment,  on  the  part  of  counsel  for  the  Crown. 

It  was  argued  that,  as  part  of  L.’s  evidence  could  be  contradicted 
only  by  the  defendant,  there  was  in  effect  a breach  of  sec.  4 (5) 
of  the  Canada  Evidence  Act;  but  it  was  held,  that  the  Crown  coun- 
sel did  not  in  effect,  or  by  necessary  implication,  make  the  failure 
of  the  defendant  to  testify  in  his  own  behalf  a subject  of  comment 
to  the  jury. 

Rex  v.  Aho  (1904),  11  B.C.R.  114,  Rex  v.  Bwrdell  (1906),  11  O.L.R. 
440,  Rex  v.  Guerin  (1909),  18  O.L.R.  425,  Rex  v.  Kaplansky  et  al- 
(1922),  51  O L.R.  587,  and  Rex  v.  Portigal  (1923),  40  Can.  Crim.  Cas. 
63,  referred  to. 


An  appeal  by  the  defendant  from  his  conviction,  after  trial 
before  McEvoy,  J..  and  a jury,  at  Barrie,  upon  an  indictment  for 
stealing  cattle  from  one  O’Leary.  The  defendant  was  sentenced 
to  imprisonment  for  two  years. 


December  G.  The  appeal  was  heard  by  Latchford,  C.J..  Rid- 
dell, Middleton,  Masten,  and  Orde,  JJ.A. 

W.  A.  Boys,  K.'C..  for  the  appellant,  argued  that  the  only  evi- 
dence against  the  accused  was  that  of  an  accomplice,  and  he  should 
not  have  been  convicted  on  that.  He  also  complained  that  the 
Drown  counsel  had  directly  and  inferentially  called  attention  to 
the  appellant’s  failure  to  testify  in  his  own  defence  to  contradict 
the  evidence  of  Langley,  contrary  to  the  provisions  of  the  Canada 
Evidence  Act,  R.S.C.  190G,  ch.  *145,  sec.  4,  subsec.  5.*  The  ap- 
pellant being  the  only  person  who  could  contradict  the  evidence 
of  Langley,  it  was  improper  to  draw  the  jury’s  attention  to  the  fact 
that  the  Crown’s  case  had  not  been  contradicted  : Bex  v.  De  Marco 
(190G),  17  Can.  Crim.  Cas.  497.  The  learned  trial  Judge  also 
had  erred  by  commenting  on  the  failure  of  the  appellant  to  go  into 
the  witness-box. 

*5.  The  failure  of  the  person  charged,  or  of  the  wife  or  husband 
of  such  person,  to  testify,  shall  not  be  made  the  subject  of  comment 
by  the  judge,  or  by  counsel  for  the  prosecution. 


lxi.J  ONTARIO  LAW  REPORTS. 

A.  W.  Rogers,  for  the  Attorney-General,  contended  that,  while 
it  might  not  be  always  safe  to  convict  on  the  uncorroborated  evi- 
dence of  an  accomplice,  yet  if  the  jury  was  satisfied  of  the  guilt  of 
the  accused  they  might  convict.  The  Crown  counsel’s  reference  to 
the  fact  that  Langley’s  evidence  had  not  been  contradicted  did  not 
necessarily  point  to  the  appellant.  There  were  others  who  could 
have  been  called  to  contradict  Langley,  for  instance,  McDermott 
and  McEwen.  The  Crown  counsel  did  not  in  fact  refer  to  the  fact 
that  the  appellant  had  not  gone  into  the  witness-box.  Counsel  for 
the  defence  could  have  called  McDermott  to  contradict  Langley. 
The  fact  of  McDermott’s  name  being  endorsed  on  the  indictment 
did  not  prevent  this.  Nor  could  anything  which  the  learned  trial 
Judge  said  in  his  charge  to  the  jury  be  considered  as  a comment 
on  the  failure  of  the  appellant  to  testify  in  his  own  behalf.  Ref- 
erence to  Rex  y.  Coppen  (1920),  47  O.L.R.  399,  at  p.  405;  Rex  y. 
Burdell  (1906),  11  O.L.R.  440;  Rex  v.  Kaplanshy  et  al.  (1922),  51 
O.L.R.  587;  Rex  v.  Guerin  (1909),  18  O.L.R.  425  ; Rex  Y.  Aho 
(1904),  11  B.C.R.  114,  8 Can.  Crim.  Cas.  453;  Rex  v.  Portigal 
(1923),  40  Can.  Crim.  Cas.  63. 

December  29.  The  judgment  of  the  Court  was  read  by  Latch- 
ford,  C.J. : — Frank  Skelly,  a farmer  of  the  township  of  .Adjala, 
in  the  county  of  Simcoe,  was  convicted  at  Barrie  on  the  4th  Octo- 
ber, 1927,  after  trial  before  Mr.  Justice  McEvoy  and  a jury,  of  hav- 
ing, in  July,  1927,  stolen  seven  head  of  cattle  from  one  O’Leary, 
and  was  sentenced  to  imprisonment  for  two  years. 

That  the  cattle  were  in  fact  stolen  was  proved  beyond  question. 
Skelly’s  defence  was  that  he  was  not  the  thief.  His  appeal  was 
based  on  three  grounds : — 

(1)  That  the  only  evidence  against  him  was  that  of  an  accom- 
plice, one  Langley. 

(2)  That  the  learned  prosecuting  counsel  committed  a breach 
of  sec.  4,  subsec.  5,  of  the  Canada  Evidence  Act,  in  his  address  to 
the  jury,  bv  directly  and  by  irresistible  inference  calling  attention 
to  Skelly’s  failure  to  enter  the  witness-box  on  bis  own  behalf,  and 
contradict  the  evidence  of  Langley. 

(3)  That  such  counsel  commented  improperly  on  Skelly’s  fail- 
ure to  call  one  Joseph  McDermott  as  a witness  on  his  behalf  “when 
as  a matter  of  fact  the  name  of  the  said  Joseph  McDermott  was 
endorsed  on  the  indictment  as  a witness  on  behalf  of  the  Crown.” 

While  the  Court  was  of  opinion  that  the  appeal  failed,  judgment 
Avas  reserved  in  order  that  the  reasons  for  our  conclusion  should 
he  stated. 
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Counsel  for  the  prisoner  had  pointed  out  in  his  address  to  the 
jury  that  it  is  dangerous  to  convict  an  accused  person  upon  the  sole 
evidence  of  an  accomplice.  Counsel  for  the  Crown  in  his  address 
agreed  to  the  proposition.  In  his  charge  to  the  jury,  the  learned 
trial  Judge,  referring  to  the  contention  that  the  only  evidence 
against  Skelly  was  that  of  an  accomplice,  said:— 

“You  may  agree  with  that  or  not.  If  you  agree  that  there  is 
no  evidence  except  the  evidence  of  an  accomplice,  the  law  says 
it  is  not  safe  to  convict  upon  that.  It  also  says  if  you  are  satisfied 
you  may  convict.” 

No  objection  was  taken  at  the  trial,  and  none  could  successfully 
be  taken  upon  the  appeal,  to  this  statement  of  the  law.  The  caution 
addressed  by  his  Lordship  to  the  jury  was  in  sufficiently  appropri- 
ate terms.  See  Taylor  on  Evidence,  11th  ed.,  p.  663  et  seq.  The 
appeal  on  this  ground  is  accordingly  dismissed. 

Counsel  for  the  Crown  bad,  indeed,  asked,  early  in  his  address 
to  the  jury,  why  McDermott  had  not  been  called  to  contradict 
Langley  if  Langley’s  evidence  was  untrue.  Continuing  he  asked: — 

“Why  wasn’t  the  man”  (McDermott)  “for  whom  these  cattle 
were  stolen,  the  man  who  knew  all  about  it,  called  by  my  learned 
friend,  who,  representing  his  client,  would  leave  nothing  undone? 
To  repeat,  why  wasn’t  he  called  to  say  that  the  words  used  by 
Langley  in  the  box,  associating  McDermott  with  what  had  taken 
place,  were  untrue?  Why  wasn’t  he  called  to  deny  it?  What  a 
simple  thing  it  would  have  been  for  McDermott  to  have  got  into 
that  box  and  to  have  said  that  Langley  was  lying,  that  Skelly  had 
nothing  to  do  with  these  cattle,  that  Skelly  knew  nothing  about  it. 
Was  he  called?  Why  not? 

As  McDermott’s  name  was  endorsed  on  the  indictment,  the 
prisoner’s  counsel  had  the  right  to  place  him  in  the  witness-box 
for  examination.  The  prosecutor  is  not  bound  to  call  witnesses 
merely  because  their  names  are  on  the  back  of  the  indictment,  but 
the  prosecutor  ought  to  have  all  such  witnesses  in  court,  so  that 
they  may  be  called  by  the  defence  if  wanted.  If,  however,  they  are 
called  by  the  defendant  he  makes  them  his  own  witnesses:  per 
Alderson,  B..  in  Regina  v.  Woodhead  (1847),  2 C.  & TC.  520. 

McDermott,  it  may  be  said,  was  in  court. 

The  trial  Judge  also,  in  the  exercise  of  his  discretion,  might 
have  called  any  witness  whose  name  was  on  the  indictment,  as 
was  done  by  Littledale,  J.,  in  Rex  v.  Beezley  (1830),  4 C.  & P.  220, 
and  by  Patteson,  J.,  in  Regina  v.  Holden  (1838),  8 C.  & P.  606, 
610. 
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McDermott,  according  to  Langley,  had  been  concerned  with 
Skeily  in  the  theft  of  the  cattle,  and,  if  Langley’s  evidence  as  to 
McDermott's  participation  with  Skeily  in  the  commission  of  the 
theft  was  untrue,  could  have  contradicted  Langley  in  several  ma- 
terial respects.  That  McDermott  was  not  called  for  the  defence, 
when  he  might  have  been,  was,  in  my  opinion,  a matter  for  fair 
comment  on  the  part  of  the  prosecuting  counsel. 

Other  persons  mentioned  by  Langley  as  being  in  the  company 
of  McDermott  or  Skeily  were  McCann  and  McEwen,  who  were  not 
called  to  contradict  Langley,  as  they  could  have  been  if  his  evidence 
regarding  them  was  false. 

Mr.  Boys  argued  that,  as  part  of  Langley’s  evidence  could  be 
contradicted  only  by  the  accused,  there  was,  therefore,  in  effect  a 
breach  of  the  statute  by  counsel  for  the  Crown.  This  Court  is  of 
opinion  that  the  Crown  counsel  did  not,  in  effect,  or  by  necessary 
implication,  make  the  failure  of  Skeily  to  testify  in  his  own  be- 
half a subject  of  comment  to  the  jury. 

Two  cases  which  arose  under  a similar  prohibition  contained 
in  the  Canada  Evidence  Act,  1893,  sec.  4,  subsec.  2,  were  before 
courts  of  appeal:  Rex  v.  Alid,  11  B.C.R.  114,  and  Rex  v.  Bwrdell, 
11  O.L.R.  440.  In  each  case  the  trial  Judge  had  told  the  jury 
that  an  onus  resting  upon  the  accused  had  not  been  displaced. 

In  the  British  Columbia  case.  Hunter,  C.J.,  in  delivering  the 
judgment  of  the  Court,  said : — 

“The  only  point  on  which  any  stress  is  really  laid  by  the  learned 
counsel  for  the  accused,  is  the  question  as  to  whether  there  was 
what  amounted  to  a comment  on  the  part  of  the  learned  trial  Judge, 
on  the  failure  of  the  accused  to  testify.  For  my  part,  I am  clearly 
of  the  opinion  there  was  not.  In  my  opinion,  to  hold  that  a direc- 
tion to  the  jury  that  the  accused  has  failed  to  account  for  a particu- 
lar occurrence,  when  the  onus  has  been  cast  upon  him  to  do  so, 
amounts  to  a comment  on  the  failure  to  testify,  would  paralyze  the 
action  of  the  Court  in  the  discharge  of  its  most  essential  function, 
viz. : to  charge  the  jury  on  all  questions  of  law  which  have  any 
relevant  bearing  on  the  case  including  the  question  as  to  when  the 
onus  shifts.” 

In  the  Bwrdell  case,  the  opinion  of  the  Court  was  written  by 
Osier,  J.A.  On  the  point  in  question,  his  Lordship  said  (p.  448)  : — 

“I  am  quite  satisfied  that  the  trial  Judge  did  not  suggest  or  in- 
tend to  suggest  to  the  jury  that  the  prisoner  might  have  given  evi- 
dence in  his  own  behalf,  or  that  an  inference  unfavourable  to  him 
might  be  drawn  from  the  fact  that  he  had  not  done  so.  The  learned 
Judge  merely  told  the  jury  of  the  presumption  which  might,  under 
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all  the  circumstances  of  the  case,  be  drawn  from  the  fact  of  his 
not  having  given  an  account  of  how  the  stolen  property  came  into 
his  possession,  an  account  and  presumption  entirely  unconnected 
with  his  not  giving  evidence  on  his  own  behalf  as  a witness  at  the 
trial:  Kops  v.  The  Queen),  [1894]  A.C.  650,  651.” 

Rex  v.  Guerin , 18  O.L.R.  425,  and  Rex  v.  Kaplansky  et  al., 
51  O.L.R.  587,  are  decisions  to  the  same  effect  by  my  learned 
brother  Riddell,  on  similar  statements  of  fact. 

After  a very  full  discussion,  the  same  conclusion  was  reached 
on  the  same  point  by  the  Manitoba  Court  of  Appeal  in  Rex  v. 
Portigal , 40  Can.  Crim.  Cas.  63. 

On  all  grounds  the  appeal  fails. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Re  Village  of  Fobt  Erie  and  Buffalo  and  Fort  Erie 
Public  Bridge  Co. 

Assessment  and  Taxes — International  Bridge — Assessment  by  Tillage 
Corporation — What  Portion  Assessable — Niagara  River — Interna- 
tional Boundary — Statute  Incorporating  Company,  13  & 11/  Geo.  V. 
ch.  7-1  (Bom.) — Effect  of  sec.  18 — Whether  Company  Trustee  for 
Dominion  or  Province — Doctrine  of  ad  Medium  Filum  Aquce — Ap 
plication  of — Toionships  Lying  on  Niagara  River — Territorial 
Divisions  Act,  R.S.O.  1911/ , ch.  3,  sec.  6 — Limits  of  Village — In- 
corporating Act,  20  Viet.  ch.  101/,  sec.  2. 

A company  incorporated  by  the  Dominion  statute  of  1923,  13  & 14 
Geo.  V.  ch.  74,  constructed  an.  international  bridge  over  the  Niagara 
river  from  the  Village  of  Fort  Erie  on  the  Canadian  side.  The 
village  corporation  assessed  the  company  in  respect  of  the  portion 
of  the  bridge  extending  to  the  international  line.  The  Ontario 
Railway  and  Municipal  Board,  upon  appeal,  limited  the  assessment 
to  the  part  of  the  bridge  extending  to  the  shore  of  the  river.  Upon 
further  appeals  to  a Divisional  Court,  the  Board’s  finding  was 
affirmed,  and  it  was  held:  — 

( 1 ) That  sec.  18  of  the  Act  has  not  the  effect  of  making  the  company 
a trustee  of  the  bridge  fo|  the  Dominion  or  the  Province. 

(2)  That  the  village  does  not  extend  to  the  international  line  but  is 
confined  to  the  dry  land  west  of  the  river’s  bank. 

The  common  law  doctrine  of  ad  medium  filum  aquw  has  never  been 
applied  to  international  waters;  it  certainly  cannot  be  applied  to 
the  Niagara  river;  and  is  at  all  events  inapplicable  in  this  case, 
having  regard  to  the  provisions  of  an  Act  of  the  Province  of  Canada. 
14  & 15  Viet.  ch.  5,  sec.  11,  defining  the  limits  of  townships  on’  the 
Niagara  river,  those  provisions  being  continued  through  the  various 
revisions  and  now  found  in  R.&.O.  1914,  ch.  3,  sec.  6.  and  to  the  Act 
incorporating  the  Village  of  Fort  Erie,  20  Viet.  ch.  104,  sec.  2, 
defining  its  boundaries. 
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Appeals  by  the*  bridge  company  and  by  the  village  corporation 
from  an  order  of  the  Ontario  Kailway  and  Municipal  Board  fixing 
the  assessable  value  of  that  portion  of  the  “Peace  Bridge”  lying 
within  the  village. 

December  8.  The  appeals  were  heard  by  Latoheord,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

G.  R.  Munnocli,  for  the  bridge  company,  contended  that  no  part 
of  the  bridge  was  assessable  at  all  because  by  reason  of  the  pro- 
visions of  an  Act  of  the  Parliament  of  Canada  (1923)  13  & 14 
(leo.  Y.  ch.  74,  see.  18,  the  'bridge  company  should  be  deemed  a 
trustee  of  the  bridge  and  the  lands  connected  therewith  for  the 
Crown  in  the  right  of  the  Dominion  or  the  Province.  [The  Court 
at  this  stage  dismissed  the  bridge  company’s  appeal.] 

W.  M.  German,  K.C.,  for  the  village  corporation,  upon  the 
first  branch  of  its  appeal,  contended  that  the  Ontario  Kailway  and 
Municipal  Board  had  erred  in  fixing  the  amount  of  the  assessment, 
having  regard  to  the  location  of  the  bridge.  [The  village  corpora- 
tion’s appeal  upon  this  branch  was  also  dismissed.] 

II.  E.  Manning , for  the  village  corporation,  on  the  second 
branch  of  its  appeal,  argued  that  all  that  portion  of  the  bridge 
structure  within  the  Province  of  Ontario  was  within  the  territorial 
limits  of  the  Village  of  Fort  Erie,  and  was  subject  to  assessment 
by  the  village  corporation.  In  other  words,  the  village’s  boundary 
extended  not  merely  to  the  water’s  edge  but  to  the  middle  of  the 
international  stream.  The  common  law  doctrine  ad  medium  filum 
aquee  still  applied,  and  the  statute  incorporating  the  Village  of 
Fort  Erie  (1857),  20  Viet.  ch.  104,  should  be  construed  by  apply- 
ing this  doctrine.  Reference  to  Johnston  v.  O'Neill,  [1911]  A.C. 
552,  at  p.  578;  Maclaren  v.  Attorney-General  for  Quebec,  [1914] 
A.C.  258;  Great  Torrington  Commons  Conservators  v.  Moore 
Stevens,  [1904]  1 Ch.  347;  Regina  v.  Strand  Board  of  Works 
(1863),  4 B.  & S.  526;  Lord  v.  Commissioners  for  the  City  of 
Sydney  (1859),  12  Moo.  P.C.  473,  at  pp.  497,  498  ; Niagara  Falls 
Suspension  Bridge  Co.  v.  Gardner  (1869),  29  IT.C.K.  194;  Mc- 
Cannon  y.  Sinclair  (1859),  28  L.J.M.C.  247. 

Munnoch,  in  answer  to  the  argument  on  the  second  branch, 
submitted  that  the  village  corporation  could  not  assess  any  of  the 
bridge  beyond  the  shore-line,  which  was  the  village  boundary  under 
the  very  wording  of  the  incorporating  statute;  and  that  the  doc- 
trine referred  to  by  counsel  for  the  village  corporation  was  not 
applicable  to  international  waters  nor  to  the  territorial  limits  of 
municipalities  arbitrarily  and  definitely  fixed  by  statute. 
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December  29.  The  judgment  of  the  Court  was  read  by  Riddell, 
J*A.v — The  Buffalo  and  Fort  Erie  Public  Bridge  Company  was 
incorporated  by  the  Act  (1923)  13  & 14  Geo.  Y.  ch.  74  (Dorn.) 
for  the  purpose  of  constructing  an  international  bridge  over  the 
Niagara  river  from  Fort  Erie  on  the  Canadian  side;  the  bridge 
was  duly  built  and  opened,  being  styled  the  “Peace  Bridge.” 

Notwithstanding  this  name,  it  has  'been  the  cause  of  consider- 
able dispute;  and  we  have  to  deal  with  three  appeals  from  the 
Ontario  Railway  and  Municipal  Board  on  this  application. 

Two  of  those  we  virtually  disposed  of  on  the  hearing;  but  the 
third  we  reserved,  to  look  into  the  authorities  presented  by  Mr. 
Manning  in  his  ingenious  argument. 

The  Village  of  Fort  Erie,  on  the  Canadian  side,  having  taxed 
the  bridge  to  the  international  line,  the  Board  held  that  it  was 
entitled  to  tax  the  bridge,  indeed,  but  only  to  the  shore  of  the 
Niagara  river. 

Mr.  Munnoch’s  appeal  was  based  upon  the  proposition  that 
the  bridge  was  not  taxable  at  all;  his  argument  being  that  the 
Act,  by  sec.  18,  in  effect  made  the  company  simply  a trustee  for 
the  Dominion  or  the  Province.  That  section  reads: — 

“When  the  corporate  obligations  of  the  company  shall  have 
been  paid  and  its  capital  stock  shall  have  been  retired  in  the 
manner  prescribed  in  its  by-laws,  its  property,  rights  and  fran- 
chises situate  within  the  Dominion  of  Canada  shall  be  conveyed 
to  the  said  Dominion  or  to  such  province,  municipality  or  agency 
thereof  as  the  Governor  in  Council  may  designate;  and  its  prop- 
erty, rights  and  franchises  acquired  from  or  situate  within  the 
State  of  New  York  shall  be  conveyed  to  the  said  State  or  to  such 
municipality  or  agency  of  the  State  as  the  legislature  thereof  may 
designate.” 

It  was  pointed  out  on  the  argument  that  unless  and  until  the 
obligations  should  be  paid — and  that  might  not  be  for  years  and 
it  might  be  never — -the  company  was  the  owner  of  the  bridge,  and 
there  was  no  reason  why  it  should  not  be  taxed.  That  appeal  was 
dismissed  with  costs. 

Mr.  German’s  appeal  turned  out  to  be  in  reality  an  appeal 
on  a question  of  fact,  being  a complaint  concerning  the  amount 
at  which  that  portion  of  the  bridge  undoubtedly  within  the  Village 
of  Fort  Erie  and  west  of  the  river  was  assessed.  That  appeal  wc 
also  dismissed  with  costs. 

Mr.  Manning’s  contention  is  that  the  Village  of  Fort  Erie 
is  not  confined  in  its  territory  to  the  dry  land  west  of  the  river’s 
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bank,  but  that  it  extends  to  the  international  line,  i.e.,  as  far  as 
Canadian  territory  extends  under  the  river. 

This  contention  is  based  on  the  old  Common  Law  doctrine  of 
ad  medium  filum  aquas , which  is  perfectly  valid  yet  in  certain 
cases.  But  it  has  never  been  applied  to  international  waters,  the 
English  cases  dealing  with  land  and  waters  wholly  in  England, 
and  the  case  of  Maclaren  v.  Attorney- General  for  Quebec , [1914] 
A.C.  258,  with  the  Gatineau,  a river  wholly  in  Quebec. 
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If  it  could  ever  apply  to  any  international  waters,  it  could  not  Ridded l, 
apply  to  the  river  Niagara.  By  the  Treaty  of  Peace  concluded  LA. 
on  the  3rd  September,  1783,  the  boundary  at  that  part  was  to 
be  “the  middle  of  the  communication  into  Lake  Erie”  from  Lake 
Ontario ; the  real  boundary-line  was  not  established  “on  the  ground” 
till  after  the  Treaty  of  Ghent,  1814,  under  the  provisions  of  which 
a commission  was  appointed  to  fix  the  international  boundary 
from  the  present  Cornwall  to  Lake  Superior.  It  is  known  that 
there  was  much  give  and  take  by  and  between  the  commissioners 
— it  was  strongly  asserted  at  the  time,  and  official  documents  seem 
to  bear  out  the  contention,  that  most  of  the  “give”  was  on  one 
side  and  most  of  the  “take”  on  the  other.  However  that  may  be, 
the  commissioners  did  not  take  the  middle  of  the  stream  as  the 
international  line — in  many  cases  the  middle  of  the  navigable 
channel  was  taken,  and  in  a few  what  was  considered  an  utterly 
inadmissible  and  unfounded  claim  was  allowed  for  the  sake  of 
peace.  It  cannot  be  said  that  at  any  point  the  international 
line,  as  declared  in  the  Utica  Award  of  1822,  is  the  middle  thread. 

But,  even  assuming  that  this  principle  can  ever  be  applied  to  the 
Niagara  river,  it  is  wholly  inapplicable  to  this  case. 


Bertie  is  one  of  the  oldest  townships  in  the  Province,  ante- 
dating the  Province  itself;  it  is  mentioned,  e.g.,  in  the  statute  of 
Upper  Canada  (1798)  38  Geo.  III.  ch.  5,  sec.  30.  The  townships 
originally  ran  to  the  water’s  edge  only;  but,  in  1851,  the  Parliament 
of  Canada  passed  an  Act,  14  & 15  Viet.  ch.  5,  which,  by  sec.  11, 
enacted,  inter  alia,  “that  the  limits  of  . . . townships  lying  on  the 
River  . . . Niagara  . . . shall  extend  to  the  boundary  of  the 
Province  in  such  . . . river,  in  prolongation  of  the  outlines  of 
each  township.  . . ” This  legislation  has  come  down  to  us  through 
C.S.  U.C.  1859,  ch.  3,  sec.  5;  R.S.O.  1877,  ch.  5,  sec.  7;  R.S.O. 
1887,  ch.  5,  sec.  7;  R.S.O.  1897,  ch.  3,  sec.  7,  with  a trifling 
amendment  not  of  importance  in  this  connection  made  by  49  Viet, 
ch.  16,  sec.  4;'  and  R.S.O.  1914,  ch.  3.  sec.  6. 


Then,  as  now,  the  concession  lines  of  Bertie  ran  northerly  and 
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southerty,  and  the  lots  easterly  and  westerly,  numbered  from  the 
north,  and  running  down  to  the  river. 

(Nothing  need  be  said  here  of  the  dispute  concerning  lands 
said  to  have  been  reserved  along  the  banks  of  the  river  as  “Ord- 
nance lands/’  the  troubles  over  which  a little  farther  north  are 
historic — nothing  in  this  case  can  be  effective  to  help  the  appel- 
lant by  the  proposition  that  possibly  the  lots  did  not  in  law  go 
down  to  the  river — it  is  quite  beyond  question  that  the  lots  did 
not  go  beyond  the  bank.) 

The  legislation  itself  shews  that  the  township  itself  did  not  go 
into  the  river,  as  it  prolonged  the  existing  limits.  When  extend- 
ing the  limits  of  the  township,  Parliament  limited  the  extension 
to  the  township,  and  did  not  extend  the  lots  already  existing,  nor 
did  it  make  concession  1,  which  was  next  to  the  river,  extend 
out  under  the  river — expressio  unius  exclusio  alter  ins — the  former 
concessions  and  lots  retained  their  original  limit  and  size. 

In  1857,  it  was  determined  to  incorporate  a village  to  be 
called  the  Village  of  Fort  Erie,  and  the  Act  (1857)  20  Viet.  eh. 
104  was  passed,  which,  by  sec.  2,  enacted  as  follows: — 

“The  said  Village  shall  comprise  and  consist  of  the  tract  of 
land  bounded  as  follows,  that  is  to  say:  Commencing  at  the 
Niagara  River  on  a line  with  the  south-east  angle  of  lot  number 
five,  in  the  first  Concession  of  the  said  Township  of  Bertie,  and 
running  thence  westerly  along  the  southern  boundary-line  of  the 
said  lot,  to  the  south-east  angle  of  lot  number  five  in  the  second 
Concession  of  the  said  Township,  thence  south  until  the  line 
strikes  the  shore  of  Lake  Erie,  thence  along  the  shore  of  Lake  Erie, 
and  of  the  said  River,  to  the  place  of  beginning.” 

It  will  be  seen  that  the  starting-point  is  at  the  south-east 
angle  of  dot  number  5 in  the  1st  concession,  a point  that  was  on 
the  river-bank,  and'  “at  the  Niagara  river,”  precisely  as  the  statute 
describes  it.  not  “in”  or  “under”  the  river;  it  was  a perfectly 
known  point  about  which  there  could  be  no  possible  dispute.  If 
there  could  be  any  doubt,  it  would  be  removed  by  the  last  course, 
of  which  the  line  runs  “along  the  shore  of  . . . the  said  river, 
io  the  place  of  beginning.” 

There  is  no  ambiguity  in  the  statute,  and  the  modern  wav  of 
interpreting  statutes  is  to  give  credit  to  the  legislators  as  know- 
ing their  own  minds,  having  sufficient  acquaintance  with  the  Eng- 
lish language  to  enable  them  to  express  their  meaning,  and  suffi- 
c:ent  abilitv  to  use  this  acquaintance  with  effect. 
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In  my  view,  there  can  be  no  doubt  of  the  meaning  of  Parlia- 
ment or  of  the  language  employed  in  the  statute,  and  this  appeal 
also  must  be  dismissed  with  costs. 

If  and  when  the  Township  of  Bertie  assesses  that  part  of  the 
bridge  east  of  the  village,  its  right  to  do  so  may  be  determined ; 
in  the  meantime,  that  question  is  not  before  us. 

A ppea  Is  dismiss  e d. 


[LOGIE,  J ] 

Erie  Beach  Co.  Ltd.  v.  Attorney- General  for  Ontario. 

Succession  Duty — Shares  in  Ontario  Company  Held  by  Foreigner  Dom- 
iciled in  Foreign  State — Succession  Duty  Act,  R.S.O.  19V/,  ch.  2 j 
— Mobilia  Sequuntur  Personam. 

The  Ontario  Succession  Duty  Act  is  a succession  duty  Act  and  not  an 
estate  and  probate  duty  Act — the  duty  is  imposed  on  the  succession 
and  the  doctrine  of  mobilia  sequuntur  personam  applies. 
Attorney-General  for  Ontario  v.  Baby  (1926),  60  O.L.R.  1,  applied  and 

followed. 

Rex  v.  Lovitt,  [1912]  A.C.  212,  and  Harding  v.  Commissioner  of  Stamps 
for  Queensland,  [1898]  A.C.  769,  distinguished. 

Shares  in  a company  incorporated  in  Ontario  which  were  recorded 
in  the  name  of  a foreigner  domiciled  in  the  State  of  Michigan,  who 
died  there,  were  held  not  liable  to  succession  duty  in’  Ontario. 

Action  for  a declaration  as  to  whether  certain  shares  of  the 
capital  stock  of  the  plaintiff  company  are  liable  to  succession 
duty  under  the  Succession  Duty  Act  (Ont.) 

The  action  was  tried  before  Logie,  J..  without  a jury,  at  St. 
Catharines. 

A.  Courtney  King  stone,  K.C.,  for  the  plaintiff  company. 

1\  G.  Marquis,  K.C.,  and  D.  F.  Pepler,  for  the  defendant. 

December  30.  Logie,  J. : — A statement  of  facts  was  agreed 
upon  by  counsel  as  follows:— 

1.  This  action  is  brought  for  the  following  purposes,  namely: 
(a)  To  determine  whether  certain  shares  of  the  capital  stock 
of  the  plaintiff  corporation  owned  by  Frank  Y.  E.  Bardol 
at  the  time  of  his  decease  are  subject  to  succession  duty 
under  the  Succession  Duty  Act.  R.S.O.  1914.  ch.  24.  and 
amendments. 
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To  determine  whether  the  plaintiff  corporation  may  record 
upon  its  books  transfers  of  the  said  shares  without  being 
required  to  ensure  or  ascertain  that  succession  duty  (if 
any)  is  paid  thereon  or  payment  thereof  is  secured. 

To  determine  whether  the  plaintiff  corporation  is  liable 
to  payment  of  succession  duty  in  the  event  of  it  record- 
ing upon  its  books  transfers  of  the  said  shares. 

To  determine  whether  sec.  10  of  the  said  Act,  as  amended, 
is  ultra  vires  in  seeking  to  impose  upon  a corporation 
liability  for  succession  duty  in  respect  of  its  shares,  trans- 
fers whereof  it  has  recorded  upon  its  books. 

2.  Declaratory  judgments  in  respect  of  the  said  issues  are 
sought  in  this  action. 

3.  The  plaintiff  corporation  was  incorporated  as  a private 
company  by  letters  patent  dated  the  28th  day  of  February,  1923, 
issued  under  the  authority  of  the  Ontario  Companies  Act,  R.S.O. 
1914,  ch.  178,  and  amendments;  a copy  of  the  said  letters  patent  is 
annexed  as  schedule  A,  forming  part  of  the  statement  of  facts. 

4.  On  the  31st  day  of  March,  1923,  or  thereabouts,  the  plaintiff 
corporation  acquired  by  purchase  from  the  said  Frank  Y.  E.  Bar- 
dol,  of  the  City  of  Buffalo,  in  the  State  of  New  York,  one  of  the 
United  States  of  America,  certain  real  and  personal  properties. 

5.  The  consideration  agreed  to  'be  paid  to  the  said  Frank  Y.  E. 
Bardol  by  the  plaintiff  corporation  for  the  said  assets  was  as 
follows : 9,000  preference  shares,  fully  paid,  and  1,000  common 
shares,  fully  paid,  of  the  capital  stock  of  the  plaintiff  corporation. 

6.  The  said  assets  were  conveyed  and  transferred  to  the  plain- 
tiff corporation  by  the  said  Frank  Y.  E.  Bardol,  and  he  became 
entitled  to  the  said  shares  and  to  the  issue  thereof  to  him  or  his 
nominees,  and  ’by  a letter  in  writing  to  the  plaintiff  corporation, 
dated  the  2nd  day  of  April,  1923.  he  requested  as  follows: — 

(a)  That  of  the  said  common  shares  there  be  issued:  one 
share  to  Anna  E.  Murphy,  one  share  to  George  T.  Roberts, 
one  share  to  Lillian  C.  Wagner,  one  share  to  Ray  M. 
Stanle3r,  ninety-six  shares  to  Frank  Y.  E.  Bardol. 

(b)  That  the  remaining  common  shares  and  all  of  the  9,000 
preference  shares  be  not  then  issued  ; and  he  said  that  he 
would  notify  the  plaint’ff  corporation  when  and  how  he 
would  require  the  same  to  be  issued. 

7.  A copy  of  the  said  letter  is  annexed  as  schedule  B,  forming 
part  of  the  statement  of  facts. 

8.  The  plaintiff  corporation  issued  the  common  shares  as  re- 
quested in  the  said  letter,  the  four  shares  issued  to  Anna  E.  Mur- 
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phy,  George  T.  Roberts,  Lillian  C.  Wagner,  and  Ray  M.  Stanley 
being  intended  to  be  the  shares  subscribed  for  by  them  respectively 
upon  incorporation  of  the  plaintiff  corporation. 

9.  The  said  Frank  V.  E.  Bardol  died  on  the  9th  day  of  April, 
1.925. 

10.  That  up  to  and  including  the  said  9th  day  of  April,  1925, 
no  shares  of  the  capital  stock  of  the  plaintiff  corporation,  other 
than  the  aforesaid  100  common  shares,  were  issued;  and  the  said 
Frank  Y.  E.  Bardol  never  requested  or  notified  the  plaintiff  cor- 
poration to  issue  the  remaining  shares  to  which  he  was  entitled,  or 
any  of  them,  to  him  or  his  nominees,  and,  except  as  aforesaid,  the 
same  were  on  the  said  mentioned  date  wholly  unissued. 

11.  Either  prior  or  subsequent  to  the  said  9th  day  of  April,  1925, 
Ray  M.  Stanley  and  George  T.  Roberts,  with  the  consent  and  ap- 
proval of  the  board  of  directors  of  the  plaintiff  corporation,  trans- 
ferred their  said  respective  shares  to,  and  the  same  are  now  held  by. 
Katherine  M.  Bardol  (widow  of  the  said  Frank  Y.  E.  Bardol). 
who  is  the  recorded  owner  of  one  of  such  shares,  and  by  James  E. 
Wells  (the  estates  officer  of  the  Marine  Trust  Company  of  Buffalo, 
one  of  the  executors  of  the  will  of  the  said  Frank  Y.  E.  Bardol, 
deceased),  who  is  recorded  as  the  owner  of  the  other  of  such  shares. 

12.  Since  its  incorporation  and  to  the  present  time  each  and 
every  meeting  of  the  plaintiff  corporation,  whether  of  its  share- 
holders or  of  its  board  of  directors,  has  been  held  at  the  said  city 
of  Buffalo,  and  none  of  its  meetings  have  been  held  in  the  Province 
of  Ontario. 

13.  The  whole  of  the  management  and  conduct  of  the  affairs 
of  the  plaintiff  corporation  has  been  transacted  at  and  directed  from 
its  office  in  the  said  city  of  Buffalo,  and  all  of  its  books,  records, 
and  documents  are  kept  at  the  said  office. 

14.  The  said  one  hundred  common  shares  were  issued  and  all 
the  said  transfers  thereof  were  made  and  recorded  at,  in,  and  from 
the  said  office  of  the  plaintiff  corporation  at  the  said  city  of  Buffalo, 
and  not  in  the  Province  of  Ontario. 

15.  The  said  Frank  Y.  E.  Bardol  was  in  his  lifetime  and  up  to 
the  date  of  his  death  a citizen  and  subject  of  the  said  United  States 
of  America,  domiciled  in  and  a resident  of  the  said  city  of  Buffalo, 
where  he  died  ; and  the  said  Frank  Y.  E.  Bardol  was  never  domi- 
ciled in  the  Province  of  Ontario  or  a British  subject. 

16.  All  of  the  certificates  of  the  said  issued  common  shares, 
and  particularly  those  issued  in  the  name  of  the  said  Frank  V.  E. 
Bardol,  were  always  physically  situated  in  the  said  city  of  Buffalo, 
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and  none  of  such  certificates  was  ever  in  the  Province  of  Ontario 
or  held,  placed,  or  deposited  in  the  said  Province. 

17.  The  plaintiff  corporation  has  not,  by  itself  or  by  any  trans- 
fer-agent or  other  agent  on  its  behalf,  maintained  in  the  Province 
of  Ontario  any  office  or  place  at  which  transfers  of  its  shares  may  be 
made  or  recorded,  other  than  the  head  office  of  the  company  in 
Ontario. 

18.  The  said  Frank  V.  E.  Bardol  died  testate,  and  letters  pro- 
bate of  his  last  will  and  testament  were  issued  out  of  the  Surro- 
gate Court  of  the  County  of  Erie,  in  the  said  State  of  New  York, 
on  the  23rd  day  of  April,  1925,  to  the  said  Lillian  C.  Wagner 
(now  Lillian  C.  Eyeington)  and  the  Marine  Trust  Company  of 
Buffalo  as  the  executors  and  trustees  thereof.  No  application  has 
been  made  for  the  purpose  of  admitting  the  said  will  to  probate  in 
any  of  the  Surrogate  Courts  of  the  Province  of  Ontario. 

19.  On  or  about  the  2nd  day  of  February,  1927,  the  plaintiff 
corporation  received  from  the  said  executors  a letter  of  the  said 
date,  a copy  whereof  is  annexed  as  schedule  C,  forming  part  of  tlie 
statement  of  facts. 

20.  On  or  about  the  4th  day  of  February,  1927,  the  plaintiff 
corporation  received  from  the  solicitors  acting  for  and  on  behalf  of 
the  Succession  Duty  Office  of  the  Province  of  Ontario,  a letter  dated 
the  3rd  day  of  February,  1927,  a copy  whereof  is  annexed  as  sche- 
dule D,  forming  part  of  the  statement  of  facts. 

21.  On  the  11th  day  of  August,  1*926,  the  plaintiff  corporation 
issued  to  the  said  executors  and  trustees  of  the  estate  of  the  said 
Frank  Y.  E.  Bardol  certificates  for  the  said  remaining  common 
shares  and  for  the  said  preference  shares  to  which  he  had  become 
entitled,  and  the  said  shares  and  the  certificates  therefor  are  held 
by  the  said  executors  and  trustees  at  the  said  city  of  Buffalo. 

22.  None  of  the  said  9,000  preference  shares  and  996  common 
shares  to  which  the  said  Frank  V.  E.  Bardol  deceased  was  entitled, 
and  which  are  now  held  by  his  said  executors  and  trustees,  have 
been  sold  or  disposed  of. 

Of  the  four  declarations  asked  for  in  the  statement  of  claim 
it  is  only  necessary  to  decide  as  to  the  first,  namely, 
whether  the  shares  of  the  capital  stock  of  the  plaintiff  corporation 
owned  by  Frank  Y.  E.  Bardol,  or  to  which  he  was  entitled  at  the 
time  of  his  decease,  are  subject  to  succession  duty  under  the  On- 
tario Succession  T)utv  Act.  The  second  and  third  declarations 
must  necessarily  follow,  if  the  first  question  is  decided  in  favour 
of  the  plaintiff.  T do  not  deal  with  the  fourth. 
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Two  sets  of  taxes  were  paid  in  New  York  State,  one  called  a 
transfer  tax,  which  was  alleged  to  be  a succession  duty  tax,  was 
paid  to  the  State  of  New  York,  amounting  to  $14,703.77,  and  a 
tax  to  the  United  States  Government,  alleged  to  be  in  respect  of 
succession  duty  to  the  Federal  Government,  amounting  to  $35,- 
752.83.  The  property  upon  which  these  taxes  were  imposed  in- 
cluded the  Erie  Beach  shares. 

I am  of  opinion  that  the  Ontario  Succession  Duty  Act  is  a 
succession  duty  Act  and  not  an  estate  and  probate  duty  Act.  In 
other  words,  it  is  an  Act  which  levies  a succession  or  legacy  duty 
and  is  a revenue  act,  as  opposed  in  principle  to  an  estate  and  pro- 
bate duty  Act,  which  imposes  a duty  as  a condition  of  the  grant  of 
local  probate  or  administration,  regardless  of  the  destination  of 
the  property. 

The  intention  of  the  Act  is  to  tax  succession  and  not  property, 
and  the  amount  of  the  tax  depends  entirely  upon  the  succession, 
that  is,  upon  the  relationship  to  the  decedent  of  the  person  who 
inherits.  The  Act  shews  the  earmarks  of  succession  duty  as 
opposed  to  estate  and  probate  duty,  and  this  is,  in  my  opinion,  the 
determining  factor — that  the  duty  is  imposed  upon  the  succession. 
In  Attorney-General  for  Ontario  v.  Baby  (1926),  60  O.L.R.  1,  the 
Chief  Justice  of  Ontario  says  (p.  4)  :■ — - 

“The  Quebec  Act  taxes  transmission.  The  Ontario  Act  taxes 
succession.  The  conditions  which  in  each  case  cover  the  right  to 
tax  are  substantially  the  same.” 

And  with  him  Magee  and  Smith,  JJ.A.,  agreed. 

Now  the  right  to  these  shares  is  an  intangible  asset,  and  is  tax- 
able where  the  domicile  of  the  decedent  is.  pursuant  to  the  doctrine 
of  mob  Hi  a sequuntur  personam. 

I am  of  opinion  that  this  case  is  concluded,  so  far  as  I am  con- 
cerned, by  Attorney-General  for  Ontario  v.  Baby , 59  O.L.R.  LSI,  60 
O.L.R.  1,  which  is  in  its  facts  almost  the  exact  converse  of  the  case 
at  bar.  In  that  case  the  stocks  and  bonds  which  it  was  proposed  to 
tax  in  Ontario  were  situated  physically  in  Detroit,  but  the  deceased 
was  domiciled  in  Ontario.  If  the  doctrine  of  the  situs  of  the 
shares  is  to  govern,  the  Baby  case  is  much  stronger  than  this, 
because  here,  although  the  bead  office  of  the  company  is  in  Ontario, 
the  directors  and  shareholders,  having  the  right  to  meet  without 
Ontario,  could,  deal  effectively  with  the  transfer  of  the  shares  in  the 
State  of  New  York  irrespective  of  the  location  of  the  head  office  of 
the  companv.  bv  settinor  un  rmrsnnrt  to  bv-law  No.  22  a transfer- 
agency  in  the  State  of  New  ork.  in  which  case  the  shares  could 
be  transferred  at  the  office  of  the  oompanv’s  transfer-agents,  and 
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there  is  nothing  that  I can  see  in  the  fact  that  the 
head  office  of  the  company  was  in  Ontario,  under  the 
circumstances  of  this  case,  to  give  an  artificial  situs  in  Ontario 
alone  either  to  the  issued  shares,  the  certificates  of  which  were 
in  the  State  of  New  York,  or  the  unissued  shares  of  this  company, 
but  rather  the  contrary.  But  the  question  of  situs  only  arises  in 
the  event  of  my  holding  that  the  Ontario  Succession  Duty  Act  is 
not  what  it  is  called  but  is  a probate  and  estate  duty  Act.  As  I 
have  said,  I am  of  opinion  that  it  is  in  essence  a true  succession 
duty  Act,  and  the  doctrine  of  mobilia  sequuntur  personam  applies. 

The  case  was  very  ably  argued  on  both  sides,  and  Mr.  Marquis 
strenuously  contended  that  the  Court  was  bound  by  Rex  v.  Lovitt, 
1 1912]  A.C.  212.  This  case  was  referred  to  by  counsel  for  the 
appellants  in  Attorney-General  for  Ontario  v.  Baby.  It  was  a New 
Brunswick  case  and  was  founded  on  Harding  v.  Commissioners  of 
Stamps  for  Queensland , [1898]  A.C.  769.  In  it  the  Queensland 
Legislature  was  held  to  have  had  plenary  power  to  exclude  by 
appropriate  words  the  doctrine  of  mobilia  sequuntur  personam. 
The  difference  however  between  the  powers  of  a Province  of  Canada 
and  of  the  Colony  of  Queensland  is  pointed  out  by  Anglin,  J.  (now 
Chief  Justice  of  Canada),  in  Smith  v.  Provincial  Treasurer  for 
Nova  Scotia  (1919),  58  Can.  S.C.R.  570,  at  p.  590.  There  is  no 
such  plenary  power  in  any  Province  of  Canada. 

The  declaration  asked  for  in  the  first  of  the  claims  of  the 
plaintiff’s  statement  of  claim  should  be  made. 


[GRANT,  J.A.] 

Fort  Frances  Pulp  Co.  y.  Spanish  River  Pulp  Co. 

Contract — Supply  of  Newsprint  to  Canadian  Publishers — Plaintiffs 
Supplying  more  than  Fair  Share — Action  against  other  Manufac- 
turers for  Indemnity  and  Adjustment — Failure  to  Prove  Agree- 
ment— Obligation  under  Orders  in  Council  Passed  pursuant  to  War 
Measures  Act,  J01J/,  5 Geo.  V.  ch.  2 (2nd  sess.) — Authority  of 
Papei'  Controller  and  Appellate  Tribunal  Appointed  by  Orders  in 
Council — Absence  of  Jurisdiction  in  Court — Counterclaim. 

The  plaintiff  company,  a manufacturer  of  newsprint,  brought  this 
action  against  other  manufacturers  of  the  same  article,  for  a 
declaration  that  such  of  the  defendants  as  supplied  less  than  their 
proper  share  of  newsprint  to  Canadian  publishers  during  the  years 
1918  and  1919  were  liable  to  pay  to  the  plaintiff  company  the  loss 
suffered  by  it  in  supplying  more  than'  its  proper  share  during  the 
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two  years,  and  asked  for  an  account  and  payment.  The  claim  was 
based  upon  an  alleged  agreement  between  the  parties,  and  also  upon 
orders  alleged  to  have  been  made  by  the  Paper  Controller  appointed 
by  the  Canadian  Government  in  November,  1917,  by  an  order  in 
council  then  passed,  pursuant  to  the  War  Measures  Act,  1914,  5 Geo. 
V.  ch.  2 (2nd  sess.) : — 

Held,  upon  the  evidence,  that  the  plaintiff  company  had  failed  to 
establish  the  making  of  any  binding  or  enforceable  agreement  with 
the  defendants*  or  any  of  them. 

And  held,  that,  although  the  plaintiff  company  sustained  a substantial 
loss  of  profit  by  reason  of  its  having  been  compelled  by  the  Govern- 
ment to  supply  the  Western  Canadian  publishers  with  newsprint 
at  prices  fixed  by  the  Controller,  when  it  could  have  sold  to  United 
-States;  customers  at  higher  prices,  and  was  thus  compelled  to  bear 
the  burden  which  should  have  been  shared  by  some  of  the  defend- 
ants, the  Court  had  no  jurisdiction  to  compel  an  adjustment  of  the 
plaintiff  company’s  claim  by  those  defendants  who  shirked  their 
fair  share  of  the  burden. 

Where  a liability  not  existing  at  common  law  is  created  by  a statute 
which  at  the  same  time  gives*  a special  and  particular  remedy  for 
enforcing  it,  the  remedy  provided  by  the  statute  must  be  followed. 

Pasmore  v.  Oswaldtioistle  Urban  District  Council , [1898]  A.C.  387,  and 
earlier  cases,  followed. 

Cameron  v.  Cuddy,  [1914]  A.C.  651,  distinguished. 

No  authority  to  make  an  order  for  payment  of  money  by  one  manu 
facturer  to  an’other  was  vested  in  the  Paper  Controller;  and,  assum- 
ing that  he  had  authority,  he  never  exercised  it.  No  such  claim  as 
that  made  by  the  plaintiff  company  could  arise  unless  and  until 
such  an  order  had  been  made  by  the  Controller.  He  was  invested 
with  a discretion  of  a judicial  or  semi-judicial  character,  which  he 
alone  (and  the  Appellate  Tribunal  over  him,  appointed  by  the  same 
authority)  could  exercise. 

The  plaintiffs’  claim  therefore  failed. 

The  defendants  counterclaimed  for  the  amount  overpaid  in  respect 
of  differentials*  for  the  year  1917  and  in  respect  of  the  rebate  owed 
by  the  Government  to  the  plaintiff  company  for  sulphide  duty:  — 

Held,  that  these  were  matters  within  the  authority  of  the  Controller, 
subject  to  appeal  to  the  Tribunal,  and  the  Court  had  no  jurisdiction 
to  interfere;  and,  in  any  event,  the  Court  was  not  disposed  to  assist 
the  defendants,  in  the  circumstances. 
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An  action  for  a declaration  of  the  liability  of  the  defendants,  or 
of  some  of  them,  to  the  plaintiff  company,  in  respect  of  the  supply 
of  newsprint  to  Canadian  publishers  in  the  years  1'9 1 8 and  1919. 
and  for  an  accounting  and  payment  to  the  plaintiff  company  of 
such  sum-  as  may  be  found  due. 


May  26,  27,  30,  and  31.  The  action  and  a counterclaim  were 
tried  before  Grant,  J..  without  a jury,  in  Toronto. 

W.  N.  Tilley,  K.C..  and  A.  J.  Thomson,  for  the  plaintiff  com- 
pany. 

I.  F.  HeHmulh,  K.C..  and  Lyle  Hornsey,  for  the  defendants 
the  Eddy  Company  and  the  News  Pulp  and  Paper  Company. 
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G.  II.  Kilmer , K.C..  Christopher  C.  Robinson,  K.C.,  and  L.  A. 
Landriau,  for  the  defendants  the  Abitibi  Company  and  the  St. 
Maurice  Company. 

G.  F.  Henderson,  K.C.,  for  the  defendants  the  executors  of  J.  R. 
Booth. 

Glyn  Osier , K.C.,  J.  G.  Gibson,  and  G.  R.  Munnoch,  for  the 
other  defendants. 


December  31.  Grant,  J.A.  S — The  plaintiff s’  claim  as  stated  in 
the  .prayer  of  their  pleading  is  for  “a  declaration  that  such  of  the 
defendants  as  supplied  less  than  their  proper  share  of  newsprint  to 
Canadian  publishers  during  the  period  from  the  1st  January,  1916, 
to  the  31st  December,  1919,  are  liable  to  pay  to  the  plaintiffs  the 
loss  suffered  by  the  plaintiffs  in  supplying  more  than  their  proper 
share  of  newsprint  to  Canadian  publishers  during  the  said  period ; 
and  an  accounting  between  the  parties  for  the  said  period;  pay- 
ment of  the  amounts  found  owing  to  the  plaintiffs  upon  such 
accounting ; and  the  costs  of  the  action ; together  with  such  fur- 
ther and  other  relief  as  the  circumstances  of  the  case  may  require/’ 

By  the  pleading,  the  plaintiffs’  claim  is  based  upon  an  alleged 
agreement  between  the  parties,  of  which  particulars  were  delivered 
pursuant  to  an  order  made  in  Chambers,  and  also  upon  orders 
alleged  to  have  been  made  by  the  Paper  Controller,  to  which  an 
extended  reference  is  hereafter  made. 

Various  defences  were  put  forward,  the  nature  and  particulars 
of  which  will  be  disclosed  in  due  course. 

Mr.  Osier  took  the  most  active  part  for  the  defence,  other  coun- 
sel intervening  only  when  it  was  necessary  or  expedient  to  adduce 
evidence  specially  on  behalf  of  their  respective  clients  or  to  pre- 
sent argument  for  them. 

At  the  outset,  Mr.  Osier  raised  the  preliminary  objection  that, 
as  the  matters  which  form  the  subject  of  this  litigation  had  been 
referred  to  an  official  known  as  the  Paper  Controller  (appointed 
by  order  in  council,  by  statutory  authority),  from  whom  a right 
of  appeal  was  given  to  a specially  named  appeal  tribunal,  this  Court 
has  no  jurisdiction  to  entertain  an  action. 

At  the  request  of  the  defence  counsel  an  amendment  to  their 
pleadings  was  permitted  to  enable  them  to  claim  a right  of  set-off 
in  respect  of  moneys  which  they  allege  had  been  paid  to  or  to  the 
account  of  the  jflaintiff  company,  and  to  a return  of  which  the 
defendants  alleged  that  they  were  entitled. 

On  behalf  of  all  the  defendants  Mr.  Osier  stated  that  they  did 
not  intend  to  raise  or  press  the  issue  as  to  the  authority  of  the 
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Dominion  Government  to  pass  the  orders  in  council  under  which 
certain  officials,  including  the  Paper  Controller,  assumed  to  exer- 
cise certain  powers,  but  that  the  defendants  desired  to  reserve 
their  right  to  raise  this  question  in  another  court.  Mr.  J.  R. 
Booth,  one  of  the  defendants,  having  died  since  the  action  waa 
begun,  his  personal  representatives  had  been  substituted  as  defend- 
ants by  order  duly  made. 

This  is  one  case  more  to  be  added  to  the  long  list  of  actions 
arising  by  reason  of  the  War.  The  pertinent  facts  are  as  follows. 

The  plaintiff  company  and  the  defendants  were  in  1917,  and 
still  are,  manufacturers  of  what  is  known  as  newsprint,  the  name 
given  to  'that  quality  of  paper  which  is  utilised  in  the  publication 
of  newspapers.  In  the  early  part  of  the  year  1917  the  major  part 
of  the  newsprint  manufactured  in  the  Dominion  of  'Canada  was 
exported  to  the  United  States.  It  was , estimated  that  approxi- 
mately 87  per  cent,  of  the  Canadian  product  went  to  customers  in 
the  adjoining  Republic.  The  demand  for  newsprint  in  the  United 
States  was  so  pressing  that,  as  an  almost  inevitable  consequence,  the 
price  commenced  and  continued  to  rise.  The  production  of  news- 
print in  the  United  States  being  very  much  less  than  was  required 
to  supply  the  demand  in  that  country,  the  manufacturers  of  news- 
print in  Canada  were  reaping  the  benefit.  With  perhaps  two  or  three 
exceptions  the  newsprint  manufacturers  of  the  Dominion  exported 
nearly  the  whole  of  their  output,  and,  as  a result  of  the  above  con- 
ditions, the  publishers  of  newspapers  in  Canada  were  compelled, 
either  to  meet  the  high  prices  which  were  being  paid  in  the  United 
States,  or  to  do  without  the  newsprint,  which  meant  to  stop  publi- 
cation. By  reason  of  the  long  carriage  from  the  mills  to  their 
places  of  publication,  and  the  resulting  high  freight  rates,  the 
publishers  in  Manitoba,  Saskatchewan,  and  Alberta  were  the  chief 
sufferers;  those  in  Alberta  were  in  part  supplied  by  mills  in  British 
Columbia,  but  publishers  in  Saskatchewan  and  Manitoba  were  com- 
pelled to  rely  upon  shipments  of  newsprint  from  Eastern  Canada. 
The  situation  having  become  acute,  an  association  of  publishers 
made  representations  to  the  Government  of  Canada  seeking  some 
relief,  and  it  was  urged  on  their  behalf,  not  without  some  reason, 
that,  as  the  bulk  of  the  newsprint  manufactured  on  this  continent 
was  produced  in  Canada,  under  the  then  existing  conditions  the 
Canadian  publishers  ought  not  to  bo  forced  out  of  existence  for 
lack  of  newsprint  of  which  so  great  a quantity  was  being  produced 
in  this  country.  For  obvious  reasons,  the  Government  was  anxious 
to  assist  the  publishers,  and.  to  insure  a continuance  of  the  news- 
papers issued  in  this  country,  conferences  were  had  with  mann- 
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facturers  and  publishers  with  a view  to  finding  a solution  of  the 
problem. 

In  the  second  session  of  the  Dominion  Parliament  in  the  year 
1914,  there  was  enacted  what  was  known  as  the  War  Measures  Act 
of  1914,  being  chapter  2 of  the  statutes  passed  in  the  second  ses- 
sion of  that  year.  This  is  to  be  found  in  the  volume  of  the  Domin- 
ion statutes  of  1915.  The  title  given  to  the  statute  furnishes  in- 
formation as  to  its  purpose,  being  “An  Act  to  confer  certain  powers 
upon  the  Governor  in  Council  and  to  amend  the  Immigration  Act.” 
Section  2 of  the  statute  reads  as  follows: — 

“All  acts  and  things  done  or  omitted  to  be  done  prior  to  the 
passing  of  this  Act  and  on  and  after  the  first  day  of  August, 
A.D.  1914,  by  or  under  the  authority  of  or  ratified  by, — 

(a.)  His  Majesty  the  King  in  Council; 

( b ) Any  minister  or  officer  of  his  Majesty’s  Imperial  Govern- 
ment ; 

( c ) The  Governor  in  Council; 

( d ) Any  Minister  or  officer  of  the  Government  of  Canada: 

( e ) Any  other  authority  or  person ; 

which,  had  they  been  done  or  omitted  after  the  passing  of  this  Act. 
would  have  been  authorised  by  this  Act  or  by  orders  or  regulations 
hereunder,  shall  be  deemed  to  have  been  done  or  omitted  under  the 
authority  of  this  Act,  and  are  hereby  declared  to  have  been  law- 
fully done  or  omitted.” 

Various  other  extraordinary  provisions  are  to  be  found  in  this 
statute  (vide  sec.  6),  all  of  which  were  doubtless  justified  by  the 
then  state  of  war.  Assuming  that  the  Dominion  Parliament  had 
power  to  pass  such  legislation,  I think  the  language  of  the  statute 
is  sufficiently  wide  to  authorise  what  was  done  by  the  Governor  in 
Council,  in  the  various  orders  in  council  issued. 

On  the  16th  April,  1917,  an  order  was  passed  authorising  the 
Minister  of  Customs  to  fix  the  price  of  newsprint  to  be  furnished 
by  the  manufacturers  to  the  publishers  of  Canada  from  the  1st 
March,  1917,  to  the  1st  June  of  the  same  year.  A copy  of  'this 
order  in  council  will  be  found  in  exhibit  1,  which  contains  copies 
of  many  orders  in  council  and  of  orders  of  the  Paper  Controller 
and  of  the  Paper  Control  Tribunal  and  other  documentary  material 
which  were  put  in  by  counsel  in  this  form  for  convenience  of  refer- 
ence. Copies  of  orders  in  council  or  other  such  documentary 
evidence,  to  which  references  are  hereafter  made,  will  be  found  in 
exhibit  1,  unless  it  is  otherwise  specified. 

In  this  order  in  council  of  the  16th  April.  1917.  the  Minister 
of  Customs  was  authorised  to  fix  both  the  quantity  and  the  price 
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of  newsprint  paper  furnished  or  to  be  furnished  to  Canadian  pub-  Grant, J.A 
lishers  for  the  three  months  period  above  mentioned.  Substantial 
penalties  were  imposed  upon  any  person  who  might  contravene  or 
fail  to  observe  the  provisions  of  the  order  in  council  or  any  regula- 
tion or  order  made  thereunder. 


On  the  same  date  a further  order  in  council  was  issued  referring 
to  a report  from  the  Minister  of  Finance,  dated  the  14th  April, 
1917,  wherein  the  latter  stated  that  it  was  advisable  that  action  be 
taken  to  ensure  to  the  publishers  of  Canadian  newspapers  an  ade- 
quate supply  of  newsprint  paper  at  reasonable  prices.  The  Minister 
recommended  that  R.  A.  Pringle,  K.C.,  of  Ottawa,  should  be  ap- 
pointed Commissioner  under  part  I.  of  the  Inquiries  Act,  R.S.C. 
1906,  ch.  104,  and  amending  Act  2 Geo.  Y.  ch.  28,  with  power 
to  conduct  an  inquiry  concerning  the  manufacture,  sale,  price,  and 
supply  of  newsprint  paper  within  the  Dominion  of  Canada,  and 
that  he  also  be  appointed  an  officer  under  sec.  6 of  the  War  Mea- 
sures Act  for  the  due  enforcement  of  all  orders  and  regulations 
made  by  the  Minister  of  Customs  under  the  preceding  order  in 
council  of  the  same  date,  namely,  the  16th  April,  1917.  The 
commission  appointing  Mr.  Pringle  as  Paper  Commissioner  fol- 
lows the  order  in  council. 
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On  the  8th  M*ay,  1917,  the  Minister  of  Customs  issued  an  order 
fixing  the  price  at  which  newsprint  was  to  be  supplied  by  Canadian 
manufacturers  thereof  to  the  Canadian  publishers  during  the  period 
from  the  1st  March  to  the  1st  June,  1917.  This  order  recited  the 
order  in  council  of  the  16th  April,  and  proceeded  to  fix  prices  as 
stated.  Two  paragraphs  of  this  order  are  of  especial  interest,  and 
read  as  follows : — • 

“And  whereas  under  existing  conditions  the  supply  of  news- 
print paper  to  Canadian  publishers  by  the  manufacturers  is  not 
proportionately  distributed  between  them,  and  by  reason  of  the 
fact  that  the  prices  fixed  are  considerably  below  those  the  manu- 
facturers are  receiving  from  export  business,  I do  order  that  each 
manufacturer  shall  bear  his  due  proportion  of  the  cost  so  entailed 
in'  complying  with  the  above,  and  that  if  arrangements  are  not 
made  between  the  manufacturers  for  the  pooling  of  such  cost  and 
for  adjustment  between  themselves  in  proportion  to  the  percentage 
of  their  output  supplied  to  Canadian  publishers  then  an  account- 
ing be  made  and  the  manufacturer  or  manufacturers  who  have 
supplied  a greater  or  less  percentage  of  Canadian  tonnage  than 
properly  attributable  to  them  shall  be  paid  by  the  other  manu- 
facturers sufficient  to  place  them  in  the  same  position  as  the 
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manufacturer  or  manufacturers  who  have  not  supplied  their  pro- 
per percentage  of  paper  to  the  Canadian  publishers. 

“That  the  manufacturers  shall  when  called  upon  furnish  to  the 
Commissioner  appointed  by  order  in  council,  dated  the  16th  April. 
1917,  being  order  No.  1060,  accurate  figures  shewing  the  total 
tonnage  of  newsprint  paper  produced  and  shipped  during  the  pre- 
ceding month  and  the  tonnage  so  produced  and  shipped  for  the 
Canadian  market  and  export  markets  respectively  together  with 
the  price  f.o.b.  at  the  mill  both  for  paper  for  export  and  paper  for 
Canadian  trade.” 

The  first  of  these  two  paragraphs  is  self-explanatory,  and  the 
circumstances  mentioned  and  the  measures  taken  by  the  Minister 
and  subsequently  by  the  Paper  Commissioner  or  controller,  in 
efforts  both  to  supply  Canadian  publishers  with  newsprint,  and  at 
the  same  time  to  divide  the  burden  of  so  doing  equitably  among 
the  newsprint  manufacturers,  have  given  rise  to  this  litigation. 
The  plaintiff  company  founds  its  claim  in  contract  also,  as  to 
wThich  reference  will  subsequently  be  made. 

The  powers  given  to  the  Minister  of  Customs  by  the  order  in 
council  of  the  16th  April  were  continued  by  subsequent  orders. 

On  the  28th  May,  the  Minister  of  Customs  fixed  the  prices  of 
newsprint  to  be  supplied  to  Canadian  publishers  for  the  month  of 
.Tune.  This  order  also  contains  the  paragraphs  which  are  specially 
referred  to  above.  Again,  on  the  30th  June,  the  Minister  fixed 
the  prices  which  were  to  obtain  from  the  1st  July  to  the  1st 
August.  This  order  also  contained  the  paragraphs  already  quoted 
and  contained  a further  order  that  “any  and  all  manufacturers 
shall  when  called  upon  by  the  Commissioner  supply  paper  in  such 
quantity  or  quantities  as  the  Commissioner  may  direct  to  such 
newspaper  or  newspapers  as  he  may  direct.”  This  order  is  made 
subject  to  revision  as  to  price  in  the  event  of  it  being  decided  at  a 
later  date  that  the  price  now  charged  is  either  too  high  or  too  'low. 

On  the  31st  July,  the  Minister  made  a further  order,  similar  in 
form  to  the  last  above  mentioned,  by  which  he  fixed  the  prices 
which  were  to  rule  for  the  month  of  August. 

By  order  in  council  dated  the  1st  September,  1917,  the  special 
powers  previously  given  to  the  Minister  of  Customs  in  respect  of 
the  matters  mentioned  were  extended  to  the  1st  December,  1917. 

Under  dates  the  1st  September,  the  1st  October,  and  the  2nd 
November,  the  Minister  of  Customs  issued  further  orders  fixing 
prices  for  the  months  of  September,  October,  and  November,  1917. 
respectively,  and  the  special  paragraphs  which  have  already  been 
quoted  appear  in  the  orders  also. 
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On  the  3rd  November,  1917,  ail  order  in  council  was  issued,  by 
which,  after  reciting  the  appointment  of  Mr.  Pringle  as  Commis- 
sioner to  conduct  an  inquiry,  and  the  making  of  various  orders  by 
the  Minister  of  Customs,  and  that  the  investigations  were  still  in 
progress,  special  reference  is  made  to  the  paragraphs  which  had 
been  contained  in  the  orders  of  the  Minister  of  Customs,  referring 
especially  to  the  provision  for  adjustment  to  be  made  among  manu- 
facturers of  newsprirft  in  proportion  to  their  total  output,  so  that 
the  loss  of  profit  or  burden  occasioned  by  supplying  the  Canadian 
publishers  at  the  lower  prices  might  he  equitably  distributed  among 
the  manufacturers.  This  order  proceeds  to  appoint  R.  A.  Pringle, 
K:C.,  a Controller,  continuing  to  have  all  the  powers  which  had 
been  given  him  under  the  commission  issued  on  the  16th  April,  and 
also  giving  him  full  power  to  carry  out  all  the  terms  and  condi- 
tions of  the  different  orders  made  from  time  to  time  by  the  Min- 
ister of  Customs,  and  authorising  the  said  R.  A.  Pringle,  K.C.,  to 
fix  the  quantity  and  price  of  newsprint  paper  and  other  classes  of 
paper  to  be  furnished  to  Canadian  publishers  by  the  manufac- 
turers during  the  continuance  of  the  war;  to  fix  the  price  of  pulp, 
including  sulphite  and  sulphate ; the  prices,  however,  to  be  first 
approved  by  the  Governor  in  Council.  This  order  further  auth- 
orises Mr.  Pringle  “to  make  such  order's  as  he  might  deem  neces- 
sary or  advisable  for  the  distribution  and  delivery  of  paper  by  the 
manufacturers  to  the  publishers,  and  for  the  distribution  and 
delivery  of  pulp  to  manufacturers  of  newsprint  and  other  paper.” 
It  provides  that  “all  orders  and  regulations  made  by  the  Controller 
under  this  authority  shall  have  the  force  of  law  and  shall  be  en- 
forced by  such  officer  or  officers  as  the  Controller  may  appoint; 
that  any  person  who  contravenes  or  fails  to  observe  any  regulation 
or  order  made  under  this  authority  shall  be  liable  to  punishment 
as  provided  by  the  War  Measures  Act  ; and  that  in  the  course  of 
and  in  connection  with  his  investigation  the  Controller  be  auth- 
orised to  confer  and  co-operate  with  the  Federal  Trade  Commis- 
sioner of  the  United,  States  of  America  ; and  that  the  Controller 
be  authorised  under  the  Inquiries  Act  to  engage  the  services  of 
such  accountants,  engineers,  technical  advisers,  or  other  experts, 
clerks,  reporters,  and  assistants,  as  he  may  deem  necessary  and 
advisable.  The  expenditure  hereunder  to  be  charged  to  War  appro- 
priation/’ 

If  the  provisions  of  this  order  in  council  are  to  be  strictly  inter- 
preted, 1 have  grave  doubt  as.  to  there  having  been  thereby  con- 
ferred upon  Mr.  Pringle  as  Controller  or  Commissioner  the  power 
or  authority  to  do  or  order  to  be  done  some  of  the  things  which  he 
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subsequently  did  or  ordered.  I think  it  is  open  to  very  serious 
question  whether  the  language  of  the  above  order  in  council  auth- 
orised the  Controller  to  order  one  manufacturer  to  pay  money  to 
another,  in  respect  of  the  so-called  “differentials.”  However  that 
may  be,  as  will  hereafter  appear,  his  possession  of  such  right  or 
authority  seems  to  have  been  recognised  by  the  Paper  Control 
Tribunal,  which  was  the  appellate  court  created  by  order  in  council 
to  hear  appeals  from  the  orders  of  the  Paper  Controller. 

As  has  already  been  stated,  the  plaintiff  company  bases  its 
claims  not  only  on  the  orders  of  the  Paper  Controller  but  also  upon 
an  alleged  agreement  between  the  parties.  As  disclosed  by  the 
statement  of  claim  and  the  particulars  thereof  filed  pursuant  to 
order  of  the  Master  in  Chambers,  it  is  alleged  that  such  agreement 
was  in  writing;  was  dated  on  or  about  the  21st  February,  1917; 
was  entered  into  in  the  city  of  Montreal  by  the  companies  repre- 
sented at  a meeting  of  the  Canadian  Pulp  and  Paper  Makers  Asso- 
ciation ; and  that  the  terms  and  provisions  of  the  said  agreement 
are  as  set  out  in  the  so-called  differential  clause  contained  in  the 
price-fixing  order  of  the  Minister  of  Customs  and  the  Commis- 
sioner, R.  A.  Pringle,  K.C. 

At  the  close  of  the  trial  before  me,  the  impression  was  quite 
clearly  made  upon  my  mind  that  the  plaintiffs  had  failed  to  estab- 
lish the  making  of  any  such  binding  or  enforceable  agreement  as 
was  pleaded.  The  evidence  of  the  officials  of  the  plaintiff  company 
in  regard  to  what  was  alleged  to  have  taken  place  was  of  too  inde- 
finite a character  to  furnish  any  satisfactory  foundation  for  a 
valid  and  enforceable  contract ; and  it  was  abundantly  clear  to  my 
mind,  by  the  evidence  of  other  witnesses,  that  no  such  definite  or 
valid  and  enforceable  agreement  had  been  entered  into.  In  so  far 
as  this  phase  of  the  matter  is  concerned,  my  finding  is  against  the 
plaintiffs. 

On  the  17th  November,  1917,  the  Paper  Controller  issued  his 
first  order ; and,  as  subsequent  orders  issued  by  him  down  to  and  in- 
cluding the  30th  August,  1918.  were  made  in  similar  form,  it  is 
convenient  to  give  some  particulars  of  this  one.  The  order  recites 
the  appointment  of  the  Controller  and  also  that  the  Minister  of 
Customs  had  fixed  the  price  and  quantity  of  newsprint  paper  to  be 
furnished  to  Canadian  publishers  by  the  manufacturers  up  to  the 
20th  November,  1917,  and  that  it  was  necessary  for  the  Controller 
to  fix  the  price  from  that  date,  which  he  proceeded  to  do  with 
respect  to  a period  of  two  months  from  the  20th  November,  1917, 
to  the  20th  January,  1918.  Then  follows,  verbatim  the  differen- 
tial paragraph  which  has  been  quoted  above,  as  it  had  been  inserted 
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in  the  earlier  orders  of  the  Minister  of  Customs.  It  is  quite  evi- 
dent that  this  paragraph  was  copied  exactly  from  the  Minister's 
orders.  The  next  paragraph  is,  with  some  slight  alterations  to 
suit  the  change  of  circumstances,  a copy  of  the  other  and  succeed- 
ing paragraph  contained  in  the  Minister's  order,  ot  which  para- 
graph also  a copy  is  quoted  above.  Then  follow  two  short  para- 
graphs as  follows : — 

“This  order  is  made  subject  to  revision  as  to  the  price  in  event 
of  it  being  decided  at  a later  date  that  ;the  prices  now  charged  are 
either  too  high  or  too  low. 

“This  order  is  subject  to  approval  by  the  Governor  in  Council." 

The  paragraph  above  referred  to,  and  previously  quoted  in  full, 
which  is  spoken  of  in  the  evidence  before  me  and  in  the  documents 
and  correspondence  as  the  “differential"  clause,  is  to  be  found  in 
each  of  the  price-fixing  orders  of  the  Paper  Controller,  down  to 
and  including  the  30th  August,  1918,  but  is  not  to  be  found  in 
any  order  issued  by  him  subsequent  to  that  time. 

On  the  19th,  24th,  and  28th  January,  1918,  the  Controller 
issued  further  price-fixing  orders,  intended  to  be  effective  down 
to  the  1st  May,  1918.  On  the  29th  April,  the  31st  M*ay,  and  the 
24th  June,  respectively,  further  orders  were  made,  in  substantially 
the  same  form  as  before,  and  operating  up  to  the  31st  August, 
1918.  All  of  the  orders  heretofore  mentioned  appear  to  have 
been  approved  by  orders  in  council  issued  subsequent  thereto. 

On  the  6th  August,  1918,  the  Controller  issued  an  order  “de- 
termining differentials  to  the  31st  December,  1947."  This  was 
the  first  order  made  fixing  definite  sums  and  directing  the  same 
to  be  paid  by  certain  of  the  manufacturers  to  the  plaintiff  com- 
pany, and  the  total  amount  ordered  to  be  paid,  as  will  appear 
by  perusal  of  the  copy  of  the  order  in  exhibit  1 (at  p.  45),  was 
$100,797.71.  This  order  recited  the  various  measures  which  had 
been  taken  with  a view  to  securing  for  Canadian  publishers  a 
full  supply  of  newsprint  and  the  various  orders  which  had  been 
made  and  orders  of  the  Minister  of  Customs  issued  pursuant 
thereto;  recited  verbatim  the  “differential"  paragraph  contained 
in  the  Minister's  orders,  the  appointment  of  the  Controller  and 
a statement  of  his  powers,  the  price-fixing  orders  which  he  had 
previously  made,  and  further  (that  the  plaintiff  company,  in 
obedience  to  his  orders,  had  supplied  a very  much  larger  pro- 
portion of  paper  to  Canadian  publishers  than  properly  attribut- 
able to  it,  and  is  entitled  to  the  “differential,"  as  set  out  in 
the  report  of  G.  T.  Clarkson,  accountant,  said  “differential"  cov- 
ering the  months  of  March,  April,  M'ay,  June,  July.  August.  Sep- 
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teinber,  October;,  November,  and  December  of  'the  year  191?.  (Then 
follows  a list  of  the  companies  required  to  pay,  and  the  amounts 
payable,  to  which,  however,  was  subsequently  added  interest). 
Then  follows  this  paragraph: — 

“I  direct  and  order  that  the  above  amounts  together  with 
interest  at  the  rate  of  5 per  cent,  per  annum  be  paid  by  the 
above  named  companies  to  the  Fort  Frances  Pulp  and  Paper 
Company  Ltd.,  within  thirty  days  from  the  date  hereof.” 

After  giving  the  list  of  the  companies  and  particulars  of  the 
amounts  payable  by  each,  with  the  total  as  already  stated,  the 
order  proceeds  in  the  following  words : — 

“I  recommend  that,  in  the  event  of  any  of  the  above  named 
companies  refusing  to  comply  with  this  order,  no  licence  issue 
to  such  company  or  companies  so  refusing  or  neglecting  to  com- 
ply with  this  order  for  export  of  paper.” 

Approval  of  the  above  order  was  given  by  order  in  council  on 
the  23Td  August,  1918. 

By  way  of  preparation  for  the  making  of  this  order,  a long 
and  painstaking  investigation  was  required  to  be  made  by  Mr. 
Clarkson  and  his  assistants,  and  some  slight  idea  of  the  extent  of 
such  investigation,  and  of  the  work  which  had  to  be  done  in  pre- 
paring the  basis  upon  which  the  order  might  be  made,  will  be 
obtained  by  a perusal  of  exhibits  10,  11,  and  12,  which  are  the 
statements  of  “differentials”  as  prepared  for  the  Controller  and 
the  Paper  ‘Control  Tribunal  in  respect  of  the  period  in  question, 
namely,  down  to  the  31st  December,  1917. 

On  the  30th  August,  1918,  a further  price-fixing  order  Was 
issued  covering  the  month  of  September,  and  similar  in  form  to 
those  which  had  preceded  it.  This,  as  already  stated,  was  the 
last  order  issued  by  the  Paper  Controller  in  which  appears  the 
“differential”  clause.  This  order  was  approved  by  order  in  council 
of  the  5th  September. 

On  the  16th  September,  an  order  in  council  was  issued  whereby 
was  constituted  an  appellate  court  known  as  the  Paper  Control 
Tribunal.  A copy  of  this  is  to  be  found  on  pp.  51  and  52  of 
exhibit  1,  and  on  p.  53  is  a copy  of  a further  order  in  council 
dated  the  19th  September,  1918,  wherein  were  named  the  mem- 
bers of  the  Superior  Courts  of  Ontario,  New  Brunswick,  and 
Quebec,  who  were  appointed  to  the  Paper  Control  Tribunal  and 
of  whom  it  was  to  be  composed.  It  proceeds  to  provide  as  fol- 
lows:— 

“An  appeal  shall  lie  to  the  Tribunal  from  any  decision  or 
order  made  by  the  Commissioner  and  Controller  under  the  author- 
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ity  of  the  said  orders  in  council,  and  the  Tribunal  shall  have 
power  to  review  the  whole  proceeding  relating  thereto,  and  to 
vary  or  modify  any  such  decision  or  order  in  such  manner  as  it 
may  consider  appropriate  to  carry  out  the  intent  of  the  said 
orders  in  council;  but  any  decision  or  order  of  the  Commissioner 
or  Controller  shall  be  observed  and  complied  with  pending  the 
disposition  of  any  appeal  therefrom .” 

Further  particulars  are  given  regarding  the  procedure  to  be 
followed  in  the  making  of  appeals,  and  then  follow  several  para- 
graphs which  may  be  given  in  full : — 

“5.  The  Tribunal  may,  at  its  discretion,  in  connection  with 
any  proceeding  under  review,  receive  or  call  for  additional  evi- 
dence or  matter  to  be  received  by  the  Commissioner  and  Con- 
troller, and  for  this  purpose  the  Tribunal  shall  be  vested  with 
the  powers  of  Commissioners  under  the  Inquiries  Act,  Part  I.. 
chapter  104,  Revised  Statutes  of  Canada,  and  the  Act  in  amend- 
ment thereof,  Statutes  of  Canada,  2 Geo.  V.  eh.  28. 

“6.  The  Tribunal  may  make  such  rules  governing  procedure  on 
appeal  as  it  may  deem  necessary. 

“7.  The  decisions  and  orders  of  the  Tribunal  shall  be  final. 
“8.  The  provision  of  the  said  order  in  council  of  the  3rd  No- 
vember, 1917  (P.C.  3122),  to  the  effect  that  the  prices  of  paper  as 
fixed  by  the  Commissioner  and  Controller  shall  be  subject  to  the 
approval  of  the  Governor  in  Council,  is  hereby  revoked. 

“9.  An  appeal  shall  lie  to  the  Tribunal  from  the  order  of 
the  Commissioner  and  Controller,  dated  the  6th  August,  1918. 
respecting  differentials,  notwithstanding  the  approval  thereof  by 
the  order  in  council  of  the  23rd  August,  1018  (P.C.  1963).” 

On  the  26th  September,  1918,  the  Paper  Controller  issued  a 
further  order  fixing  the  prices  at  which  paper  was  directed  to 
be  supplied  by  the  manufacturers  to  Canadian  publishers  during 
the  period  from  the  1st  October  to  the  1st  December  of  that  year. 
This  is  the  first  price-fixing  order  issued  by  the  Controller  from 
which  the  “differential”  clause  is  omitted,  nor  does  that  clause 
appear  in  any  subsequent  price-fixing  order  issued  by  him. 

The  plaintiff  company  is  distinguished  from  the  other  manu- 
facturers of  newsprint  in  the  matter  of  the  price  to  be  paid  f.o.b. 
the  mill;  the  increase  in  price  allowed  to  the  plaintiffs  being  based 
on  their  having  to  pay  a duty  on  sulphite.  A provision  is  con 
tamed  in  the  order  that  the  plaintiffs’  prices  shall  be  subject  to 
reduction  in  the  event  of  their  being  relieved  of  the  payment  of 
duty,  etc.  All  prices  are  also  stated  to  be  subject  to  subsequent 
revision  as  from  the  1st  duly.  1918.  in  case  it  should  ho  found 
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tliat  the  prices  were  too  low  or  too  high.  In  the  event  of  a 
change  in  the  price  being  made  upon  such  revision,  the  manu- 
facturers or  publishers,  as  the  case  may  be,  would  be  required  to 
pay  the  differences  which  might  be  found  upon  the  revision  ae 
owing  by  the  one  or  the  other,  into  chartered  banks,  to  be  then 
named  by  the  Controller.  This  order  also  relates  back  to  the 
1st  July,  1918,  and  the  publishers  were  directed  to  pay  to  the 
manufacturers  the  difference  between  the  prices  fixed  in  his  prior 
orders  and  the  prices  fixed  in  the  order  “from  the  1st  day  of 
duly,  1918,  up  to  the  present  dated’ 

The  last  paragraph  of  this  order,  which  appears  also  in  all 
the  subsequent  orders  of  the  Controller,  in  this  or  some  similar 
form,  reads  as  follows: — 

‘‘Any  parties  desiring  to  appeal  from  this  order  to  the  Paper 
Control  Tribunal  will  serve  notice  of  such  intention  to  appeal 
within  thirty  days  of  the  date  hereof.” 

By  order  in  council  of  the  30th  September,  1918,  a payment  was 
directed  to  be  made  to  the  plaintiff  of  the  sum  of  $24,045.48, 
being  the  aggregate  of  35  cents  per  hundred  pounds  allowed  by 
the  order  of  the  Controller  dated  the  21st  January,  1918,  the 
amount  of  which  had  been  deposited  in  a chartered  bank.  On 
the  11th  November,  a similar  order  in  council  was  made  in  re- 
spect of  the  amounts  so  payable  to  the  other  manufacturers. 

On  the  30th  November,  1918,  the  Controller  renewed  his 
price-fixing  order  of  the  26th  September  for  a period  of  two 
months  commencing  on  the  1st  December  of  that  year.  The 
reason  given  for  merely  renewing  the  earlier  order  instead  of 
making  a new  order  was  that  the  order  of  the  26th  September 
had  been  appealed  from  and  was  under  consideration  by  the 
Paper  Control  Tribunal,  whose  decision  was  not  likely  to  be  pro- 
nounced before  the  1st  February,  1919;  for  this  reason  he  thought 
it  advisable  that  he  should  merely  renew  the  'September  order 
rather  than  issue  a new  order. 

On  the  23rd  January,  1919,  the  Paper  Control  Tribunal 
issued  an  interim  report  in  respect  of  the  appeals  from  the  order 
of  September,  1 926 ; but.  as  this  provides  for  the  taking  of  further 
evidence  and  does  not  materially  affect  the  issue  before  me,  T 
need  not  further  refer  to  it. 

On  the  31st  January  and  the  31st  March,  1919,  the  Controller 
issued  further  renewals  up  to  the  1st  June,  1919,  of  the  order  of 
September,  1 91 8,  and  for  the  reason  previously  given.  This 
course  was  again  follower!  on  the  31st  May,  the  operation  of 
the  September  order  being  renewed  to  the  1st  August,  1919.  In 
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this  year  a statute  was  passed,  to  which  the  Loyal  assent  was  given  Grant, J.A. 
on  the  7th  July,  1919,  9 & 10  Geo.  Y.  ch.  63.  The  title  is  a suffi-  ]<)2l. 
cient  indication  of  its  contents,  and  is  as  follows : — 

Fort 

“An  Act  to  provide  for  the  completion  after  the  declaration  of  Frances 
peace  of  work  begun  and  the  final  determination  of  matters  pend-  1 ljLJ  °* 
ing  before  the  Commissioner  and  Controller  of  Paper  and  the  Spanish 
Paper  Control  Tribunal,  or  either  of  them,  at  the  date  of  such  p^rVro. 
declaration 


By  sec.  1 of  this  statute,  after  an  extensive  recital,  it  is  pro- 
vided that  the  powers,  jurisdiction,  and  authority  of  the  Commis- 
sioner and  Controller  are  confirmed  and  extended  to  such  extent 
as  may  be  necessary  to  enable  him  to  fully  complete  all  work  and 
investigations  begun  by  him  under  the  provisions  of  various  orders 
in  council,  etc.,  prior  ;to  the  declaration  of  peace.  By  sec.  2,  the 
powers,  jurisdiction,  and  authority  of  the  Paper  Control  Tribunal 
are  confirmed  and  extended  so  as  to  enable  that  Tribunal  to 
“finally  determine  after  the  declaration  of  peace  all  matters  pending 
before  and  not  finally  determined  by  it  upon  the  date  of  such  decla- 
ration ; and  the  powers,  jurisdiction,  and  authority  of  said  tribunal 
are  further  extended  to  such  extent  as  may  be  necessary  to  enable 
it  to  hear  and  finally  determine  all  matters  and  questions  brought 
before  it  subsequent  to  the  publication  of  the  said  proclamation  on 
appeal  from  any  act  done  by  or  order  or  decision  of  the  Commis- 
sioner and  Controller  under  the  provisions  of  section  1 of  this 
Act.” 

Section  3 of  the  statute  states  that,  except  for  the  purpose  of 
completing  matters  undertaken  and  determining  questions  arising 
prior  to  the  declaration  of  peace,  the  powers,  authority,  etc.,  of  the 
Commissioner  and  Controller  and  of  the  Paper  Control  Tribunal 
shall  cease  upon  the  publication  of  the  proclamation. 


On  the  14th  July,  1919,  the  Controller  issued  a special  order 
whereby  he  directed  the  plaintiff  company  to  pay  into  the  Royal 
Bank  of  Canada,  Ottawa  branch,  to  the  credit  of  the  Controller 
and  G.’  T.  Clarkson,  any  sums  of  money  which  the  plaintiff  com- 
pany might  thereafter  receive  from  the  Customs  Department  as 
rebate  on  duty  paid  on  liquid  sulphite  from  the  1st  July,  1918, 
which  moneys  were  to  remain  in  the  bank  at  such  credit  and  only 
to  be  paid  out  to  the  parties  entitled  thereto  upon  the  joint  order 
of  the  Controller  and  Mr.  Clarkson. 

On  the  31st  July,  1919,  the  Controller  issued  a further  renewal 
order,  extending  the  operation  of  the  order  of  the  26th  September. 
1918.  until  the  1st  October,  1919. 
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Under  date  of  the  12tli  August,  1918,  the  Paper  Control  Tri- 
bunal delivered  judgment  on  the  appeals  from  the  order  of  the  Con- 
troller of  the  6th  August,  1918,  whereby  he  determined  the  amount 
of  the  “differentials”  and  directed  payment  thereof  to  the  plain- 
tiffs by  the  various  manufacturers.  As  a result  of  the  Tribunal’s 
decision,  the  aggregate  amount  of  the  “differentials”  was  reduced 
to  the  sum  of  $72,507.12.  As  a result  of  this  reduction,  the  de- 
fendants having  already  paid  the  amounts,  ordered  by  the  Con- 
troller to  be  paid  by  them  respectively,  making  the  total  of  $100,- 
797.71,  the  defendants  had  paid  approximately  $28,000  more 
than  they  should  have  been  required  to  pay.  These  amounts  were 
paid  to  the  Paper  Controller,  and,  as  appears  by  the  evidence  before 
me,  the  total  amount  thereof  paid  over  to  the  plaintiff  company  was 
$80,000.  On  the  same  date,  namely,  the  18th  August,  1919,  the 
Paper  Control  Tribunal  gave  judgment  on  the  appeal  from  the 
order  of  the  Controller  of  the  26th  September,  1918,  altering  the 
prices  which  had  been  allowed  by  the  Controller  for  the  period 
covered  by  such  order,  namely,  from  the  1st  July,  1918,  to  the  30th 
November,  1918.  The  Tribunal’s  judgment  or  order  contains  the 
provision  that  any  purchasers  of  paper  who  had  overpaid,  having  in 
view  the  change  in  prices  made  by  the  Tribunal’s  decision,  might 
apply  to  the  Paper  Controller  for  an  order  directing  a refund  to 
such  purchaser  of  the  amount  overpaid. 

On  the  30th  September  and  31st  October,  the  Controller  issued 
further  orders  renewing  the  operation  of  the  order  of  the  26th 
September,  1918,  down  to  the  end  of  December,  1919. 

On  the  17th  December,  the  Controller  issued  an  order  directing 
that  there  should  be  an  increase  of  prices  over  those  fixed  by  the 
order  of  the  26th  September,  1918,  to  date  from  the  1st  January, 
1920,  for  a period  of  six  months;  he  also  thereby  confirmed  the 
prices  ordered  by  him  up  to  the  1st  July,  1918,  and  from  the  1st 
December,  1918,  to  the  31st  December,  1919,  all  of  which  had  been 
stated  to  be  open  to  subsequent  revision.  It  will  be  remembered 
that  the  prices  covering  the  period  from  the  1st  July,  1918,  to  the 
30th  November,  1918,  had  been  fixed  by  the  Paper  Control  Tri- 
bunal upon  appeal  made  to  them  in  respect  thereof.  By  the  last 
paragraph  of  this  order,  it  is  stated  that  “none  of  the  provisions 
of  this  order  shall  apply  to  the  Fort  Frances  Pulp  and  Paper  Com- 
pany Ltd..”  and  by  a foot-note,  inserted  subsequent  to  the  date  and 
subsequent  to  the  signature  of  the  Controller,  but  initialled  by  him, 
appears  the  following  sentence:  “Nothing  in  this  order  shall  pre- 
judice the  rights  of  the  interested  parties  in  the  matter  of  differen- 
tials.” This  order  was  npproved  by  order  in  council  dated  the 
30th  December.  1919. 
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On  the  20th  December,  1919,  at  a meeting  of  the  Governor- 
General  in  'Council,  consideration  was  given  to  the  validity  and 
propriety  of  proceeding  and  acting  under  the  authority  of  the  War 
Measures  Act  of  1914.  Reference  was  made  to  an  opinion  which 
had  been  furnished  to  his  Majesty’s  Government  in  England  by  a 
legal  committee  upon  a similar  question  which  had  been  raised 
there  as  to  the  powers  of  the  British  Government  conferred  by  the 
Defence  of  the  Realm  Act,  1914,  and  it  is  recited  that,  although 
no  proclamation  had  yet  been  issued  declaring  that  the  War  no 
longer  existed,  yet  that  actually  war  conditions  had  in  fact  long 
ago  ceased  to  exist,  and  that  therefore  this  could  no  longer  be 
urged  as  a reason  for  maintaining  the  extraordinary  regulations 
as  necessary  or  advisable  for  the  security,  defence,  peace,  order, 
and  welfare  of  Canada.  It  was  therefore  ordered  that,  with  cer- 
tain exceptions,  the  special  orders  and  regulations  should  no 
longer  be  enforced.  Among  the  exceptions  were  orders  in  council 
respecting  pulp  and  paper  control;  and  those  covered  by  the 
exceptions,  it  was  directed,  should  continue  in  force  until  the  last 
day  of  the  next  session  of  Parliament. 

On  the  22nd  December,  the  Controller  issued  an  order  regard- 
ing the  supplying  of  sheet-news,  similar  in  form  to  the  one  issued 
on  the  llth  December  regarding  newsprint  in  rolls. 

On  the  24th  December,  1919,  another  order  was  issued  by  the 
Controller.  This  order  recites  the  former  price-fixing  orders  made 
by  him  and  that  they  were  subject  to  subsequent  revision  in  case 
it  should  be  found  that  they  were  too  high  or  too  low.  He  refers 
also  to  the  judgment  of  the  Paper  Control  Tribunal  on  the  appeals 
from  his  order  of  the  26th  September,  1918,  and  the  reduction  in 
price  made  by  the  Tribunal  therein.  After  stating  that  it.  was 
desirable  that  he  should  finally  fix  prices  and  that  it.  was  necessary 
that  he  should  consider  the  whole  situation  in  regard  to  the  supply 
of  newsprint  by  the  Fort  Frances  Pulp  and  Paper  Company  Ltd. 
to  the  Western  publishers  and  fix  a price  that  would  give  them 
reasonable  profit  over  and  above  cost,  and  that  he  thought  that 
the  price  to  be  allowed  should  be  ais  therein  stated  for  the  period 
from  the  1st  January,  1918,  to  the  1st  July,  1918,  he  then  pro 
ceeded  to  confirm  prices  which  he  had  fixed  by  former  orders  up  to 
and  including  the  list  January,  1920,  with  the  exception  of  a 
period  from  the  1st  January,  1918.  to  the  1st  July.  1918,  for  which 


he  fixed  special  prices.  Tie  ordered  that  the  publishers  should  pay 
the  Fort  Frances  company  the  prices  so  fixed  and  ordered  that  the 
Fort  Frances  company  should  account  to  its  customers  for  the 
amount  paid  for  newsprint  shipped  during  the  period  from  the  1st 
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July,  1918,  to  the  30th  November,  1918,  in  excess  of  the  prices 
fixed  by  the  Paper  Control  Tribunal,  and  also  for  the  amount 
which  may  have  been  paid  to  them  for  paper  shipped  during  the 
period  from  the  1st  December  1918,  to  the  1st  December,  1919,  in 
excess  of  the  price  ‘ fixed  by  his  order,  and  further  ordered  that 
the  customers  should  pay  to  the  Fort  Frances  company  the  differ- 
ence in  price  for  the  period  from  the  1st  January,  1918,  to  the  1st 
July,  1918.  The  order  further  provides,  in  self -interpretation, 
that  the  Fort  Frances  company  is  only  required  to  supply  news- 
print to  Canadian  publishers  for  its  due  proportion  of  its  produc- 
tion in  -Canada,  stated  to  be  approximately  5,000  tons  a year, 
unless  arrangements  are  made  whereby  paper  from  other  mills  is 
placed  at  the  disposal  of  the  Controller  or  of  some  other  Govern- 
ment official,  to  be  shipped  to  the  American  customers  of  the  Fort 
Frances  company,  in  which  event  the  latter  company  would  be 
required  to  supply  Canadian  customers  with  such  additional  quan- 
tity. The  order  proceeds  to  direct  that  the  Western  publishers,  in 
respect  of  such  additional  quantity  of  paper,  would  be  required  to 
pay  to  the  Fort  Frances  company  the  additional  freight  rate  from 
the  Sault  to  Chicago  or  Minneapolis  but  not  exceeding  $2  per  ton. 

One  of  the  later  paragraphs  of  this  order  reads  as  follows : — 

“This  order  is  made  without  prejudice  to  the  rights  of  any 
interested  parties  in  regard  to  differentials  for  any  period  prior 
to  the  date  of  this  order/’ 

The  last  paragraph  states  that  the  order  is  subject  to  appeal,  of 
which  notice  is  to  be  given  to  the  -Controller  within  30  days. 

On  the  31st  December,  1919,  the  Controller  issued  a further 
order,  in  which  the  previous  orders  and  appeals  therefrom  and  the 
result  thereof  were  recited;  and  it  was  also  recited  that  it  was 
necessary  for  him  to  fix;  the  price  to  which  the  plaintiff  company 
was  to  be  entitled  from  the  1st  January  to  the  1st  February,  1920. 
The  order  then  fixes  a price  to  be  paid  by  the  publisher  to  the  plain- 
tiff company  for  the  months  mentioned,  but  proceeds  to  state  that 
the  prices  fixed  were  to  apply  only  to  the  -Canadian  quota  of  the 
plaintiff  company,  and  that  any  additional  tonnage  supplied  by 
the  plaintiffs  to  Canadian  publishers  over  and  above  such  quota 
was  to  be  paid  for  by  the  publishers  at  the  rate  of  $80  per  ton,  as 
fixed  by  his  order  of  the  24th  December. 

On  the  16th  January,  1920.  by  letter  to  the  Minister  of  Finance 
at  Ottawa,  Mr.  Pringle  asked  to  be  relieved  “from  the  distribution 
of  newsprint.”  This  was  subsequently  referred  to  by  himself  as 
his  resignation,  and  by  a minute  of  the  Committee  of  the  Privy 
Council  under  date  of  the  22nd  January.  1920.  his  res’gnation  “as 
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Controller  of  news  and  other  paper  was  accepted.”  On  the  same 
date,  Mr.  R.  W.  Breadner  was  appointed  Controller  of  newsprint 
and  other  paper  in  place  of  R.  A.  Pringle,  K.C.,  resigned. 

On  the  23rd  January,  1920,  that  is,  as  will  be  noted,  on  the 
day  after  his  resignation  was  accepted  and  his  successor  was  ap- 
pointed, Mr.  Pringle  purports  as  Paper  Controller  to  issue  another 
order  providing  for  the  payment  of  differentials  by  manufacturers 
of  newsprint.  A copy  of  this  document  will  be  found  at  p.  90  of 
exhibit  1.  It  contains  many  recitals  as  to  the  original  authority 
under  which  he  had  been  appointed,  the  course  which  had  been 
followed  by  the  Minister  of  Customs  and  by  himself  as  Controller, 
and  the  various  orders  which  had  been  issued  fixing  prices  and 
otherwise  exercising  the  powers  with  which  he  had  been  invested. 

Among  the  numerous  recitals  is  one  in  which  it  is  stated  that  in 
all  his  price-fixing  orders  issued  from  time  to  time  “there  was  a 
provision  in  regard  to  the  protection  of  the  manufacturer  or  manu- 
facturers who  supplied  a greater  percentage  of  Canadian  tonnage 
than  properly  attributable  to  them,  similar  in  terms  to  the  order 
made  by  the  Honourable  the  Minister  of  Customs/’  As  has  been 
noted,  this  statement  was  incorrect,  as  such  provision  was  not 
contained  in  any  order  issued  by  the  Controller  subsequent  to  the 
30th  August,  1918. 

It  is  further  recited  that-  by  his  order  of  the  6th  August  1918, 
nrovis'on  had  been  made  for  payment  of  differentials  covering  the 
period  from  the  1st  March.  1917,  to  the  31st  December  of  that 
year,  and  that  the  appeal  from  such  order  had  been  decided  by  the 
Tribunal  in  due  course.  It  then  recites  as  follows  : — 

“And  whereas  no  order  has  been  put  into  effect  in  regard  to 
differentials  since  the  order  of  'the  6th  day  of  August,  1918,  and  the 
whole  question  of  differentials  remains  to  be  disposed  of.” 

This  last  recital  is  of  interest  in  its  bearing  upon  the  con- 
tention put  forward  by  counsel  for  the  plaintiffs  that  the  Paper 
Controller  on  the  17th  July,  1919,  issued  an  order  ( vide  exhibits 
4 and  4(a))  fixing  the  amounts  of  differentials  to  be  paid  to  the 
plaintiff  company  for  the  period  from  the  1st  January,  1918.  to 
the  1st  July  of  the  same  year.  The  making  of  such  an  order  is 
denied  by  the  defendants.  Further  reference  will  be  made  to  this 
at  a later  stage. 

The  order  then  proceeds  to  direct  that  C.  T.  Clarkson  do  pre- 
pare statements  shewing  the  differentials  to  which  the  different 
mills  which  had  supplied  a greater  percentage  of  Canadian  tonnage 
than  properly  attributable  to  them  are  entitled.  Such  statements 
are  to  cover  the  full  period  from  the  1st  March,  1917,  to  the  1st 
35—61  o.l.r. 
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January,  1920.  Mr.  Clarkson  is  directed  to  have  regard  to  the 
principles  laid  down  by  the  Paper  Control  Tribunal,  and  is  re- 
quired to  state  the  proper  amounts  to  be  paid  by  each  of  the  con- 
tributing mills  by  way  of  differential.  It  is  further  directed  that, 
upon  completion  of  the  statements,  copies  are  to  be  served  on  all 
the  mills  who  would  be  entitled  to  receive  or  contribute  amounts 
by  way  of  differential,  and  that  they  are  to  have  the  right  to  appeal 
to  the  Paper  'Control  Tribunal  from  the  findings  of  the  account- 
ant as  well  as  from  the  principles,  as  covered  by  this  order,  within 
30  days  from  receipt  of  such  statements.  It  is  ordered  further, 
that  the  manufacturers  are,  forthwith  when  called  upon  by  Mr. 
Clarkson,  to  furnish  to  him  all  information  necessary  for  the  pre- 
paration of  the  statements,  and  that  service  of  the  statement  or  of 
notice  to  be  given  under  the  order  would  be  sufficient  if  made  by 
registered  mail. 

The  last  document  copied  in  exhibit  1 is  a decision  of  the  Paper 
Control  Tribunal  pronounced  on  the  8th  July,  1920,  in  respect  of 
appeals  which  had  been  taken  from  the  orders  of  the  Controller  of 
the  21th  and  31st  December,  1919.  The  Fort  Frances  company's 
appeal  from  the  order  of  the  24th  December  was  dismissed,  and  the 
publishers*  appeal  therefrom  was  allowed,  and  new  prices  were 
fixed,  to  be  paid  by  the  publishers  to  the  Fort  Frances  company. 
The  appeal  of  the  Fort  Frances  company  from  the  order  of  the 
31st  December  was  allowed  and  a new  price  was  fixed  to  govern  as 
from  the  1st  January,  1920.  By  a further  clause,  the  Fort  Frances 
company  and  the  publishers  were  ordered,  respectively,  to  refund 
amounts  overpaid. 

It  appears  in  evidence  that  appeals  were  taken  from  every  order 
made  by  the  Controller  continuing  the  order  renewing  the  prices 
fixed  by  the  order  of  the  26th  September,  1918,  and  down  to  the 
31st  December,  1919;  but  it  was  stated  that  the  appeals  had  not 
been  dealt  with  by  the  Paper  Control  Tribunal  except  as  to  the 
orders  of  the  24th  and  3'lst  December,  1919.  ( Vide  exhibit  24). 

The  plaintiffs  rely  upon  the  alleged  order  of  the  17th  July, 
1919  (exhibits  4 and  4(a)),  and  the  order  of  the  23rd  January. 
1920,  by  which,  it  is  contended,  the  Controller  ordered  that  differ- 
entials should  be  ascertained  and  paid,  and  .that,  such  orders  having 
been  made  under  the  authority  conferred  upon  the  Controller  by 
virtue  of  the  statute,  the  Court  should  implement  those  orders  and 
provide  for  the  ascertainment  of  the  amounts  proper  to  be  paid  and 
direct  payment  thereof  when  ascertained. 

Regarding  the  alleged  order  of  the  17th  July,  1919  (exhibits  4 
and  4(a)),  it  appears  from  the. evidence  that  this  order  was  never 
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sent  out  or  formally  issued  in  any  manner  nor  were  any  steps  ever 
taken  to  carry  it  into  effect.  It  is  further  to  be  noted  in  that 
regard  that  no  order  of  'that  date  is  thereafter  recited  in  the  many 
orders  subsequently  made  by  the  Controller.  As  has  already  been 
mentioned,  the  making  of  any  such  order  is  negatived  in  the  re- 
citals contained  in  the  order  of  the  23rd  January,  192'0.  In  addi- 
tion, it  will  be  found,  upon  perusal  of  a letter  written  by  Mr. 
Pringle  on  the  9th  November,  1921,  to  Mr.  Tilley,  in  answer  to  a 
letter  from  the  latter,  dated  the  6th  November  of  that  year  ( vide 
exhibit  28),  that  Mr.  Pringle  states,  when  referring  to  the  order 
for  payment  of  differentials  for  the  year  1917  and  the  fact  that  the 
plaintiffs  had  been  overpaid  in  respect  thereof  the  sum  of  $7,492.88, 
that  “no  further  order  was  ever  issued  by  me,”  and  also  that  the 
order  made  at  the  time  when  Breadner  was  appointed  never  be- 
came effective. 

My  finding  upon  the  evidence  must  be  that  no  effective  or  valid 
order  regarding  differentials  was  made  on  the  17.th  July,  1919.  I 
am  fully  convinced  upon  the  evidence  that  such  is  the  fact.  Further, 
in  regard  to  the  alleged  order  of  the  2i3rd  January,  1920,  I quite 
agree  with  the  view  expressed  in  his  letter  by  the  late  Controller, 
where  he  stated  that  this  order  never  became  effective.  The  order, 
according  to  its  date,  purports  to  have  been  made  on  the  day  after 
Mr.  Pringle’s  resignation  of  the  office  of  Controller  had  been  ac- 
cepted and  after  his  successor  had  been  appointed.  As  the  facts 
present  themselves  to  my  mind,  Mr.  Pringle  was  not  Controller  on 
the  23rd  January,  1920,  and  had  no  authority,  statutory  or  other- 
wise, to  make  any  such  order. 

A copy  of  certain  proceedings  before  the  Controller  on  the  17th 
September,  1919,  was  filed  as  exhibit  31.  At  the  bottom  of  the  first 
page  will  be  found  a statement  by  the  Commissioner,  Mr.  Pringle, 
which  reads  in  part  as  follows : — 

“I  made  an  order,  ivhich  I did  not  issue,  directing  payment  of 
further  differentials.  I thought  that  in  view  of  the  fact  that  there 
might  possibly  be  a change  in  these  prices  I would  not  issue  you  the 
order  just  then,  but  I made  the  order  directing  payment  of  certain 
moneys  to  the  credit  of  Mr.  Clarkson,  Mr.  Sharpe,  and  myself. 
Under  the  circumstances  would  you  ask  me  to  make  an  order 
directing  Fort  Frances  to  refund  these  moneys  to  the  manufactur- 
ers while  there  are  very  large  amounts  of  money  due  by  the  manu- 
facturers to  Fort  Frances?  It  is  entirely  a matter  for  you.” 

Apparently  the  order  directing  payment  of  further  differentials, 
which  was  not  issued,  would  be  the  order  of  the  17th  July,  above- 
mentioned.  The  money  which  counsel  was  asking  to  have  refunded 
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by  the  Fort  Frances  company  was  the  amount  of  money  which  had 
been  overpaid  in  respect  of  differentials  for  the  year  1917  as  a result 
of  the  reduction  therein  made  by  the  Paper  Control  Tribunal  and 
referred  to  in  Mr.  Pringle’s  letter  to  Mr.  Tilley  (exhibit  28). 

Again  at  .the  bottom  of  p.  2 and  top  of  p.  3 of  exhibit  31,  it  is 
made  very  dear  that  the  Controller  did  not  issue  the  order,  and 
that  this  was  the  fact  was  clearly  recognised  by  Senator  E.  Ross, 
counsel  for  the  Fort  Frances  company  before  the  Controller,  who 
stated  on  that  occasion,  at  the  close  of  the  hearing,  “I  think  we 
ought  to  have  those  orders  issued.” 

A copy  of  the  proceedings  before  the  Controller  on  the  9th  Octo- 
ber, 1919.  is  filed  as  exhibit  32.  and  it  is  made  very  clear  that  any 
change  which  might  be  made  in  the  prices  would  of  necessity  cause 
a change  in  differentials. 

As  has  already  been  stated,  all  the  orders  of  the  Controller  re- 
newing the  prices  as  fixed  by  the  order  of  the  26th  September,  1918, 
down  to  the  3'lst  December,  1919,  are  the  subject  of  appeals  to  the 
Paper  Control  Tribunal  and  remain  undisposed  of,  with  the  excep- 
tion of  the  orders  of  the  24th  and  31st  December.  1919,  which  deal 
with  the  prices  to  be  charged  on  and  after  the  1st  January,  1920, 
and  therefore  cover  a period  which  is  not  in  question  in  this  action. 
Until  the  Paper  'Control  Tribunal  determines  what  prices  are  to 
rule  during  such  portions  of  the  period  down  to  the  31st  December, 
1919,  as  have  not  already  been  dealt  with  by  that  Tribunal,  it  is 
impossible  for  any  person  to  ascertain  what  differentials,  if  any, 
should  be  allowed. 

Turning  to  the  evidence  as  given  by  the  witnesses  and  disclos- 
ed by  correspondence,  it  is  abundantly  evident  that  the  whole  situ- 
ation regarding  the  supply  of  newsprint  to  Canadian  publishers 
was  one  of  extreme  difficulty.  The  plaintiff  company,  with  its  mill 
at  Fort  Frances,  in  the  extreme  westerly  portion  of  Ontario,  was  so 
much  closer,  geographically,  to  the  Western  publishers,  as  to  make 
prohibitive  the  difference  in  freight  rates  between  shipments  from 
the  plaintiffs’  mills  and  the  mills  of  the  various  defendants.  When 
a nrice  was  fixed  by  the  Minister  of  'Customs  or  by  the  Paper  Con- 
troller to  govern  the  sale  of  newsprint  by  Canadian  manufacturers 
to  Canadian  publishers,  so  far  as  the  supplying  of  the  requirements 
of  Western  newspapers  was  concerned,  this  in  effect  meant  that  the 
plaintiff  company  had  to  supply  these  Western  publishers  at  that 
price,  because,  as  the  price  was  f.o.h.  the  mill,  and  there  was  a 
difference  of  about  $12  per  ton  in  the  freight  rate,  the  Western  pub- 
lishers could  not  afford  to  buy  from  the  Eastern  mills.  At  any 
rate,  as  was  to  be  expected,  they  would  not  buy  from  the  Eastern 
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mills  and  pay  the.  additional  $12  per  ton  in  freight.  When  orders 
were  made  from  time  to  time  directing  the  manufacturers  to  supply 
the  paper  at  the  price  fixed,  it  was  from  $10  to  $15  or  $18  per  ton 
lower  than  the  price  which  they  could  get  for  their  product  in  the 
United  States;  the  Eastern  mill-owners  at  once  replied  that  they 
were  prepared  to  supply  their  proportionate  part  of  the  newsprint 
required  by  Canadian  publishers.  Some  of  them,  notably  those 
represented  by  Mr.  ITellmuth,  supplied  more  than  their  quota,  but 
to  their  own  Canadian  customers.  Others  of  the  defendants  sold 
and  shipped  practically  the  whole  of  their  output  .to  the  United 
States  trade.  Some  of  these,  expressing  their  willingness  to  supply 
their  Canadian  quota,  asked  to  be  furnished  with  the  names  of 
Canadian  customers  and  the  quantities  they  required,  and  stated 
that  they  would  fill  their  orders.  The  plaintiff  company,  naturally, 
declined  to  hand  over  any  of  its  customers  to  its  Canadian  competi- 
tors, and  the  Controller  was  given  the  very  difficult  task  of  finding 
a solution  for  the  problem.  Some  tonnage  was  furnished  by  the 
Spanish  River  company  to  the  order  of  the  plaintiff  company,  and 
I think  was  used  by  the  latter  to  supply  some  of  its  United  States 
customers,  and  in  this  way  the  Spanish  River  company,  pro  tanto, 
supplied  its  quota. 

I must  confess  that  I cannot  see  that  there  was  any  insuperable 
obstacle  in  the  way  of  adjustment  of  the  whole  matter  in  some 
similar  manner,  but  I must  also  admit  that,  as  this  phase  of  the 
matter  was  not  gone  into  fully  before  me,  I may  not  be  sufficiently 
informed  to  justify  me  in  making  any  definite  finding  in  that  re- 
gard. I think  it  is  due  to  the  plaintiff  company  that  I should  state 
that  the  evidence  has  convinced  me  that  such  company  sustained  a 
very  substantial  loss  of  profit  by  reason  of  its  having  been  compelled 
to  supply  the  Western  Canadian  publishers  with  newsprint  at  prices 
fixed  by  the  Paper  Controller,  when  it  could  have  sold  such  news- 
print to  the  United  States  customers  at  much  higher  prices. 
Whether,  as  has  been  suggested,  the  plaintiffs  would  have  supplied 
the  Western  publishers  even  if  there  had  been  no  paper  control, 
except  control  of  prices,  in  order  to  retain  their  hold  on  the  trade 
in  the  Canadian  West,  I do  not  know. 

In  correspondence  with  the  Paper  Controller,  and  also  in  his 
evidence  given  before  me,  Mr.  Backus,  the  president  of  the  plain- 
tiff company,  stated  that  its  loss  of  profit  in  this  connection 
amounted  to  as  much  as  $10,000  a month.  I have  no  reason  to  doubt- 
that  this  is  substantially  correct.  That  it  was  right  that  some 
measure  should  he  taken  or  provision  made  for  the  relief  of  those 
manufacturers  who  were  supplying  more  than  their  quota  for  Can- 
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adian  customers  was  recognised  by  the  defendants,  or  a great  major- 
ity of  them,  as  was  shewn  by  the  tentative  arrangement  made 
among  the  Eastern  manufacturers  to  accomplish  that  object,  and 
of  which  some  evidence  was  given  before  me. 

It  should  also  be  stated  that  the  plaintiff  company  was  actually 
compelled  hy  the  Government  to  supply  paper  to  the  publishers  in 
Western  Canada : vide  Fort  Frances  Pulp  and  Paper  Co.  Ltd.  v. 
Manitoba  Free  Press  Co.  Ltd.,  [1923]  A.C.  695,  at  the.  top  of 
p.  700. 

When  long-continued  and  persistent  efforts  to  procure  some 
equitable  adjustment  through  the  Minister  or  the  'Controller  had 
proven  fruitless,  the  plaintiffs  gave  notice  to  the  Controller  that 
they  would  not  supply  any  more  newsprint  to  Canadian  publish- 
ers. The  Minister  of  Customs  promptly  placed  an  embargo  on  the 
export  of  the  plaintiffs’  product,  and  for  the  space  of  a week  or 
so  the  plaintiffs  were  not  allowed  to  move  a car-load  of  newsprint. 
Upon  the  explicit  promise  by  the  Paper  Controller  that  some 
equitable  adjustment  of  their  grievance  would  be  obtained  at  an 
early  date,  the  plaintiffs  resumed  Canadian  shipments.  In  one 
other  case  the  authority  of  the  Paper  Controller  was  vindicated. 
When  the  order  was  issued  directing  payment  by  certain  eastern 
mills  to  the  plaintiffs  of  the  amounts  which  had  been  found  to  be 
payable  in  respect  of  differentials  for  the  year  1917,  and  the 
Abittibi  Company  refused  to  pay  its  allotment,  the  Minister  of 
Customs,  by  telegram  (exhibit  36 ) , allowed  them  one  week  for  pay- 
ment by  certified  cheque  of  $11,147.96,  upon  penalty  of  havipg 
their  export  'licence  suspended.  The  certified  cheque  was  forwarded 
at  once.  It  will  thus  be  made  apparent  that  the  Paper  Controller, 
backed  by  the  Minister  of  Customs,  had  weapons  of  ample  power  to 
enforce  his  orders.  Why  he  provided  for  and  compelled  payment 
of  differentials  for  1917,  and  failed  or  omitted  to  do  so  for  1918 
and  1919,  has  not  been  satisfactorily  explained.  It  is  said  that 
he  made  known,  in  the  autumn  of  1918,  his  intention  that  there 
should  be  no  more  orders  for  payment  of  differentials.  This  was 
denied  by  the  plaintiffs,  but  whether  the  Controller  made  the  state- 
ment or  not,  in  so  far  as  is  disclosed  by  the  evidence  before  me. 
there  was  quite  as  much  reason  for  payment  of  differentials  to  the 
plaintiffs  after  the  31st  December,  1917,  as  there  was  before  that 
date. 

At  the  close  of  the  trial  the  impression  had  been  clearly  made 
upon  my  mind  that  the  plaintiff  company  has  an  honest  and  sub- 
stantial claim.  By  reason  of  its  geographical  position,  the  pla:n- 
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tiffs’  mill  was  compelled  to  bear  the  burden  which,  in  all  fairness, 
ought  to  have  been  shared  by  the  others. 

The  official  authority  which  compelled  the  plaintiff  company  to 
carry  the  load  ought  to  have  been  exerted  to  compel  the  others  to 
bear  their  share.  There  is  no  satisfactory  evidence  'before  me  that 
an  equitable  adjustment  could  not  have  been  accomplished  by  com- 
pelling the  mills  which  were  not  supplying  their  Canadian  quota 
to  place  the  requisite  quantity  of  paper  at  the  disposal  of  the  mills 
that  were  doing  so. 

The  offers  of  some  of  the  Eastern  mills  to  supply  Western  pub- 
lishers were  quite  obviously  insincere,  as  they  well  knew  that  the 
heavy  and  additional  freight  rates  made  the  price  prohibitive.  The 
attitude  and  course  adopted  by  some  of  the  defendants,  under  the 
very  unusual  conditions  which  obtained  in  Canada  at  that  time,  do 
not  commend  themselves  to  one  who  has  no  interest  on  either  side. 
If  I could  see  my  way  clearly  to  compelling  an  adjustment  of  the 
plaintiffs’  claim,  by  those  defendants  who  shirked  their  fair  share 
of  the  burden,  I would  do  so  without  any  hesitation. 

My  difficulty  lies  in  that  I fear  this  Court  has  no  jurisdiction 
so  to  do. 

The  general  rule  governing  this  point  was  stated  by  Willes.  J., 
in  Wolverhampton  New  Waterworks  Co.  v.  Hawkesford  (1859),  6 
C.B.N.S.  336,  at  p.  356,  in  a brief  passage  which  has  frequently 
been  quoted  as  a correct  statement  of  the  law: — 

“There  are  three  classes  of  cases  in  which  a liability  may  be 
established  founded  upon  a statute.  One  is.  where  there  was  a 
liability  existing  at  common  law,  and  that  liability  is  affirmed  by 
a statute  which  gives  a special  and  peculiar  form  of  remedy  differ- 
ent from  the  remedy  which  existed  at  common  law;  there,  unless 
the  statute  contains  words  which  expressly  or  by  necessary  implica- 
tion exclude  the  common  law  remedy,  the  party  suing  has  his 
election  to  pursue  either  that  or  the  statutory  remedy.  The  second 
class  of  cases  is,  where  the  statute  gives  the  right  to  sue  merely, 
but  provides  no  particular  form  of  remedy ; there,  the  party  can 
only  proceed  by  action  at  common  law.  But  there  is  a third  class, 
viz.  where  a liability  not  existing  at  common  law  is  created  by  a 
statute  which  at  the  same  time  gives  a special  and  particular 
remedy  for  enforcing  it.  The  present  case  falls  within  tlr’s  latter 
class,  if  any  liability  at  all  exists.  The  remedy  provided  by  the 
statute  must  be  followed,  and  it  is  not  competent  to  the  party  to 
pursue  the  course  applicable  to  cases  of  the  second  class.” 

The  case  at  bar  clearly  comes  within  the  third  class.  The  same 
rule  was  stated  at  an  earlier  date  by  Lord  Tenterden,  C.J.,  in  Doe 
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clem.  Bishop  of  Rochester  v.  Bridges  (1831),  1 B.  & Ad.  847,  at 
p.  859 : — 

“And  as  the  Act  has  provided  for  its  payment  and  recovery  in 
this  manner,  it  appears  to  us  that  there  can  be  no  other  mode  of 
enforcing  the  payment.  The  lessee  is  under  no  contract  to  pay  it ; 
the  covenant  for  payment  of  the  reserved  rent,  clear  of  all  taxes, 
will  not  apply,  because  this  payment  has,  by  the  redemption,  ceased 
to  exist  as  a tax.  And  where  an  Act  creates  an  obligation,  and 
enforces  the  performance  in  a specified  manner,  we  take  it  to  be  a 
general  rule  that  performance  cannot  be  enforced  in  any  other 
manner.  If  an  obligation  is  created,  but  no  mode  of  enforcing  its 
performance  is  ordained,  the  common  law  may,  in  general,  find  a 
mode  suited  to  the  particular  nature  of  the  case.” 

The  language  of  Lord  Tenterden  is  (in  part)  quoted  with 
approval  by  Lord  Halsbury,  L.C.,  in  Pasmore  v.  0 steal  dtwistle 
Urban  District  Council , [189*8]  A.C.  387,  at  p.  394,  where  he 
states : — - 

“The  principle  that  where  a specific  remedy  is  given  by  a 
statute,  it  thereby  deprives  the  person  who  insists  upon  a remedy 
of  any  other  form  of  remedy  than  that  given  by  the  statute,  is  one 
which  is  very  familiar  and  which  runs  through  the  law.  I think 
Lord  Tenterden  accurately  states  that  principle  in  the  case  of 
Doe  dem.  Bishop  of  Rochester  v.  Bridges.  He  says : ‘where  an 
Act  creates  an  obligation  and  enforces  the  performance  in  a speci- 
fied manner,  we  take  it  to  be  a general  rule  that  performance 
cannot  be  enforced  in  any  other  manner.’  The  words  which  the 
learned  judge,  Lord  Tenterden,  uses  there  appear  to  be  strictly 
applicable  to  this  case.  The  obligation  which  is  created  by  this 
statute  is  an  obligation  which  is  created  by  the  statute  and  by  the 
statute  alone.  It  is  nothing  to  the  purpose  to  say  that  there  were 
other  statutes  which  created  similar  obligations,  because  all  those 
statutes  are  repealed ; you  must  take  your  stand  upon  the  statute  in 
question,  and  the  statute  which  creates  the  obligation  is  the  statute 
to  which  one  must  look  to  see  if  there  is  a specified  remedy  con- 
tained in  it.  There  is  a specified  remedy  contained  in  it,  which  is 
an  application  to  the  proper  Government  department.” 

What  then  is  the  position  of  the  plaintiffs  in  the  present  case? 
I have  already  found  that  they  have  failed  to  establish  any  valid 
or  enforceable  agreement  between  the  defendants  and  themselves. 
The  plaintiffs’  claim,  if  it  is  to  stand,  must  be  supported  upon  the 
orders  in  council  issued  under  the  War  Measures  Act. 

For  present  purposes,  the  orders  in  council  are  assumed  to  be 
valid  and  unassailable.  What  is  their  effect?  The  one  issued  on 
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the  16th  April,  1917,  and  the  commission  thereunder,  in  effect, 
appoint  Mr.  Pringle  a Commissioner  to  inquire  and  report. 

The  order  in  council  of  the  3rd  November,  1917,  appoints  him 
as  Paper  (Controller,  and  sets  out  the  powers  which  he  may  exer- 
cise ( vide  exhibit  1,  pp.  20-1-2). 

The  order  last  mentioned  recites  ( inter  alia)  the  “differential 
clause”  as  it  had  been  embodied  in  the  various  price-fixing  orders 
of  the  Minister  of  Customs  during  the  earlier  part  of  1917.  It 
may  'be  that  the  Minister  had  power  to  do  what  this  “differential 
clause”  recited  as  part  of  his  orders;  I am  not  called  upon  to 
determine  that  point,  as  the  orders  of  the  Minister  dealt  with  1917 
only,  and  any  claim  for  differentials  for  that  year  has  been  disposed 
of  and  paid.  The  first  question  is,  was  such  a power  given  to 
Pringle,  as  Paper  Controller?  I doubt  it.  He  is  given  power  to 
carry  out  all  terms  and  conditions  of  the  different  orders  made  by 
the  Minister.  This  was  done  and  related  only  to  part  of  the  year 
1917  in  so  far  as  price-fixing  and  adjusting  matters  between  the 
manufacturers  were  concerned.  The  Controller  was  also  empower- 
ed to  fix  the  quantity  and  price  of  newsprint  and  other  paper  to 
be  supplied  to  Canadian  publishers  by  the  manufacturers ; and  the 
price  of  pulp,  including  sulphite  and  sulphate  (subject  to  approval 
by  the  Governor  in  Council,  until  the  Tribunal  was  substituted). 
He  was  further  empowered  to  make  such  orders  as  he  might  deem 
necessary  or  advisable  “for  the  distribution  and  delivery ” of  paper 
and  pulp,  etc.,  and  it  was  declared  “that  all  orders  and  regulations 
made  by  the  Controller  under  this  authority  shall  have  the  force 
of  law  and  shall  be  enforced  by  such  officer  or  officers  as  the  Con- 
troller may  appoint;  and  then  penalties  are  prescribed  for  non- 
observance  or  non-fulfilment  of  such  orders,  etc.  It  will  be  noted 
that  his  authority  is  to  make  orders  for  the  distribution  and  de- 
livery of  paper  “by  the  manufacturers  to  the  publishers;”  he  is 
not  even  (at  least  in  clear  language)  empowered  to  make  orders 
for  the  delivery  of  paper  by  one  manufacturer  to  another;  and  no 
mention  at  all  is  made  of  ordering  the  payment  of  money. 

I do  not  know  whether  or  not  this  question  was  raised  before 
the  Paper  Control  Tribunal,  nor  what  views  may  have  been  enter- 
tained by  the  learned  Judges  who  composed  that  body.  No  record 
of  any  discussion  before  the  Tribunal  upon  this  question  has  been 
brought  to  my  notice  nor  any  decision  or  expression  of  opinion 
thereon.  In  my  judgment  the  Paper  Controller  was  not  invested 
with  any  authority  to  make  an  order  for  payment  of  money  by  one 
manufacturer  to  another.  But,  assuming  that  the  Paper  Con- 
troller had  that  power,  did  he  exercise  it? 
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Leaving  aside,  for  the  moment,  the  further  question  as  to  the 
jurisdiction  of  this  Court  to  enforce  the  plaintiffs*  claim,  it  seems 
to  me  quite  dear  that  no  such  claim  could  arise  unless  and  until 
such  an  order  had  been  made  by  the  'Controller.  No  such  order 
has  been  brought  to  my  attention.  The  abortive  orders  of  the  17th 
July,  1918,  and  the  23rd  January.  1920,  might  perhaps  have 
satisfied  the  requirements  in  this  regard : but,  as  I have  already 
stated,  in  my  opinion  they  are  not  available  as  valid  orders,  and, 
in  my  view,  they  were  both  subject  to  review  by  the  Tribunal.  It 
is  true  that  his  orders,  down  to  and  including  the  one  of  the  30th 
August,  1918,  did  direct  that  any  manufacturer  who  supplied  more 
than  his  quota  of  paper  to  Canadian  publishers  should  be  recouped 
by  such  manufacturers  as  had  supplied  less  than  theirs,  and  that 
all  manufacturers  should,  when  called  upon,  furnish  statements 
giving  the  necessary  data  from  which  their  relative  positions 
could  be  ascertained,  yet  he  never  called  upon  them  to  supply  the 
statements.  Until  these  were  ordered  and  supplied,  it  could  not 
be  ascertained  whether  any  manufacturer  had  supplied  more  or 
less  (or  what  quantity)  than  his  quota,  or  what  were  the  differ- 
ences, from  time  to  time,  between  the  price  fixed  for  paper  supplied 
to  publishers  in  Canada  and  that  obtained  upon  the  export  of  the 
product.  These  particulars  were  essential  to  the  making  of  any 
order  for  payments,  and  only  upon  them  could  any  such  order  be 
based  and  the  Controller  was  to  make  such  order  as  he  might  deem 
“necessary  or  advisable.** 

As  I understand  his  position,  he  was  invested  with  a discretion 
of  a judicial  or  semi- judicial  character,  which  he  alone  (and  the 
Tribunal  over  him)  could  exercise,  and  he  has  not  done  so. 

Mr.  Tilley  urged  upon  me  that,  if  of  opinion  that  what  had 
been  done  by  the  Paper  Controller  fell  short  of  what  was  requisite 
to  form  a valid  and  sufficient  foundation  for  the  plaintiffs*  claim, 
the  Court  would  implement  what  had  been  done,  and  itself  ascer- 
tain, by  means  of  a reference,  what  amounts  should  be  payable 
and  by  whom.  In  support  of  his  contention  he  cited  Cameron  v. 
Cuddy,  [1914]  A.C.  651.  The  head-note  in  the  report  reads  as 
follows : — 

“In  an  action  upon  a contract  whereby  the  parties  have  pro- 
vided for  arbitration  as  a means  of  ascertaining  the  amount  due 
under  the  contract,  if  arbitration  proceedings  have  proved  abortive 
it  is  the  duty  of  the  Court  to  supply  the  defect  by  itself  ascertain- 
ing the  amount  due.** 

The  decision  of  the  Board  was  delivered  by  Lord  Shaw  of 
Dunfermline,  and  the  following  passage,  taken  from  p.  656,  sets 
forth  the  principle  upon  which  the  decision  was  based: — 
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‘‘When  an  arbitration  for  any  reason  becomes  abortive,  it  is  the 
duty  of  a Court  of  law,  m working  out  a contract  of  which  such 
an  arbitration  is  part  of  the  practical  machinery,  to  supply  the 
defect  which  has  occurred.  It  is  the  privilege  of  a Court  in  such 
circumstances  and  it  is  its  duty  to  come  to  the  assistance  of  parties 
by  the  removal  of  the  impasse  and  the  extrication  of  their  rights. 
This  rule  is  in  truth  founded  upon  the  soundest  principle,  it  is 
practical  in  its  character,  and  it  furnishes  by  an  appeal  to  a Court 
of  justice  the  means  of  working  out  and  of  preventing  the  defeat 
of  bargains  between  parties.  It  is  unnecessary  to  cite  authority 
on  the  subject,  but  the  judgment  of  Lord  Watson  in  Hamlyn  & Co. 
v.  Talisker  Distillery,  [1894]  A.C.  202,  might  be  referred  to. 

“By  section  6 of  this  agreement  the  appellant  had  a contractual 
right  to  insist  on  a deduction  equal  to  the  value  of  the  deficiency 
of  assets  delivered,  such  value  being  determined  by  arbitration, 
When  the  arbitration  became  abortive,  that  method  of  fixing  the 
value  became,  of  course,  impossible.  But  by  the  well-recognised 
principle  which  has  just  been  cited,  the  Court  in  such  a case  must 
take  upon  itself  the  burden  of  deciding  that  which  the  parties  had 
intended  originally  should  be  decided  by  a domestic  tribunal.” 

There  was  a contract  between  the  parties,  who  had  agreed  that 
any  deduction  to  be  allowed  to  the  appellant  should  be  ascertained 
by  arbitration.  The  arbitration  having  become  abortive,  through 
no  fault  of  the  appellant,  and  it  being  admitted  that  there  was  a 
deficiency  for  which  an  allowance  should  be  made  to  the  appellant, 
it  was  held  to  be  the  duty  of  the  'Court  to  ascertain  the  amount 
which  should  be  allowed. 

In  the  case  at  bar  there  was  no  contract,  nor  was  there  any 
obligation  in  law,  unless  and  until  an  order  would  be  issued  by  the 
Controller  creating  the  obligation,  which,  in  my  view,  cannot  be 
created  in  any  other  way,  upon  the  facts  of  the  case. 

For  this  reason,  therefore,  I am  of  opinion  that  the  plaintiffs 
must  fail.  In  my  judgment,  also,  the  plaintiffs  must  fail  upon  the 
broad  principle  that,  having  no  claim  otherwise  than  under  the 
War  Measures  Act  and  the  orders  in  council  made  thereunder,  by 
the  rule  laid  down  in  the  authorities  cited  above,  the  only 
remedy  open  to  them  is  the  one  given  by  the  orders  upon  which 
the  claim  depends  for  its  existence.  In  other  words,  in  my  view, 
this  Court  has  no  jurisdiction  in  the  matter.  I confess  frankly 
that  I have  come  to  this  conclusion  with  reluctance,  as  I am 
satisfied  that  the  plaintiffs  have  not  been  fairly  treated,  and  I shall 
be  pleased  if  another  Court  can  come  to  a different  conclusion. 
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Feeling  as  I do,  I am  not  disposed  to  allow  any  costs  to  the 
defendants,  other  than  as  I am  about  to  state. 

At  an  early  stage  of  the  trial,  it  was  made  known  that  the 
defendants  the  Eddy  Company  and  the  News  Pulp  and  Paper 
Company,  having  supplied  their  Canadian  quota,  had  been  made 
parties  only  because  their  presence  would  be  required  in  the  taking 
of  accounts  upon  a reference.  Mr.  Hellmuth,  who  appeared  for 
them,  was  then  excused  from  further  attendance.  His  clients 
should  have  their  costs  of  the  action  up  to  the  time  of  his  retire- 
ment, and  I so  direct.  Otherwise  the  action  is  dismissed,  without 
any  allowance  of  costs  to  the  other  defendants. 

The  defendants  counterclaim  for  the  amount  overpaid  in 
respect  of  differentials  for  the  year  1917.  Of  the  amount  overpaid 
only  $7,492.88  reached  the  plaintiffs,  the  balance  being  retained 
by  the  Controller.  Upon  application  being  made  to  him  for  an 
order  directing  repayment  by  the  plaintiffs,  the  Controller  declined 
to  make  such  an  order,  stating,  in  effect,  that  there  would  be  a 
much  larger  sum  to  become  payable  by  these  defendants  to  the 
plaintiffs  when  his  further  orders  for  payment  of  differentials 
would  issue.  The  whole  matter  rested  with  him,  subject  to  appeal 
to  the  Tribunal,  and  I do  not  think  I have  any  jurisdiction  to 
interfere  with  it,  even  if  I were  disposed  to  assist  these  defendants, 
which  I am  not.  The  same  remarks  apply  to  the  counterclaim 
in  respect  of  the  rebate  owed  by  the  Government  to  the  plaintiffs 
for  sulphide  duty,  I think  these  defendants  may  quite  fairly 
be  left  where  they  are  in  regard  to  these  items,  unless,  on  appeal, 
another  Court  should  see  its  way  to  allowing  the  plaintiffs*  claim, 
in  which  event  these  items  should  be  taken  into  account.  The 
counterclaims  will  also  be  dismissed  without  costs. 


[IN  CHAMBERS.] 

Re  West. 

Land  Titles  Act — “ Charge ” — Sec.  34 — Proceedings  by  Chargee  for  Fore- 
closure— Judgment  and  Final  Order — Right  of  Chargee  to  be  Re- 
corded as  Owner — Finality  of  Judgments  and  Orders  of  Court  of 
Record — Final  Certificate  under  Act  not  a Bar  to  Opening  Fore- 
closure in  Proper  Case — Conveyancing  and  Law  of  Property  Act, 
sec.  56 — Duty  of  Master  of  Titles — Inquiry  as  to  Regularity  of 
Court  Proceedings. 

Any  final  judgment  or  order  of  a court  of  record,  so  long  as  it  stands, 
is  conclusive  as  to  the  matters  determined  by  it.  It  may  be  attacked 
directly  by  motion  in  the  same  action,  and  in  some  cases  it  may  be 
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attacked  collaterally,  but,  unless  and  until  attacked,  its  conclusive 
effect  is  not  open  to  question. 

The  order  or  judgment  affects  only  those  who  are  parties  to  it. 

W.,  having  a “charge”  on'  lands,  duly  recorded  in  the  Land  Titles  office, 
alleging  that  the  charge  was  in  arrear,  began  foreclosure  proceedings 
in  the  Supreme  Court  of  Ontario,  which  resulted  in  a decree  and 
final  order  for  foreclosure: — 

Held,  that  the  Master  should  record  W.  as  owner  of  the  land  if  he 
found  that  all  persons  having  claims  subsequent  to  the  charge  were 
foreclosed  by  the  decree  and  order. 

It  is  not  the  duty  of  the  Master  of  Titles  to  review  the  proceedings  in 
the  Court:  he  must  give  the  orders  of  the  Court  their  full  effect 
without  going  behind  them  in  any  way. 

He  is  entitled  to  ask  for  proof  that  there  has  been  no  appeal  or  appli- 
cation to  open  the  foreclosure;  but  not  for  proof  that  the  proceedings 
leading  up  to  the  decree  and  final  order  were  regular  and  sufficient. 
The  registration  of  the  final  order  and  the  granting  of  the  certificate 
of  ownership  will  not  prevent  the  Court  from  opening  the  foreclosure 
upon  a proper  application  in  a proper  case. 

As  a matter  of  conveyancing  a “charge”  is  not  a mortgage;  but  it  may 
be  enforced  by  foreclosure  or  sale  in  the  same  way  as  a mortgage: 
Land  Titles  Act,  sec.  34. 

Section  56  of  the  Conveyancing  and  Law  of  Property  Act,  R.S.O.  1927, 
ch.  137,  Re  Hewish  (1889),  17  O.R.  454,  Williams  v.  Box  (1910),  44 
Can.  S.C.R.  1,  and  Canada  Permanent  Mortgage  Corporation  v.  Hatha 
Singh  (1921),  60  D.L.R.  56,  referred  to. 

An  appeal  by  West  from  the  refusal  of  the  Master  of  Titles  to 
register  the  appellant  as  owner  of  a parcel  of  land,  without  the 
production  of  certain  evidence  required  by  the  Master. 

December  2 , 1927.  The  appeal  was  heard  by  Middleton,  J.A., 
in  Chambers. 

J.  B.  Allem,  for  the  appellant. 

The  Master  of  Titles,  in  person. 

A.  W.  Rogers , for  the  Attorney- General. 

January  3,  1928.  Middleton,  J.A. : — By  a duly  recorded 
“charge”  the  appellant  became  chargee  of  the  lands  to  secure 
payment  of  the  sum  mentioned  in  the  instrument. 

The  appellant,  alleging  that  the  charge  was  in  arrear,  began 
foreclosure  proceedings  in  the  Supreme  Court,  which  eventuated 
in  a final  order  of  foreclosure,  by  which  the  original  owner  who 
created  the  charge,  his  wife,  and  a third  person,  made  a party  in 
the  Master’s  office,  were  declared  to  be  absolutely  barred  and  fore- 
closed of  and  from  all  right,  title,  and  equity  of  redemption  in 
and  to  the  mortgaged  premises.  On  the  faith  of  this,  the  appellant, 
the  chargee,  claims  that  his  title  is  absolute  and  that  he  has  the 
right  to  be  recorded  as  the  owner. 

The  Master  requires:  (i)  evidence  that  the  charge  was  in  de- 
fault when  the  writ  was  issued  ; (ii)  evidence  of  personal  or  other 
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sufficient  service  on  all  interested  parties;  (iii)  copies  of  the  judg- 
ment and  of  the  reports  if  there  was  a reference;  (iv)  evidence  as 
to  the  actual  possession  of  the  lands,  and  evidence  as  to  change  in 
accounts  by  receipt  of  rent  or  otherwise;  (v)  evidence  as  to  the 
actual  present  value  of  the  property;  (vi)  evidence  that  the  time 
for  appeal  has  expired  and  that  no  notice  of  motion  to  reopen  the 
foreclosure  has  been  served. 


The  learned  Master  stated  that  he  had  until  recently  acted 
upon  the  order  of  the  Court  without  the  same  scrutiny,  but  that 
his  experience  had  now  convinced  him  that  many  foreclosure 
judgments  were  vulnerable,  and  he  gave  as  examples : — 

(1)  A case  in  which  a mortgagor  was  dead  before  the  suit  was 
instituted.  The  sheriff’s  officer  swore  that  the  writ  was  personally 
served.  It  was  in  fact  served  upon  the  person  living  on  the  land, 
erroneously  assumed  to  be  the  defendant. 

(2)  A case  in  which  process  was  served  on  a subsequent  in- 
cumbrancer substitutionally  by  advertisement  in  a local  paper ; 
the  order  for  substitutional  service  being  based  on  a clerk’s  affi- 
davit in  which  he  said  that  he  did  not  know  where  the  mortgagee 
lived  and  could  not  find  his  name  in  the  Toronto  directory.  The 
mortgagee  lived  in  a city  not  very  remote,  and  his  solicitor’s  name 
was  on  the  registered  charge. 

(3)  A case  in  which  the  mortgagee  was  in  possession  but  had 
not  been  charged  with  an  occupation  rent. 

(4)  A foreclosure  of  the  whole  mortgaged  property  when  part 
had  been  released  on  payment  of  part  of  the  debt. 

In  none  of  these  cases  was  there  any  suggestion  of  fraud.  Care- 
less practice  was  the  only  thing. 

These  instances  prove  that  the  Supreme  Court  cannot  be 
regarded  as  infallible.  They  may,  and  probably  do,  prove  that 
the  Master  of  Titles  is  extremely  careful  and  efficient,  but  in  the 
end  some  case  may  arise  in  which  some  error  may  escape  even  his 
vigilance,  for  very  few  are  quite  infallible ; and  if  it  is  the  duty  of 
the  Master  to  see  that  no  error  has  been  made,  then  the  carefully 
guarded  “assurance  fund”  may  have  to  answer  for  his  default. 

Our  jurisprudence  speaks  in  no  uncertain  way  upon  the  con- 
clusive effect  of  the  judgments  of  courts.  There  must  be  some 
finality  in  human  affairs  or  the  business  of  every-day  life  would 
become  an  inextricable  tangle. 

Any  final  judgment  or  order  of  a court  of  record,  so  long  as  it 
stands,  is  conclusive  as  to  the  matters  determined  by  it.  It  may 
be  attacked  directly  by  motion  in  the  same  action,  and  in  some 
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cases  it  may  be  attacked  collaterally,  but,  unless  and  until  attack- 
ed, its  conclusive  effect  is  not  open  to  question. 

When  the  rights  of  third  parties  have  intervened,  the  Legisla- 
ture has  carried  the  matter  farther,  and  the  courts  are  precluded 
from  relieving  against  the  conclusive  effect  of  a judgment. 

“An  order  of  the  court  .under  any  statutory  or  other  jurisdic- 
tion shall  not,  as  against  a purchaser,  whether  with  or  without 
notice,  be  invalidated  on  .the  ground  of  want  of  jurisdiction,  or  of 
want  of  any  concurrence,  consent,  notice  or  service The  Convey- 
ancing and  Law  of  Property  Act,  R.S.O.  1927.  ch.  137,  sec.  56 — a 
provision  in  force  here  and  in  England  for  many  years. 

It  must  'be  kept  in  mind  that  the  order  or  judgment  affects 
only  those  who  are  parties  to  it:  Re  TIewish  (1889),  17  O.R.  454; 
so  there  is  in  truth  no  hardship  in  .the  rule.  A competent  tribunal 
has  dealt  with  the  dispute  between  the  parties,  and  its  decision  is 
final.  The  parties  are  presumed  to  be  content,  and  in  actions  to 
enforce  mortgages  generally  are.  The  plaintiff,  the  mortgagee, 
has  alleged  default,  the  mortgagor,  the  defendant,  has  admitted 
it,  and  has  been  given  his  day  to  pay  and  in  default  is  to  stand  fore- 
closed. He  has  not  paid,  and  has  abandoned  his  right  to  redeem 
and  has  been  foreclosed.  Why  should  effect  he  refused  to  the 
decree  of  the  court  and  the  plaintiff  be  put  to  proof  again? 

The  only  suggestion  that  is  plausible  is  that  the  defendant  may 
not  in  truth  have  been  served  with  process.  Evidence  has  been 
given  which  has  satisfied  the  court,  and  in  most  cases  this  same 
evidence  would  satisfy  the  Master.  True,  in  one  case,  the  Master 
knew  the  defendant  had  not  been  served  because  he  knew  of  his 
death,  but  this  knowledge  of  the  fact  was  a peculiar  and  accidental 
thing,  and  in  ordinary  circumstances  the  mistake  would  not  have 
been  discovered.  But  a peculiar  mistake  in  the  course  of  an 
action  cannot  justify  the  discarding  of  well-established  principles 
and  cast  upon  the  Master  of  Titles  the  duty  of  reviewing  the  pro- 
ceedings in  the  courts.  In  my  opinion,  he  must  give  to  the  orders 
of  the  Court  their  full  effect,  without  going  behind  them  in  any 
way.  He  is  entitled  to  ask  for  proof  that  there  has  been  no  appeal 
or  application  to  reopen  the  foreclosure.  This  is  merely  proof  that 
the  order  is  actually  in  force.  This  in  contentious  proceedings 
would  be  presumed,  but  in  an  ex  parte  proceeding,  involving  the 
issue  of  a certificate  as  final  in  its  nature  as  a land  titles  certifi- 
cate, it  is  reasonable  to  require  this. 

The  Master  upon  the  argument  objected  to  granting  a certifi- 
cate of  absolute  title  based  upon  a foreclosure  action,  because,  in 
his  view,  foreclosure  is  never  final  and  absolute  in  is  nature.  No 
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matter  how  absolute  the  order,  the  Court  has  still  the  power  to 
reopen  and  permit  redemption,-  and  so  a mortgagee  can  never 
become  in  any  real  sense  .the  actual  owner. 

If  the  statutes  applicable  were  identical,  the  case  of  Williams 
v.  Box  (1910),  44  Can.  S.C.R.  1,  would  shew  that  the  Master’s 
alarm  is  unnecessary,  for  the  issue  of  a land  titles  certificate  in 
no  way  interferes  with  the  power  of  the  Court  to  grant  to  the 
mortgagor  any  Telief  to  which  he  may  under  the  practice  of  the 
Court  be  entitled.  The  case  however  turns  upon  statutory  pro- 
visions not  found  in  the  Ontario  Act,  and  one  particular  section 
which  was  extremely  obscure  and  difficult  to  construe,  and  which 
has  now  been  repealed.  I am,  however,  quite  clear  that  the  regis- 
tration of  the  foreclosure  order  and  the  granting  of  the  certificate 
of  ownership  will  not  be  found  to  interfere  in  any  way  with  the 
power  of  the  'Court  to  grant  relief  in  proper  cases.  When  the 
rights  of  a purchaser  intervene,  the  'Court  has  never  interfered, 
and  until  then  the  power  over  the  mortgagee  remains.  The  fore- 
closure is,  in  my  opinion,  absolute,  but  the  Court  has  still  the 
right  to  reopen  upon  a proper  application  in  a proper  case.  Until 
such  an  application  is  made  there  is  no  qualification  of  the  title 
of  the  mortgagee,  and  the  Master  is  bound  to  register  it  as  abso- 
lute. His  giving  effect  to  an  order  or  judgment  of  the  Court 
cannot  be  a “wrongful”  act  which  would  found  a claim  upon  the 
fund. 

Canada  Permanent  Mortgage  Corporation  v.  Naiha  Singh 
(1921),  60  D.L.R.  56,  a decision  of  the  Court  of  Appeal  for 
British  Columbia,  is  an  answer  to  the  suggestion  that  the  issue 
of  the  certificate  would  in  any  way  hamper  the  action  of  the  Court 
in  vacating  a foreclosure  when  there  had  been  no  service  of  the 
writ.  The  statutory  provision  as  to  the  effect  of  a certificate  there 
went  far  beyond  anything  in  the  Ontario  Act. 

I can  find  no  foundation  for  the  request  of  the  Master  for 
evidence  as  to  the  actual  value  of  the  land.  His  theory  is  that  his 
certificate  adds  something  to  the  effect  of  the  order  of  the  Court, 
and  so  he  should  investigate  the  situation  so  as  to  ascertain  if  any 
hardship  lias  resulted  from  a foreclosure  for  non-payment  of  a 
sum  materially  less  than  the  true  value.  I cannot  think  that  this 
duty  is  imposed  by  the  statute  or  that  he  is  responsible  for  any  loss 
the  mortgagor  may  sustain. 

I have  spoken  throughout  as  though  .a  “charge”  could  be  re- 
garded as  a mortgage.  As  a matter  of  conveyancing  it  is  not.  but 
sec.  34  of  the  Land  Titles  Act  provides  that  it  may  be  enforced  in 
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the  same  manner  and  under  the  same  circumstances  by  foreclosure 
or  sale  as  if  the  land  had  been  transferred  by  mortgage. 

After  'Careful  consideration  and  review  of  the  cases,  I have  no 
doubt  that  the  Mlaster  should  record  the  mortgagee  as  owner  if 
he  finds  that  all  persons  having  claims  subsequent  to  the  charge 
are  foreclosed  by  the  decree.  He  should  give  full  effect  to  it 
according  to  its  tenor. 

The  question  of  costs  troubles  me.  The  Master  has  acted  in 
good  faith,  and  I would  not  make  any  order  against  him  person- 
ally; but,  if  the  costs  can  be  paid  out  of  the  fees  of  the  office  or 
the  assurance  fund  or  from  any  other  source,  the  applicant  should 
be  indemnified  for  the  expense  he  has  been  put  to  in  clearing  up  a 
situation  which  has  not  arisen  from  any  fault  of  his. 


[ORDE,  J.A.] 

Re  Campbell  and  Cowdy. 

Covencmt — Building  Restrictions — Conditions  Registered  under  Land 
Titles  Act . sec.  90 — Breach  of  Condition —Placing  Part  of  Dwelling- 
house  too  Near  to  Street-line — “Porch” — “Verandah” — Objection  to 
Title  of  Purchaser  of  Lot  on  Plan — Application  under  Vendors  and 
Purchasers  Act — Release  by  Covenantee — Building  Scheme — Ab- 
sence of  Requirement  of — Modification  of  Condition — Sec.  99  (2) 
of  Act — Certificate  of  Ownership. 

A parcel  of  land  was  laid  out  in  lots  by  a realty  company,  according  to 
a plan  registered  in  the  Land  Titles  office.  C.  purchased  one  of  the 
lots  from  the  company,  and  it  was  transferred  to  him  subject  to 
certain  conditions  and  a covenant  (registered  under  sec.  99  of  the 
Land  Titles  Act).  One  of  the  conditions  was  that  any  building 
erected  upon  the  lot  should!  be  a dwelling-house,  not  nearer  to  the 
street-lin'e  than  15  feet,  and  that  no  part  of  any  verandah  or  porch 
of  the  dwelling-house  should  be  nearer  to  the  street-line  than  5 
feet: — - 

Held,  that  a projecting  “sun-room,"  so-called,  the  southerly  wall  of 
which  was  only  9 feet  1 inch  from  the  street-line,  was  not  a “porch" 
or  “verandah"  within  the  meaning  of  the  condition,  and  the  erection 
of  it  was  a breach  of  the  condition. 

C.  procured  from  the  company  an  instrument  purporting  to  release  his 
lot  from  the  conditions  to  the  extent  necessary  to  permit  of  the 
maintenance  of  the  buildings  on  the  lot  in  their  present  condition 
and  location.  In  the  original  agreement  of  sale  between  G.  and  the 
company  there  was  a provision  that  the  company  was  not  bound  to 
impose  the  same  or  any  other  restrictions  on  the  lands  covered  by 
the  same  plan,  and  should  have  the  right  to  alter  the  restrictions 
imposed  upon  the  lands  covered  by  the  agreement  or  upon  any  other 
lands  covered  by  the  plan. 

C , having  agreed  to  sell  his  lot  to  another,  who  objected  to  the  title 
upon  the  ground  that  there  had  been  a breach  of  the  condition,  it 
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was  held,  upon  an  application  under  the  Vendors  and  Purchasers 
Act,  that  there  was  nothing  in  the  condition  or  the  covenant  to 
attach  the  benefit  of  it  to  any  lands:  on  its  face  the  covenant  was 
for  the  personal  benefit  of  the  covenantee  (the  company)  only;  and, 
unless  there  was  something  upon  which  a building  scheme  could  be 
founded,  the  release  effectively  removed  the  purchaser’s  objection. 

Many  of  the  requirements  of  a building  scheme  as  laid  down  in  Elliston 
v.  Readier,  [1908]  2 Ch.  374,  and  other  cases,  were  lacking — there 
was  no  reciprocity,  which  is  the  foundation  of  the  idea  of  a scheme: 
Reid  v.  Bicker.staff,  [1909]  2 Ch.  305,  319. 

Qiuere,  whether  the  existence  of  a building  scheme,  which  is  not  clearly 
defined  as  to  the  lands  for  whose  benefit  the  restriction  is  imposed 
in  the  certificate  of  ownership,  is  consistent  with  the  intention  and 
meaning  of  the  Land  Titles  Act. 

When  restrictive  conditions  are  registered  under  sec.  99  of  the  Act,  if 
those  who  impose  the  conditions  intend  the  benefit  of  them  to  attach 
to  and  run  with  other  lands,  those  other  lands  ought  to  be  clearly 
defined  and  set  forth  in  the  register  and  in  the  certificate  of  owner- 
ship. 

Accordingly,  it  was  declared  that  the  purchaser’s  objection  had  been 
satisfied  and  (if  necessary  for  the  purpose  of  clearing  the  title  in 
the  Land  Titles  office)  that  to  the  extent  of  the  company’s  release 
the  condition  was  modified,  pursuant  to  subsec.  2 of  sec.  99,  the 
company  being  the  only  person  interested  in  its  enforcement. 


Motion  by  a vendor  of  land  for  an  order,  under  the  Vendors 
and  Purchasers  Act,  declaring  that  an  objection  taken  by  the 
purchaser  to  the  title,  in  regard  to  the  effect  of  a certain  restric- 
tive covenant  or  condition  affecting  the  land,  was  not  a valid  objec- 
tion. and  in  the  alternative  for  an  order  amending  the  restriction. 

December  12,  1927.  The  motion  was  heard  by  Okde,  J.A.,  in 
the  Weekly  Court,  Toronto. 

G,  M.  Willoughby , for  the  vendor. 

Samuel  Rogers,  for  the  purchaser. 

January  6,  1928.  Okde,  J.A. : — The  lot  in  question  is  part  of 
a large  parcel  subdivided  by  the  Suydam  Realty  Company  Ltd., 
as  shewn  on  plan  M.444  in  the  Land  Titles  office  at  Toronto. 
The  vendor,  Campbell,  purchased  the  lot  from  the  Suydam  com- 
pany, and  the  transfer  to  him  is  made  subject  to  the  following 
conditions  and  covenant: — 

“(1)  That  the  transferee  shall  not  carry  on  or  permit  to  be 
carried  on  upon  the  said  lands,  or  any  part  thereof,  any  trade, 
business,  or  manufacture;  that  any  building  which  may  be  erected 
or  placed  upon  any  portion  of  the  said  lands  shall  be  a dwelling- 
house,  garage,  or  other  outbuilding  appurtenant  to  a dwelling- 
house;  that  any  such  dwelling-house  shall  be  of  the  cost  of  not 
less  than  $3,000,  exclusive  of  any  garage  or  outbuilding;  that  the 
main  wall  of  any  such  dwelling-house  shall  not  he  nearer  to  the 
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street-line  in  front  of  the  said  lands  than  15  feet;  that  no  part  of 
any.  verandah  or  porch  of  said  dwelling-house  shall  be  nearer  to 
the  street-line  than  5 feet. 

“(2)  That  the  said  conditions  shall  run  with  the  said  lands 
for  a period,  of  15  years  from  the  1st  day  of  March,  1922. 

“And  with  the  intent  that  the  burden  of  the  following  coven- 
ants shall  run  with  the  said  lands  for  a period  of  15  years  from 

the  1st  day  of  March,  1922,  the  said  Duncan  11.  Campbell,  for 

himself,  his  heirs,  executors,  administrators,  and  assigns,  coven- 
ants and  agrees  with  Suydam  Realty  Company  Limited,  its 

successors  and  assigns,  that  the  said  Duncan  II.  Campbell,  his 

heirs  and  assigns,  will  henceforth  observe  and  comply  with  the 
foregoing  conditions  so  far  as  the  same  relate  either  to  the  rights 
or  to  the  duties  of  the  said  Duncan  H.  Campbell,  his  heirs  or 
assigns,  in  respect  of  the  lands  conveyed  to  him  as  aforesaid,  and 
that  nothing  shall  ever  be  erected,  fixed,  placed,  or  done  upon  the 
said  lands  in  breach  or  violation  or  contrary  to  the  fair  meaning 
of  the  said  conditions,  but  this  covenant  shall  not  be  held  binding 
upon  the  said  Duncan  H.  Damp-bell  or  any  of  his  assigns  except 
in  respect  of  a breach  committed  or  continued  during  his  or  their 
joint  or  sole  seisin  of  or  title  to  the  lands  upon  or  in  respect  of 
which  such  breach  shall  have  been  committed 

Notwithstanding  the  plain  language  of  the  restriction,  Camp- 
bell proceeded  to  erect  upon  the  lot  a dwelling  with  a projecting 
sun-room,  the  southerly  wall  of  which  is  only  9 feet  1 inch  from 
the  street-line.  The  building  is  of  the  bungalow  type,  only  one 
storey  in  height,  and  the  sun-room  walls  are  of  the  same  height 
as  the  other  walls  of  the  building  and  of  the  same  solid  construc- 
tion, though  there  appears  to  be  no  basement  beneath  it.  It  has  a 
flat  roof,  while  the  rest  of  the  building  has  a gable  roof,  but  in 
construction  and  appearance  it  is  to  all  intents  and  purposes  a 
substantial  part  of  the  whole  building. 

It  is  true  that  the  sun-room  was  erected  after  the  main  build- 
ing, and  that  it  might  be  torn  down  without  much  damage  to  the 
walls  of  the  main  building,  though  its  removal  would  involve  the 
closing  or  bricking  up  of  the  large  archway  between  the  two. 

It  is  strenuously  argued  that  the  sun-room  is  a “porch”  or 
“verandah”  within  the  meaning  of  those  words  in  the  conditions. 
To  call  it  either  would  be  an  improper  straining  of  the  meaning 
of  those  two  words.  The  sun-room  docs  not  serve  as  an  entrance 
to  the  building,  and  in  its  present  form  is  not  a porch  at  all. 
Even  if  a doorway  were  opened  into  it  and  steps  built  to  make  it 
serve  as  an  entrance,  the  room  would  still  be  a room,  and  it  would 
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be  an  evasion  to  call  it  a porch.  Nor  is  it  in  any  sense  a verandah. 
It  is  completely  enclosed  and  roofed  and  its  windows  are  like  those 
of  any  other  room  in  the  house.  In  fact,  the  term  “sun-room” 
itself  as  applied  to  the  structure  is  in  my  opinion  a misnomer. 
While  there  are  windows  on  three  sides,  they  are  like  those  of  the 
house  itself,  and  there  is  much  more  solid  wall  to  the  three  outer 
sides  of  the  room  than  there  is  glass.  It  may  serve  as  a sun-room, 
but  it  could  as  well  'be  used  as  a drawing-room  or  a breakfast-room 
or  a bed-room. 

The  so-called  sun-room  constitutes,  in  my  judgment,  a plain 
breach  of  the  condition. 

In  order  to  meet  the  purchaser’s  objection  the  vendor  procured 
from  the  Suydam  Realty  Company  an  instrument  purporting  to 
release  the  lands  from  the  conditions  to  the  extent  necessary  to 
permit  of  the  maintenance  of  the  buildings  on  the  lot  in  their 
present  condition  and  location.  And  evidence  was  adduced  to 
shew  that  in  the  original  agreement  of  sale  with  the  Suydam 
company  was  a provision  that  the  Suydam  company  was  not 
bound  to  impose  the  same  or  any  other  restrictions  on  the  lands 
covered  by  the  same  plan,  and  should  have  the  right  to  alter  the 
restrictions  imposed  upon  the  lands  covered  by  the  agreement  or 
upon  any  other  lands  covered  by  the  plan.  From  this  it  is  argued 
that  the  covenant  or  condition  was  merely  a personal  one  in  favour 
of  the  Suydam  company,  and  that  its  qualified  release  is  sufficient 
to  clear  the  vendor’s  title. 

It  is  quite  clear  that  there  is  nothing  in  the  condition  or  the 
covenant  as  above  quoted  to  attach  the  benefit  of  it  to  any  lands 
whatsoever.  The  covenant  is  on  its  face  for  the  personal  benefit 
of  the  covenantee  only,  and  in  that  respect  is  of  the  same  character 
as  that  dealt  with  in  Page  v.  Campbell  (1920-1),  18  O.W.N.  333, 
61  Can.  S.C.R.  633.  It  is  to  be  observed  in  applying  that  judg- 
ment, that  all  that  the  Court  did  was  to  refuse  an  injunction  to 
the  trustee  of  a syndicate  seeking  to  enforce  the  restrictive  coven- 
ant, upon  it  appearing  that  he  and  the  syndicate  had  ceased  to 
have  any  interest  in  any  of  the  remaining  lands  within  the  pre- 
sumably protected  area,  and  that  “if  the  owners  of  other  lots  had 
rights,  the  dismissal  of  the  action  could  not  affect  them:”  18 
O.W.N.  at  p.  334. 

Notwithstanding  this  limited  application  of  Page  v.  Campbell, 
it  seems  to  be  plain  that,  unless  there  is  something  upon  which  a 
building  scheme  can  be  founded,  the  release  by  the  Suydam  com- 
pany effectively  removes  the  objection  raised  by  the  purchaser. 
Unless  there  is  a 'building  scheme,  no  owner  of  any  other  land 
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other  than  the  Suydam  company  can  enforce  the  covenant  except 
by  virtue  of  some  assignment  to  him  of  the  benefit  of  the  covenant 
itself.  If  the  requirements  of  a building  scheme  as  laid,  down  in 
Elliston  v.  Readier , [1908]  2 Oh.  374,  Renals  v.  Oowlishaw 
(1878),  9 Ch.  D.  125,  Spicer  v.  Martin  (1888),  14  App.  Gas.  12, 
Reid  v.  Bidcerstaff,  [1909]  2 Ch.  3105,  and  Re  Wheeler  (1926), 
59  O.L.R.  223,  are  sought  for  here,  many  of  them  will  be  found 
lacking.  There  is  no  reciprocity,  which,  as  Cozens-Hardy,  M.R., 
says  at  p.  319  in  Reid  v.  Bidcerstaff , “is  the  foundation  of  the 
- idea  of  a scheme.”  There  is  here  no  obligation  either  express  or 
implied  on  the  part  of  the  Suydam  company  to  impose  similar 
or  any  restrictions  upon  other  lands.  In  fact  the  form  of  agree- 
ment used  makes  it  clear  that  the  company  expressly  negatived 
any  such  obligation. 

I very  much  doubt  whether  the  existence  of  a building  scheme, 
which  is  not  clearly  defined  as  to  the  lands  for  whose  benefit  the 
restrictive  condition  is  imposed  in  the  certificate  of  ownership,  is 
consistent  with  the  intention  and  meaning  of  the  Land  Titles 
Act.  The  whole  object  of  the  Act  is  to  define  the  nature  and 
extent  of  the  title  as  registered,  and  so  that  the  certificate  of  owner- 
ship shall  disclose  the  full  title  of  the  owner  with  whatever  charges, 
liens,  and  other  encumbrances  may  be  registered  against  it.  A 
purchaser  under  such  a certificate  ought  not  to  be  put  upon  inquiry 
as  to  anything  beyond  what  the  certificate  itself  discloses.  Here 
the  certificate  discloses  a condition  implemented  by  a covenant 
apparently  for  the  benefit  of  the  Suydam  Realty  Company,  and  it 
alone.  There  is  nothing  on  its  face  to  suggest  that  the  restric- 
tion is  for  the  benefit  of  any  parcel  of  land  whatsoever.  To  give 
to  others  rights  which  are  not  spread  upon  the  face  of  the  register 
is,  in  my  opinion,  quite  opposed  to  the  whole  intention  of  the 
Act.  And  I think  that  when  restrictive  conditions  are  registered 
under  sec.  99*  of  the  Act,  if  those  who  impose  the  conditions 
intend  the  benefit  of  them  to  attach  to  and  run  with  other  lands, 

*99. — (1)  There  may  be  registered  as  annexed  to  any  land  which  is 
being  or  has  been  registered,  subject  to  general  rules  and  in  the  pre- 
scribed manner,  a condition  or  covenant  that  such  land  or  any  specified 
portion  thereof  is  not  to  be  built  on,  or  is  to  be  or  not  to  be  used  in  a 
particular  manner,  or  any  other  condition  or  covenant  running  with 
or  capable  of  being  legally  annexed  to  land. 

(2)  The  first  owner  and  every  transferee,  and  every  other  person 
deriving  title  from  him,  shall  be  deemed  to  be  affected  with  notice  of 
such  condition  or  covenant ; but  any  such  condition  or  covenant  may 
be  modified  or  discharged  by  order  of  the  Court,  on  proof  to  the  satis- 
faction of  the  Court  that  the  modification  will  be  beneficial  to  the 
persons  principally  interested  in  the  enforcement  of  the  condition  or 
covenant. 
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those  other  lands  ought  to  be  clearly  defined  and  set  forth  in  the 
register  and  in  the  certificate  of  ownership. 

The  purchaser’s  objection  appears  .to  have  been  limited  to  the 
alleged  breach  of  the  condition,  and  presumably  he  does  not 
object  to  the  restrictions  themselves.  His  objection  having  been 
removed  by  the  release  from  the  Suydam  Realty  Company,  an 
order  will  go  that  the  purchaser’s  objection  has  been  satisfied. 
If  it  is  necessary  under  the  provisions  of  subsec.  2 of  sec.  99  of 
the  Land  Titles  Act  for  the  purpose  of  clearing  the  title  in  the 
Land  Titles  office,  the  order  may  declare  that  to  the  extent  of  the 
Suydam  Realty  Company’s  release  the  condition  is  modified,  the 
company  being  the  only  person  interested  in  its  enforcement. 

It  was  agreed  that  there  should  be  no  order  as  to  the  costs  of 
the  motion. 


[McEVOY,  J.] 

Nichols  v.  Toronto  Transportation  Commission. 

Evidence — Action  for  Injuries  by  Collision  with  Street-car — Order  for 

Inspection  of  Car  and  Experimenting — Rules  266,  310. 

In  an  action  for  damages  for  injuries  sustained  by  the  plaintiff  in  a 
collision  between  a!  horse  and  wagon  driven  by  him  and  a street-car 
of  the  defendants,  it  was  alleged  by  the  plaintiff  that  the  car  was 
negligently  equipped  with  defective  brakes,  and  was  negligently 
man'aged  by  the  defendants’  servant  in  charge  thereof,  and  that  such 
negligence  was  the  cause  of  the  collision.  Upon  the  plaintiff’s  ap- 
plication, an  order  was  made,  under  Rules  266  and  370,  requiring 
the  defendants  to  submit  the  car,  at  their  barns  and  upon  tracks 
at  or  near  their  barns,  for  inspection  by  the  plaintiff  and  such 
expert  witnesses  as  he  might  think  necessary,  and  to  permit  reason- 
able experiments  to  be  made  as  to  the  brakes  upon  the  car  and  as 
to  the  distance  in  which,  under  proper  and  efficient  operation,  the 
car  could  be  stopped  in  a case  of  emergency. 

An  application  by  the  plaintiff  for  an  order,  under  Rules  266 
and  370,  for  inspection  of  a street-car  of  the  defendants  and  for 
permission  to  experiment. 

January  9.  The  application  was  heard  by  MoEvoy,  J.,  in  the 
Weekly  Court,  Toronto. 

J.  L.  G.  Keogh,  for  the  plaintiff. 

lrv-ing  B.  Fairly,  K.C.,  for  the  defendants. 
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January  10.  McEvov.  J. : —The  Rules  read  as  follows  : — 

‘-26G.  A party  may  apply  for  an  order  for  the  inspection  by 
himself  or  by  his  witnesses,  of  any  real  or  personal  property,  the 
inspection  of  which  may  be  material  to  the  proper  determination 
of  the  question  in  dispute.” 

“370. — (1)  The  Court  may,  upon  the  application  of  any 
party  and  upon  such  terms  as  may  seem  just,  make  any  order  for 
the  detention  or  preservation  of  property,  being  the  subject  of  the 
action,  or  for  the  inspection  of  any  property,  the  inspection  of 
which  is  necessary  for  the  proper  determination  of  the  question 
in  dispute;  and  for  all  or  any  of  the  purposes  aforesaid  may 
authorise  any  person  or  persons  to  enter  upon  or  into  any  land 
or  building  in  the  possession  of  a party  and  may  authorise  any 
samples  to  be  taken,  or  any  observation  to  be  made  or  experiment 
to  be  tried  which  may  seem  necessary  or  expedient  for  the  pur- 
pose of  obtaining  full  information  or  evidence. 

“(2)  The  Court  may  also  on  notice  to  any  person  not  a party 
to  the  action  make  an  order  authorising  entry  upon  or  into  any 
lands  or  building  in  the  possession  of  such  person  for  the  purposes 
of  such  inspection.” 

The  plaintiff  is  a driver  of  a milk  wagon,  and  on  the  27th  day 
of  September,  1927.  he  was  driving  the  wagon  of  his  employer  at 
what  is  called  the  “Loop,”  near  Raybould-street  and  Runnymede- 
road.  As  the  defendants  were  turning  one  of  their  cars  on  this 
loop,  a collision  occurred  between  the  plaintiff’s  horse  and  wagon 
and  the  street-car. 

So  far  as  this  application  is  concerned,  the  facts  necessary  to 
have  in  mind  are  that  the  plaintiff  alleges  (1)  that  the  defendants 
were  operating,  at  this  time  and  place,  a negligently  equipped  car. 
the  main  objection  seeming  to  be  defective  brakes,  and  (2)  that 
the  car  was  negligently  managed  by  the  person  in  charge  thereof. 

On  the  examination  for  discovery  of  the  person  in  charge  of  the 
car,  it  appears  that  the  car  was  coming  around  the  loop  at  a rate 
of  about  7- miles  an  hour  and  that  the  person  operating  the  car 
had  a distance  of  35  feet  in  which  he  might  or  ought  to  have 
stopped  the  car  to  prevent  the  accident. 

The  plaintiff  says,  upon  this  application,  that  the  defendants’ 
car  was  inefficiently  equipped  with  brakes  and  that  that  was  a 
contributing  cause  of  the  coll'sion.  He  further  alleges  that  this 
particular  car,  equipped  properly,  ought  to  have  stopped  w’thin 
the  35  feet.  The  plaintiff,  in  these  circumstances,  asks  for  an 
order  requiring  the  defendants  to  take  out  this  identical  car  that 
was  in  the  collision  and  take  it  to  the  loop  and  hand  it  over  to  a 
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proper  and  skilled  person  to  make  an  experiment  to  demonstrate 
whether  or  not  the  car,  if  it  has  proper  brakes,  could  and  ought  to 
be  stopped  within  the  35  feet  and  to  experiment  as  to  whether  the 
brakes  are  efficient  and  proper. 

These  two  Rules,  266  and  370,  taken  jointly,  may  be  of  very 
great  usefulness  where  the  application  of  them  can  be  properly 
safeguarded.  In  the  present  case  it  would  require  the  taking  of 
a street-car  upon  the  streets  of  Toronto  for  a purpose  altogether 
different  from  the  purposes  for  which  the  Commission  has  its 
franchise  to  operate  cars  over  the  city  streets.  There  are  many 
chances  for  accidents  and  mishaps  in  trying  to  carry  out  such  an 
experiment  as  the  plaintiff  asks  the  order  for  upon  this  applica- 
tion. There  is,  as  the  defendants  point  out,  a very  great  difficulty 
in  obtaining  the  same  conditions  as  existed  upon  the  27th  Septem- 
ber, the  date  of  the  collision  under  investigation,  upon  the  trial  of 
the  action.  I am  of  opinion  that  an  application  of  these  two  Rules 
may  be  made  to  result  in  the  affordance  of  great  assistance  in 
trials  of  many  actions. 

Where  the  means  of  determining  what  any  piece  of  property, 
machinery  or  plant,  can  or  cannot  do,  and  that  piece  is  in  the 
control  of  one  of  the  parties  to  the  litigation,  and  where  there  is 
not  any  available  similar  piece,  because  all  of  such  pieces  are  in 
the  hands  of  one  of  the  parties  to  the  litigation,  his  vendor  or 
associates  unfriendly  to  the  opposite  party  to  the  litigation,  there 
is  an  additional  reason  fon  applying  these  two  Rules. 

I am  of  opinion,  however,  that  the  plaintiff’s  application,  in 
the  broad  manner  in  which  he  makes  it,  ought  not  to  be  allowed. 
An  order,  however,  may  go  that  the  defendants  submit  their  car 
which  was  in  the  collision  under  review  in  the  action,  at  their 
barns  and  upon  tracks  at  or  near  their  premises,  where  a proper 
and  reasonable  inspection  may  be  had  and  reasonable  experiments 
be  made  as  to  the  brakes  upon  the  car  and  as  to  the  distance  in 
which,  under  proper  and  efficient  operation,  the  car  can  and  ought 
to  be  stopped  in  cases  of  emergency. 

On  the  hearing  I suggested  to  Mr.  Fairty  that  he  ought  to 
consent  to  the  plaintiff  and  such  expert  witnesses  as  he  may  think 
necessary  having  this  inspection  and  making  the  experiments  indi- 
cated. He  declined  to  accept  that  suggestion,  and  I therefore 
give  the  plaintiff  his  costs  of  this  application  in  the  cause  and  in 
anv  result  of  the  cause. 
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[APPELLATE  DIVISION.] 

Re  Foxcroft  and  City  of  London. 

Municipal  Corporations — Agreement  between  City  Corporation  and 
Street  Railway  Company — By-law — Assent  of  Electors — Confirma- 
tion by  59  Viet.  ch.  105  (Ont.) — Subsequent  Agreement  and  By- 
laws Passed  by  City  Council  {without  Assent  of  Electors ) Modify- 
ing former  Agreement  and  By-law — Powers  of  Councilr— Exercise 
in  Good  Faith — Power  of  Court  to  Set  aside. 

The  order  of  Meredith,  C. J.C.P.,  ante  209,  quashing  three  by-laws 
passed  by  the  city  coun’cil  dealing  with  the  franchise  and  privileges 
granted  to  the  London  Street  Railway  Company  by  an  agreement 
and  a by-law  (916)  passed  in  1895,  and  confirmed  by  the  Ontario 
Legislature  in  1896  by  59  Viet.  ch.  105,  was  reversed  on'  appeal,  and' 
it  was  held,  applying:  and  following  Re  Joyce  and  City  of  London 
(1920),  47  O.L.R.  335,  that  the  city  council  had  power  to  modify 
by-law  916  by  by-law,  without  the  assent  of  the  ratepayers. 

Per  Middleton,  J.A.: — The  council,  acting  in  good  faith,  had  made 
a new  arrangement  modifying  the  provisions  of  by-lav/  916,  and 
the  Court  had  no  power  to  set  it  aside  as  incompetent.  Once  given 
power  to  make  regulations  concerning  the  operation  of  the  railway, 
the  council  may  alter  and  revoke  its  regulation’s  and  make  others. 
Per  Masten,  J.A.: — The  Act  of  1896  goes  no  farther  than  to  validate 
and  confirm  the  agreement  and  by-law — the  agreement  is  not  made 
a part  of  the  Act  itself;  and,  on  the  principles  governin'g  the  in- 
terpretation of  statutes,  the  city  corporation  and  the  street  railway 
company  are  competent  by  their  mutual  agreement  to  modify  the 
terms  of  the  agreement  and  by-law. 

An  appeal  by  the  Corporation  of  the  City  of  London  from  the 
order  and  decision  of  Meredith,  C.J.C.P.,  ante  209. 

|t 

‘November  11,  1927.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

I.  F.  Hellmuth,  K.C.,  and  E.  G.  Ivey , for  the  appellants, 
abandoned  the  appeal  as  to  by-laws  8472  and  8474.  They  sub- 
mitted that  the  other  three  by-laws,  8449,  8450,  and  8451,  should 
be  upheld,  on  the  authority  of  Re  Joyce  and  City  of  London 
(1920),  47  O.L.R.  335.  That  case  was  on  all  fours  with  the 
present.  The  changes  in  the  agreement  now  agreed  to  by  the 
appellants  and  the  company  were  the  same  in  principle  as  those 
which  were  held  to  be  valid  in  the  Joyce  case,  a decision  which 
was  binding  on  this  Court. 

R.  S.  Robertson .,  K.C.,  and  J.  M.  Donahue,  for  Foxcroft. 
the  respondent,  submitted  that  there  was  no  one  principle  of  law  in 
whicl  the  learned  Judges  in  the  Joyce  case  concurred.  Therefore 
that  case  was  not  binding.  Nor  were  the  facts  in  the  two  cases 
the  same.  Apart  from  the  decision  in  the  Joyce  case,  the  by-laws 
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were  bad  for  the  reasons  given  by  Magee,  J.A.,  in  his  dissenting 
judgment  in  the  Joyce  case.  The  functions  of  the  council,  after 
confirmation  of  the  agreement  by  the  Legislature,  were  only  ad- 
ministrative. The  council  might  decide  whether  or  not  it  would 
bring  an  action  to  enforce  any  particular  term  of  the  agreement: 
Norfolk  v.  Roberts  (1911),  3 O.W.N.  294,  20  O.W.R.  487.  The 
council  could  not  alter  or  repeal  any  of  the  terms  of  the  agree- 
ment. The  one-man  car  was  really  an  extension  of  the  franchise. 

January  13,  1928.  Orde,  J.A. : — This  is  an  appeal  from  the 
judgment  of  the  Chief  Justice  of  the  Common  Pleas  of  the  24th 
September,  1927,  made  upon  five  separate  motions,  whereby  five 
by-laws  passed  by  the  Municipal  Council  of  the  City  of  London, 
and  numbered  8449-27,  8450-27,  8451-27,  8472-27,  and  8474-27 
respectively,  were  quashed. 

Upon  the  opening  of  the  appeal  it  was  admitted  by  counsel  for 
the  appellants  that  by-laws  Nos.  8472  and  8474,  which  provided 
for  the  paving  of  certain  streets  under  the  Local  Improvement 
Act,  could  not  be  supported  because  of  the  failure  to  comply  with 
certain  requirements  of  the  Act,  and  the  appeal  as  to  these  two 
by-laws  was  abandoned. 

The  other  three  by-laws  deal  with  the  franchise  and  privileges 
granted  to  the  London  Street  Railway  Company  by  by-law  916, 
passed  on  the  21st  May,  1895,  and  confirmed  by  the  Ontario 
Legislature  in  1896'  by  59  Viet.  ch.  105. 

All  these  by-laws  provide  for  certain  concessions  in  favour  of 
the  railway  company.  Number  8449  permits  the  company  to 
operate  15  cars  by  one  employee.  By-law  916  had  required  not 
less  than  two  men  in  charge  of  each  car  other  than  trailers.  Num- 
ber 8450  relieves  the  company  from  the  obligation  of  paving  cer- 
tain portions  of  the  track  allowance.  No.  8451  entitles  the  com- 
pany to  exact  fares  higher  in  certain  cases  than  those  fixed  by 
by-law  916. 

These  three  by-laws  were  quashed  by  the  learned  Chief  Justice 
upon  several  grounds  with  many  of  which,  were  it  necessary  to 
discuss  them,  I should  find  myself  unable  to  agree. 

The  question  as  to  the  power  of  the  Corporation  of  the  City  of 
London,  through  its  council,  to  modify  by-law  916  by  by-law  was 
fully  discussed  and  dealt  with  by  the  Appellate  Division  in  Re 
Joyce  and  City  of  London,  47  O.L.R.  335.  There  a by-law  allow- 
ing the  railway  company  to  increase  its  fares,  notwithstanding 
the  provisions  of  by-law  916  and  of  the  statute  confirming  it,  was 
held  to  be  within  the  powers  of  the  council. 
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I can  see  no  distinction  whatever  between  that  case  and  the 
present.  That  judgment  is  binding  upon  us  and  without  more 
furnishes  ample  ground  for  upholding  the  three  by-laws  in  question 
and  reversing  the  judgment  of  the  learned  Chief  Justice. 

The  appeal  ought  therefore  to  be  allowed  as  to  by-laws  8449, 
8450,  and  8451,  and  the  motions  to  quash  these  three  by-laws 
should  be  dismissed  with  costs.  The  appeal  as  to  by-laws  8472 
and  8474  should  be  dismissed. 

At  to  costs,  the  appellants  should  get  the  costs  of  the  appeal 
less  those  incurred  by  the  respondent  (if  any)  by  reason  of  the 
inclusion  in  the  appeal  of  by-laws  8472  and  8474. 
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Latchford,  C.J. : — Peeling  bound  by  the  decision  in  the  Joyce 
case,  I concur. 


Riddell,  J.A.,  also  concurred. 


Middleton,  J.A. : — The  company,  under  its  incorporating 
statute,  is  given  power  to  operate  on  the  streets  of  the  City  of 
London  “under  and  subject  to  any  agreement  hereafter  to  be  made 
between  the  council  of  the  said  city”  and  the  company,  and  “sub- 
ject to  any  by-law:”  36  Viet.  ch.  99,  sec.  4. 

In  1895  an  elaborate  agreement  was  arrived  at  between  the 
city  and  the  company,  embodied  in  a by-law,  No.  916,  and  a 
short  agreement  by  which  the  company  accepted  the  provisions  of 
the  by-law  and  agreed  to  operate  its  line  in  accordance  with  its 
conditions  and  stipulations. 

In  1896,  by  59  Yict.  ch.  105,  the  Legislature  confirmed  the 
by-law  and  agreement. 

In  1916,  by  6 Geo.  Y.  ch.  37,  some  further  modifications  of 
this  agreement  and  the  by-laws  were  confirmed  by  the  Legislature. 

In  1919,  there  was  a further  modification  of  the  terms  of  the 
by-law  and  agreement  arranged  between  the  municipality  and  the 
company,  and,  this  not  being  ratified  or  confirmed  by  the  Leg:sla- 
ture,  the  validity  of  the  by-law  and  modifying  agreement  was 
attacked:  Re  Joyce  and  City  of  London,  47  O.L.R.  335.  The 
Court  determined  that  the  agreement  could  be  modified  by  a sup- 
plementing agreement  between  the  city  and  the  company,  not- 
withstanding its  confirmation  by  the  Legislature,  and  this  with- 
out the  assent  of  the  ratepayers. 

The  modifications  now  agreed  to  by  the  city  and  the  company 
in  no  way  differ,  in  principle,  from  those  which  were  held  to  be 
valid  in  the  Joyce  case,  and  we  must  follow  that  decision. 
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I am  however  clear  that,  apart  from  the  authority  of  that  case, 
the  same  decision  must  he  arrived  at. 

The  Legislature  gave  the  general  power  to  operate  to  the  com- 
pany, but  recognised  the  right  of  the  municipality  in  which  it  was 
to  operate  to  arrange  and  prescribe  the  terms  of  its  operation. 
This  power  the  municipality  could  onty  exercise  through  the 
council  and  by  by-law.  When  the  terms  had  been  arranged  and 
agreed  upon,  a legislative  act  by  the  municipal  council  was  neces- 
sary to  give  them  effect.  There  was  an  agreement,  but  the  act  of 
the  council  was  essentially  legislative,  and  all  legislation  carries  in 
its  inherent  nature  the  power  of  amendment;  an  amendment  must 
not  be  destructive  of  rights  given  for  good  consideration,  but, 
when  assented  to  or  at  the  request  of  the  other  party  concerned, 
there  is  no  limit  so  far  as  the  power  is  concerned  if  it  is  exercised 
in  good  faith. 

If  my  view  is  wrong,  and  the  agreement  as  to  the  terms  of 
operation  of  the  railway  is  to  be  regarded  as  resting  upon  a con- 
tractual rather  than  a legislative  basis,  the  right  to  amend  is  even 
more  plain. 

Here  the  railway  company  has  found  the  terms  upon  which 
it  agreed  to  operate  too  onerous  to  permit  successful  operation,  and 
has  petitioned  the  council  to  grant  better  terms  so  that  the  oper- 
ating of  the  line  to  the  mutual  advantage  of  the  company  and  of 
the  citizens  may  continue  rather  than  the  financial  disaster  and 
the  failure  to  have  any  service  at  all  which  must  follow  if  the 
terms  of  the  original  by-law  were  adhered  to.  The  council,  acting 
in  good  faith,  have  arrived  at  a new  arrangement  modifying  the 
provisions  of  the  by-law,  and  these  have  been  set  aside  as  incom- 
petent by  a decree  of  the  Court. 

No  such  power  is  given  to  the  Court.  The  local  legislature, 
the  municipal  council,  is  supreme.  It  is  not  a servant  of  the  rate- 
payers in  any  true  sense  of  the  term.  Member  si  of  Parliament  are 
in  one  sense  servants  of  the  public.  Members  of  municipal  coun- 
cils are  in  the  same  sense  servants  of  the  smaller  public  that  elects 
them,  but  they  are  not  delegates  with  limited  power.  Once  elected 
they  are  supreme  in  all  matters  within  their  jurisdiction,  and  once 
given  power  to  make  regulations  concerning  the  operation  of  the 
street  railway,  they  may  alter  and  revoke  such  regulations  and 
make  others:  the  Interpretation  Act,  R.S.O.  1927,  ch.  1,  sec.  28 
( g ) ; so  long  as  the  vested  rights  of  the  company  are  not  interfered 
with. 
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Masten,  J.A. : — -Having  had  an  opportunity  of  perusing  the 
reasons  for  judgment  prepared  by  my  brothers  Middleton  and 
Orde,  I concur  in  the  conclusion  at  which  they  have  arrived,  but 
desire  to  add  one  or  two  observations. 

I was  one  of  the  majority  in  the  Divisional  Court  which  de- 
cided the  case  of  Re  Joyce  and  City  of  London  (1920),  47  O.L.R. 
335,  and,  notwithstanding  the  view  of  the  learned  Judge  below  in 
the  present  case  that  no  such  question  is  raised  here  as  was  raised  in 
Re  Joyce , and  that  that  case  and  the  present  are  wide  apart  both  in 
their  facts  and  in  the  things  to  be  decided,  I think  that  the  founda- 
tion on  which  the  Joyce  case  rests  and  the  foundation  of  the  present 
issue  are  identical,  and  that  the  decision  of  the  Divisional  Court 
with  respect  to  the  power  to  modify  by-law  (916,  though  not  strictly 
a judgment  in  rem,  is  in  the  nature  of  such  a decision,  and  cannot 
be  departed  from  by  this  Court. 

Apart,  however,  from  the  doctrine  of  stare  decisis , I remain  of 
the  view  which  I supposed  I had  expressed  in  the  Joyce  case, 
namely,  that,  on  the  principles  governing  the  interpretation  of 
statutes,  the  city  corporation  and  the  street  railway  company  are 
competent  by  their  mutual  agreement  to  vary  or  modify  the  terms 
of  the  contract  of  the  6th  January,  1895,  and  by-law  916  therein 
referred  to. 


App.  Div. 
1928. 

Re 

Foxcroft 

AND 

City  of 
London. 

Masten,  J.A. 


Further  consideration  of  the  question  has  only  strengthened 
the  view  which  I formerly  held.  The  relevant  provisions  of  the 
statute  in  question  (59  Viet.  ch.  105)  are  found  in  secs.  2 and  3 
of  that  Act.  Section  2 provides  that  “the  agreement  between  the 
said  company  and  the  Corporation  of  the  City  of  London  and  by- 
law number  916  therein  referred  to,  which  are  set  out  in  schedule 
A to  this  Act,  are  hereby  declared  to  be  valid  and  effective  in  all 
respects.”  The  last  clause  of  sec.  2 merely  confirms  the  franchise 
of  the  railway  company,  and  sec.  3 provides  that  upon  failure  or 
neglect  of  the  railway  company  to  live  up  to  the  terms  of  the  agree- 
ment and  by-law,  then,  “in  addition  to  all  other  remedies  by  law 
enforceable  against  the  company,  the  Corporation  of  the  City  of 
London  may  bring  an  action  in  the  High  Court  of  Justice  against 
the  company,  and  all  other  necessary  parties,  to  compel  the  keep- 
ing, observing,  performing  and  complying  with  such  provisions 
of  the  said  by-law.” 

The  result  of  the  cases  on  the  interpretation  of  statutes  which 
confirm  agreements  of  this  nature  is  that  in  order  to  make  an 
agreement  scheduled  to  an  Act  a part  of  the  Act  itself,  it  is  not 
sufficient  to  find  words  in  the  statute  merely  confirming  and  valid- 
ating the  agreement,  but  you  must  find  words  in  the  statute 
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from  which  the  intention  of  the  Legislature  can  be  inferred,  that 
the  agreement  is  made  a part  of  the  Act  itself.  That  was  the  con- 
clusion expressed  by  the  Court  of  Appeal  of  Manitoba  in  Winnipeg 
v.  Winnipeg  Electric  Railway  Co.  (1921),  59  D.L.R.  251,  at  p. 
277,  and  in  that  view  I concur. 

Here  the  statute  goes  no  farther  than  to  validate  and  confirm 
the  agreement.  Not  only  so,  but  any  right  of  action  for  the  en- 
forcement of  the  agreement  is,  by  the  statute,  specifically  vested  in 
the  Corporation  of  the  City  of  London,  and  in  no  one  else.  That 
being  so,  it  follows  that  the  Corporation  of  the  City  of  London,  by 
agreement,  may  waive  the  right  so  conferred  upon  it  or  modify 
the  agreement  on  which  such  action  would  depend. 

For  these  reasons,  I would,  to  the  extent  and  in  the  manner 
indicated  by  my  brethren,  allow  the  appeal. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Markson  v.  Rosenberg  and  Maukson. 

Covenant — Restraint  of  Trade — Agreement  not  to  ilEnter  into  any 
Retail  Business” — Construction — Reasonableness — Breach — Injunc- 
tion— Damages. 

The  judgment  of  Logie,  J.,  ante  1,  was  affirmed  (Latchford,  C.J.,  and 
Riddell,  J.A.,  dissenting  upon  one  branch  of  the  case). 

The  Court  was  unanimous  in  dismissing  the  appeal  of  the  defendant 
Rosenfierg;  but  upon  the  cross-appeal  of  the  plaintiff,  the  majority 
of  the  Court  held  that  he  was  not  entitled  to  damages  or  an  in- 
junction against  the  defendant  Markson. 

The  dissenting  Judges  were  of  opinion  that,  while  the  plaintiff  failed 
to  prove  that  he  had  suffered  damage,  he  did  establish  that  the 
rival  business  was  entered  into  by  the  defendants  in  violation  of 
their  agreement  with  the  plaintiff,  and  the  plaintiff  was  entitled  to 
an  injunction  against  both  defendants. 

The  distinction  between  covenants  in  restraint  of  trade  in  employ- 
ment cases  and  covenants  intended  to  secure  to  the  purchaser  of  a 
business  the  benefit  of  the  goodwill  was  pointed  out  by  Middleton, 
J.A. 

An  appeal  by  the  defendant  Rosenberg  and  a cross-appeal  by 
the  plaintiff  from  the  judgment  of  Logie,  J.,  ante  1. 

November  21,  1927.  The  appeal  and  cross-appeal  were  heard 
by  Latchford,  C.J.,  Riddell,  Middleton,  Masten,  and  Orde, 
JJ.A. 
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6r.  A.  Stiles , for  the  defendant  Rosenberg,  presented  in  argu- 
ment the  grounds  of  appeal  set  out  in  the  reasons  for  judgment  of 
Latchford,  C.J.,  infra.  On  the  question  of  restraint  of  trade,  the 
covenant  was  bad  because  it  was  unlimited  in  time : Attwood  v. 
Lamont,  [1920]  3 K.B.  571;  Mbller  on  Voluntary  Covenants  in 
Restraint  of  Trade  (1925),  p.  38.  The  defendant  had  not  “en- 
tered into”  any  business.  To  “enter  into”  means  to  “establish” 
a business.  See  Murray’s  Dictionary.  In  the  case  relied  upon 
by  the  learned  Judge  below,  Watts  v.  Smith  (1890),  62  T.L.R. 
453,  the  words  were  “engage  in,”  which  have  a different  meaning. 

[At  this  stage  the  Court  dismissed  the  appeal,  for  reasons  set 
out  below.] 

W.  F.  N icicle,  K.C.,  for  the  plaintiff,  upon  the  cross-appeal, 
presented  in  argument  the  points  referred  to  in  the  notice  of 
appeal  as  stated  in  the  reasons  for  judgment  of  Latchford,  C.J., 
infra.  He  submitted  that  there  was  no  essential  difference  between 
enteiing  into  and  engaging  in  a business:  Marshalls  Ltd.  y.  Leek 
(1900),  17  Times  L.R.  26;  Anderson  v.  Ross  (1907),  *14  O.L.R. 
683.  An  injunction  should  be  granted  against  the  defendant 
Markson,  restraining  him  from  financing  the  business,  as  this 
financing  was  practically  the  same  thing  as  taking  an  interest  in 
the  business.  The  defendants  should  also  be  awarded  substantial 
damages. 

Stiles,  for  the  defendants,  respondents  to  the  cross-appeal, 
contended  that  the  judgment  of  the  trial  Judge  as  to  the  injunc- 
tion and  damages  was  right,  for  the  reasons  stated  by  him. 

January  13,  1928.  Latchford,  C.J.: — Appeal  by  the  defend- 
ant Rosenberg  and  cross-appeal  by  the  plaintiff  from  the  judg- 
ment of  Logie,  J.,  of  the  2nd  June,  1927. 

The  judgment  of  the  learned  trial  Judge  appears  in  61 

O.L.R.  1. 

The  grounds  of  the  appeal  are : — 

“1.  There  was  no  consideration  for  the  covenant  sued  upon 
as  between  the  plaintiff  and  the  defendant  Rosenberg,  and  the 
same  is  therefore  not  binding  on  the  defendant  Rosenberg. 

^2.  The  covenant  is  against  public  policy,  as  being  in  restraint 
of  trade  and  illegal  and  unenforceable. 

“3.  The  covenant  is  too  vague  to  be  enforced  by  this  honour- 
able Court. 

“4.  The  said  covenant  is  not  under  seal  and  is  therefore  un- 
enforceable.” 
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Another  ground  is  that  the  triail  Judge  erred  in  holding  that 
the  business  carried  on  in  the  name  of  Eli  Rosenberg  is  really 
the  business  of  the  defendant  Benjamin  Rosenberg. 

The  grounds  of  the  cross-appeal  are  that  the  injunction  asked 
for  by  the  plaintiff  and  refused  should  have  been  granted;  that  it 
should  have  been  held  that  the  purchase  and  advancement  of  a 
rivail  business  to  that  conducted  by  David  Markson  was  in  viola- 
tion of  the  agreement  between  the  parties;  and  that  the  learned 
trial  Judge  erred  in  holding  that  the  conducting  of  such  business 
in  contravention  of  the  agreement  did  not  warrant  the  awarding 
of  damages. 

The  agreement  of  the  8th  March,  1926,  was  not  under  seal, 
and  the  stipulations  in  it  are  accordingly  not  properly  termed 
covenants.  It  was  an  informal  settlement  of  serious  disputes 
that  had  arisen  between  the  children  of  Abraham  Markson,  then 
lately  deceased,  -regarding  the  disposition  of  his  estate.  Benjamin 
Rosenberg  was  concerned,  owing,  it  appears,  to  being  a party  to 
certain  outstanding  notes  of  himself  and  the  partnership  firm  of 
Rosenberg  & Son,  and  was  a subscriber  to  the  agreement.  It  is 
headed  Memorandum  of  Settlement,”  and  subdivided  into  four 
special  provisions  and  certain  general  provisions.  The  special 
provisions  are  concerning  Simpson  Markson,  Silda  Rosenberg 
( nee  Markson),  the  wife  of  Benjamin  Rosenberg,  Moses  Markson, 
and  David  E.  Markson,  the  plaintiff.  Certain  of  the  assets  of  the 
estate  were  to  be  a/llotted  to  the  children  Simpson,  Silda,  and 
Moses.  All  not  so  set  apart  were  to  be  received  by  David,  who 
undertook  to  pay  certain  sums  to  his  sister,  to  discharge  the 
mortgages  upon  the  properties  agreed  to  be  conveyed  to  her  and 
to  Simpson  Markson,  and  to  pay  all  the  creditors  of  the  estate 
of  his  father  and  all  taxes  due  to  the  municipality  of  Alexandria 
upon  the  properties  belonging  to  the  estate.  The  several  parties 
were  to  pay  certain  costs  in  fixed  proportions,  and  David  was  to 
obtain  a release  from  all  the  creditors  of  the  Markson  estate,  so 
that  the  heirs  other  than  himself  should  be  exonerated.  There 
are  other  stipulations  not  necessary  to  be  mentioned. 

Then  comes  the  clause  which  the  plaintiff  alleges  the  defend- 
ants have  contravened.  This  is  as  follows : — 

“All  of  the  parties  hereto  and  the  said  Rosenberg  covenant 
not  to  enter  into  any  retail  business  in  the  town  of  Alexandria  in 
competition  with  the  said  David  E.  Markson.” 

The  terms  of  the  agreement  appear  to  have  been  fully  carried 
out  by  the  plaintiff  and  indeed  by  the  other  parties  thereto.  How- 
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ever,  as  the  learned  trial  Judge  found,  the  ink  on  the  document 
was  hardly  dry  when  Benjamin  Rosenberg,  camouflaged  under 
his  son’s  name,  entered  into  business  in  Alexandria  in  competition 
with  the  plaintiff.  Benjamin  purchased  a rival  business  which  in 
bankruptcy  proceedings  had  passed  into  the  hands  of  a receiver, 
and  was,  as  found,  conducting  it  in  his  son’s  name  in  violation  of 
the  agreement  not  to  enter  into  any  retail  business  in  Alexandria 
in  competition  with  the  plaintiff. 

Mr.  Stiles  contended  that  the  provision  is  not  binding  on 
Benjamin  Rosenberg,  that  its  terms  are  too  wide,  being  unlimited 
as  to  time.  The  question  in  all  such  cases  is  whether  the  restraint 
was  reasonable  between  the  parties.  In  Nordenfelt  v.  Nordenfelt 
Guns  and  Ammunition  Co.,  [1894]  A.C.  535,  Lord  Macnaghten 
said  (p.  574)  : — 

“The  only  true  test  in  all  cases,  whether  of  partial  or  general 
restraint,  is  the  test  proposed  by  Tindal,  C.J.,  in  Horner  v. 
Graves  (1831),  7 Bing.  735:  What  is  a reasonable  restraint  with 
reference  to  the  particular  case  ?” 

The  purchaser  of  a business  may,  according  to  the  decided 
cases,  reasonably  require  a covenant  from  the  vendor  against 
competition  which  would  seriously  depreciate  the  goodwill  for 
which  the  vendor  has  already  received  payment.  It  is  true  that 
the  Court  will  inquire  not  only  into  the  reasonableness  of  the 
transaction  but  whether  while  fair  between  the  parties  it  may 
yet  be  injurious  to  the  public  interest.  No  suggestion  of  the 
latter  kind  is  made  in  the  present  case.  The  stipulation  was 
reasonably  necessary  for  the  protection  of  the  plaintiff,  and  there 
was  a breach  of  it  by  the  defendant  Rosenberg  and  his  co-defend- 
ant Moses  Markson. 

On  the  conclusion  of  Mr.  Stiles’s  argument  the  appeal  was 
accordingly  dismissed  with  costs. 

In  regard  to  the  cross-appeal,  while  the  plaintiff  failed  to 
prove  that  he  had  suffered  damage,  he  did  establish  that  the  rival 
business  was  entered  into  by  the  defendants  in  violation  of  their 
agreement  with  the  plaintiff.  The  plaintiff  was,  therefore* in  my 
opinion,  entitled  to  the  injunction  claimed,  and  to  that  extent  the 
cross-appeal  should  be  allowed  with  costs. 

Riddell,  J.A.,  agreed  with  Latchford,  C.J. 

Middleton4,  J.A. : — In  this  case  the  appeal  of  Benjamin 
Rosenberg  was  dismissed  at  the  hearing.  As  to  it  I merely  desire 
to  point  out  that,  while  covenants  in  restraint  of  trade  in  employ- 
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ment  cases  are  strictly  construed  and  the  plaintiff  is  held  to  the 
letter  of  his  bond,  in  cases  in  which  the  plaintiff  is  the  purchaser 
of  a business  all  stipulations  intended  to  secure  to  him  the  benefit 
of  the  goodwill  he  has  purchased  are  so  construed  as  to  give  to 
him  the  most  ample  protection  possible.  The  contrast  between 
the  two  classes  of  cases  seems  often  to  be  lost  sight  of  upon  argu- 
ment: Attwood  v.  Lamont , [1920]  3 K.B.  571;  Palmolive  Co. 
(of  England)  Ltd.  v.  Freedman , [1927]  2 Ch.  333. 

I am  exceedingly  sorry  to  find  myself  unable  to  allow  the 
plaintiffs  appeal  as  against  Moses  Markson.  What  he  did  in  assist- 
ing Rosenberg  was  not  a breach  of  his  own  covenant,  but  I hoped 
to  find  some  authority  which  would  warrant  the  granting  of  an 
injunction  against  him  because  what  he  did  was  to  aid  and  abet 
Rosenberg  in  the  breach  of  his  covenant,  even  if  he  did  not  go 
farther  and  in  truth  instigate  it.  This  case  is  not  madg  on  the 
pleadings  and  the  appeal  is  not  brought  upon  this  ground. 

Now  that  an  injunction  has  been  granted  against  Rosenberg, 
the  defendant  Markson  must  walk  warily  or  he  may  find  trouble, 
for  Seaward  v.  Paterson,  [1897]  1 Ch.  545,  shews  that  that 
which  was  done  here  before  judgment  would  if  done  after  judg- 
ment amount  to  contempt  and  be  punishable. 

I also  regret  inability  to  award  substantia/1  damages  to  the 
plaintiff  on  the  cross-appeal.  The  cases  seem  to  shew  that  if  sub- 
stantial damages  are  sought  special  damage  must  be  pleaded  and 
proved,  failing  which  only  nominal  damages  can  be  awarded: 
Leather  Cloth  Co.  v.  Hirschfield  (1865),  L.R.  1 Eq.  299. 

So  reluctantly  I come  to  the  conclusion  that  both  the  appeal 
and  the  cross-appeal  must  be  dismissed. 


Masten  and  Orde,  JJ.A.,  agreed  with  Middleton,  J.A. 

Appeal  and  cross-appeal  dismissed  (Latchford,  C.J.,  and 
Riddell,  J.A.,  dissenting  as  to  cross-appeal). 
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[APPELLATE  DIVISION.] 

Re  Howard  and  City  of  Toronto. 

Re  Sweet  and  City  of  Toronto. 

Municipal  Corporations — By-laws  of  City  Council  Authorising  Opening 
of  Lane  and  Expropriation  of  Lands  therefor — Whether  Passed  in 
Public  Interest  or  in  Interest  of  Individual  Property -owners — • 
Action  of  Members  of  Council  and  Officers — Evidence — Power  of 
Court  to  Interfere — Local  Improvement  Act,  R.SO.  1914,  ch.  193 — 
Action  of  Council  upon  its  own  Initiative  — Powers  of  Local 
Property-owners — “Lane.” 

A by-law  passed  by  the  city  council  authorised  as  a local  improve- 
ment on  the  initiative  plan  the  opening  and  grading  of  a lane,  and 
a later  by-law  authorised  the  expropriation  of  certain  lands  for 
the  lane.  Applications  were  made  by  two  ratepayers,  owning  lands 
portions  of  which  it  was  proposed  to  take  for  the  lane,  for  orders 
quashing  the  by-laws  for  illegality,  it  being  alleged  that  reasonable 
opportunity  was  not  given  to  those  interested  in  opposing  the  pass- 
ing of  the  by-laws  to  appear  an'd  make  their  objections,  and  that 
the  opening  of  the  lane  in  the  position  in  which  it  was  proposed 
to  place  it  was  not  in  the  public  interest,  but  was  for  the  benefit 
of  two  individuals  at  the  expense  of  others  whose  property  would 
be  seriously  affected  in  value  and  otherwise  if  the  proposed  lane 
should  be  opened.  Charges  of  bad  faith  in’  regard  to  the  location 
of  the  lane  were  made  against  members  of  the  council  and  officers 
of  the  city  corporation:  — 

Held,  upon  the  evidence,  that  no  trace  of  that  kind  of  miscon’duct 
which  alone  invalidates  municipal  action  was  shewn. 

A municipal  coun’cil  is  a legislative  body  having;  a limited  and  dele- 
gated jurisdiction.  When  it  has  acted  within  its  jurisdiction,  the 
Court  cannot  interfere — the  justness  or  fairness  of  its  action  cannot 
be  questioned  by  the  Court.  When  it  goes  beyond  its  jurisdiction, 
or  when'  it  is  shewn  that  members  of  the  council  are  corruptly 
seeking  to  advance  by  municipal  legislation  their  own  ends  or  those 
of  some  favoured  individual,  the  Court  may  interfere. 

Under  the  Local  Improvement  Act,  local  self-government  is  carried 
to  an  extreme:  great  power  is  given  to  the  local  property-owners, 
and  the  council  has  little  to  do  with  grievances  of  the  kind  insisted 
upon  by  the  applicants  here. 

Summary  of  the  provisions  of  the  Act,  and  history  of  the  “lane”  in' 
the  towns  and  cities  of  the  Province. 

Per  Masten,  J.A.: — Statement  of  the  principles  governing  the  Courts 
upon  applications  to  quash  by-laws  for  illegality,  and  review  of 
the  authorities. 

Motion  by  John  R.  Howard  for  an  order  quashing,  on  the 
ground  of  illegality,  a by-law  passed  by  the  city  council. 

April  27,  1927.  The  motion  was  heard  by  Kelly,  J.,  in  the 
Weekly  Court,  Toronto. 

A.  S.  Winchester,  for  the  applicant. 

H.  H.  Johnston,  for  the  City  corporation. 
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Juno  29.  Kelly,,  J. : — Howard,  a ratepayer  in  the  City  of 
Toronto  and  owner  of  property  known  as  street  number  119 
Sorauren-avenue,  moves  to  quash  by-law  No.  11019,  passed  by 
the  city  council  on  the  15th  November,  1926,  on  the  ground  that 
it  is  illegal.  This  by-law  was  for  the  purpose  of  acquiring  certain 
lands  for  the  opening  and  grading  of  a lane  between  and  about 
parallel  to  Pearson-  and  Galley-avenues,  west  of  Macdonell-avenue, 
following  by-law  No.  10940,  passed  on  the  20th  September,  1926, 
authorising  as  a local  improvement  on  the  initiative  plan  the  open- 
ing and  grading  of  this  lane.  The  proposed  lane,  if  opened,  is 
intended  to  run  from  a dead  end  at  its  easterly  terminus  westward 
across  the  rear  of  two  tiers  of  lots  fronting  respectively  on  the 
south  side  of  Galley-avenue  and  the  north  side  of  Pearson-avenue, 
taking  from  the  rear  of  each  of  these  two  tiers  land  7 feet  in  depth, 
except  at  the  easterly  end  thereof,  where  it  widens  to  20  feet,  to 
afford  a turning  place.  At  the  westerly  end  of  this  section  of  it 
the  proposed  lane  turns  southerly,  and,  as  an  outlet,  runs  parallel 
to  Sorauren-avenue  to  the  north  side  of  Pearson-avenue.  This 
outlet  is  9 (perhaps  10)  feet  in  width,  its  westerly  limit  being  -90 
feet  east  of  the  easterly  limit  of  Sorauren-avenue.  Howard’s  pro- 
perty, which  is  the  most  northerly  of  the  properties  on  Sorauren- 
avenue  cut  into  by  the  proposed  lane,  has  a depth  of  100  feet;  10 
feet  :n  depth  of  part  of  it  is  necessary  for  the  proposed  work. 
Adjoining  Howard’s  property  on  the  south  is  Skelton’s  property 
(street  number  117  Sorauren-avenue),  which  has  a depth  from 
the  easterly  limit  of  iSorauren-avenue  of  about  130  feet;  and 
adjoining  Skelton’s  property  to  the  south  is  Sweet’s  property  with 
a similar  depth.  On  the  rear  part  of  Skelton’s  property  and 
Sweet’s  property  is  a building  or  buildings  constituting,  it  is 
sworn,  four  garages.  If  this  lane  be  opened  as  proposed  by  by- 
law 11019,  the  effect  will  be  that  it  will  intersect  these  properties 
of  Skelton  and  Sweet  so  as  to  separate  the  front  part,  90  feet  in 
depth,  from  the  rear  part,  about  20  feet  in  depth  on  which  are 
the  garages.  It  will  also  reduce  the  depth  of  the  other  properties 
between  the  southerly  limit  of  Sweet’s  property  and  Pearson- 
avenue  to  a depth  of  90  feet. 

On  the  26th  February,  1926,  on  a report  of  the  city  engineer 
and  the  commissioner  of  assessment,  and  following  a petition 
therefor  by  property-owners,  the  committee  on  works  recommend- 
ed, at  an  estimated  cost  of  $11,000,  the  opening  of  a lane  between 
the  said  two  tiers  of  lots  from  the  easterly  terminus  of  the  lane  as 
proposed  by  by-law  11019  westerly  to  a point  where  an  outlet  11 
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feet  in  width  was  proposed  over  (lot  number  1 southerly  to  Pearson- 
avenue,  the  westerly  limit  of  that  outlet  running  about  along  the 
easterly  limit  of  the  said  properties  of  Skelton  and  'Sweet.  This 
outlet  was  intended  to  pass  close  by  the  houses  of  Blackwell  and 
of  Mills,  which  front  on  the  north  side  of  Pearson-avenue.  On 
the  8th  March,  1926,  this  report  of  the  committee  on  works  was 
adopted  by  the  city  council.  On  the  4th  June,  1926,  the  com- 
mittee on  works  recommended,  on  the  initiative  plan,  and  at  an 
estimated  cost  of  $11,850,  the  opening  of  the  lane  as  now  pro- 
posed by  by-laws  Nos.  10940  and  11019.  On  the  '20th  September, 
1926,  by-law  No.  10940  was  passed  by  the  city  council,  authorising 
the  construction  of  the  lane  as  now  proposed. 

Attack  is  now  made  upon  by-law  11019,  as  I have  said,  upon 
the  ground  of  its  illegality  ; and  in  the  material  it  is  sought  to 
be  shewn  that  reasonable  opportunity  was  not  given  to  those 
interested  in  opposing  its  passage  to  appear  and  make  their 
objections.  This  objection  is  not  without  foundation.  I do  not, 
however,  deem  it  necessary  to  discuss  it  at  length,  but  direct 
attention  to  the  other  argument — that  the  work  is  not  in  the 
public  interest,  but  is  for  the  benefit  of  one  or  two  individuals 
at  the  expense  of  others  whose  property  would  be  seriously  affect- 
ed in  value  and  otherwise  if  the  proposed  lane  be  proceeded  with 
and  carried  to  completion.  With  this  latter  aspect  of  the  case  I 
now  deal. 


Kelly,  J. 
1927. 
Re 

Howard 

AND 
OlTY  OF 
Toronto. 


The  records  of  the  meetings  which  are  now  before  me  do  not 
state  in  so  many  words  why  the  change  was  made;  but  there  is 
much  evidence  otherwise  which  throws  light  on  the  real  situation. 

Reading  the  material  and  examining  the  plan  of  the  proper- 
ties adjoining  and  in  the  vicinity  of  the  proposed  lane,  one  is  at 
a loss  to  understand  how  this  proposed  work  is  in  the  public 
interest  in  the  sense  contemplated  by  the  procedure  and  referred 
to  in  legal  authorities  applicable  to  such  cases.  Its  purpose  is  to 
serve  only  those  or  some  of  those  whose  property  abuts  thereon. 
There  is  no  outlet  at  its  easterly  end  or  in  fact  by  any  other  means 
than  by  the  northerly  and  southerly  portion,  9 or  10  feet  in  width, 
which  leads  to  Pearson-avenue.  By  the  original  proposal  recom- 
mended to  and  passed  by  the  city  council,  the  outlet  leading 
southerly  to  Pearson-avenue  was  a considerable  distance  to  the 
east  of  where  it  is  now  proposed  to  locate  it.  It  did  not  intersect 
the  lots  fronting  on  Sorauren-avenue ; it  afforded  a wider  and 
thus  a safer  outlet  to  Pearson-avenue  than  the  scheme  proposed 
by  by-law  11019;  and  the  easterly  and  westerly  section  was  short- 
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er  than  that  now  proposed.  In  arriving  at  a conclusion  as  to 
whether  the  new  proposal  is  in  the  public  interest,  one  naturally 
looks  for  reasons  why  the  original  proposal  adopted  by  the  com- 
mittee on  works  and  then  by  the  city  council,  following  a petition 
by  property-owners,  should  be  abandoned  and  this  new  scheme 
substituted.  There  is  evidence  sufficiently  positive  indicating 
that  this  change  was  made  to  accommodate  and  benefit  Mills  and 
Blackwell,  over  whose  property,  fronting  on  Pearson-avenue,  the 
outlet  of  the  lane,  as  originally  proposed,  would  pass.  Though 
in  answer  to  the  application  material  has  been  submitted  setting 
out  the  various  stages  of  the  procedure  that  was  followed,  there 
is  no  contradiction  or  attempt  at  contradiction  of  the  important 
evidence  submitted  by  the  applicant  in  this  respect,  except  one 
statement  that  the  affiant  believes  that  by-law  No.  11019  was 
passed  in  the  public  interest.  That  statement  was,  no  doubt, 
made  in  good  faith;  but  it  is  questionable  if  it  was  made  with 
full  knowledge  of  the  real  facts. 

It  is  sworn  to  and  not  contradicted  that  when  the  solicitor  foi 
the  applicant  appeared  before  the  committee  on  works  to  oppose 
the  proposal,  the  chairman  of  the  committee  vacated  the  chair 
in  favour  of  the  then  Alderman  Wright;  that  the  latter  sponsored 
the  proposal  through  the  entire  proceedings,  and,  during  the 
solicitor’s  argument  before  the  committee,  continually  interrupted 
the  delegation  and  finally  started  a quarrel  with  William  B. 
Sweet  and  seized  upon  the  quarrel  as  an  excuse  to  dismiss  the  dele- 
gation; and  that  an  alderman  stated  to"  the  solicitor  that  the 
reason  the  committee  changed  the  outlet  of  the  lane  was  the  fact 
that  it  would  pass  two  windows  in  Mills’s  house.  It  is  also  in 
evidence  and  not  contradicted  that  the  city  proposes  to  assess 
the  said  Skelton  and  Sweet  on  both  sides  of  the  north  and  south 
lane,  whereas  the  owners  of  properties  in  the  Tear  of  Pearson- 
and  Galley-avenues,  who  are  being  benefited  by  the  opening  of  the 
lane,  are  required  to  pay  the  tax  on  only  one  frontage  upon  the 
lane.  Note,  too,  that  the  estimated  cost  of  the  scheme  now 
proposed  is  considerably  in  excess  of  that  of  the  scheme  first 
proposed. 

I realise  that  objection  cannot  successfully  be  urged  against 
this  proposal  on  the  ground  of  its  being  in  the  interest  of  indiv- 
idual property-owners  if  it  is  also  in  the  public  interest;  nor  do 
I overlook  that  it  was  laid  down  by  the  Appellate  Division  in 
Jones  v.  Township  of  Tucker  smith  (1915),  33  O.L.R.  634,  that 
what  is  or  is  not  in  the  public  interest,  in  a case  such  as  this,  is 
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a matter  to  be  determined  by  the  judgment  of  the  municipal 
council;  and  that  what  it  determines,  if  in  reaching  its  con- 
clusion it  act  honestly  and  within  the  limits  of  its  powers,  is  not 
open  to  review  by  any  court.  Recognising  this  as  a binding  author- 
ity in  cases  to  which  it  applies,  I am  still  unable  to  find,  on  the 
material  before  me,  which  is  practically  uncontradicted,  that  this 
is  a case  within  that  decision,  but  rather  that  what  has  happened 
— and  I need  not  go  further  into  details — was  such  as  to  entitle 
the  Court  to  interfere.  I might  well  put  it  more  plainly,  but 
that  is  unnecessary,  as  my  meaning  must  be  clear  to  any  one 
reading  all  the  material.  The  rights  of  property-holders  should 
not  be  interfered  with  or  a burden  imposed  upon  them  by  an  act 
not  done  in  the  public  interest  but  solely  for  the  benefit  of  and  to 
subserve  the  interests  of  individual  property-owners,  as  happened 
in  this  instance.  My  opinion  is  that  the  case  comes  clearly  within 
the  authority  of  In  re  Morton  and  City  of  St.  Thomas  (1881), 
6 A.R.  323,  where  the  by-law  then  under  review  was  quashed  on 
the  ground  that  it  had  not  been  passed  in  the  interests  of  the 
public  but  simplly  to  subserve  the  interests  of  an  individual.  I 
also  refer  to  Pells  v.  Boswell  (1885),  8 O.R.  680. 

The  conclusion  I have  arrived  at,  therefore,  is  that  the  pro- 
posal in  its  present  form  and  as  authorised  by  the  bydaw  now 
attacked  should  not  stand,  and  that  the  by-law  should  be  quashed, 
with  costs. 


Kelly,  J. 
1927. 
Re 

Howard 
and 
Ctty  of 
Toronto. 


The  motion  made  by  William  B.  Sweet  (launched  on  the  17th 
September,  1927),  was  to  quash  by-laws  Nos.  10940  and  11019. 

November  2.  The  motion  was  heard  by  Logie,  J.,  in  the 
Weekly  Court,  the  same  counsel  appearing. 

LoghI,  J.,  following  the  decision  of  Kelly,  J.,  in  the  Howard 
case,  and  without  expressing  any  independent  opinion,  made  pro 
forma  an  order  quashing  both  by-laws  with  costs. 

The  city  corporation  appealed  from  the  orders  of  Kelly  and 
Logie,  JJ. 

November  22.  The  appeals  were  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

G.  R.  Geary,  K.C.,  for  the  appellants.  What  is  in  the  public 
interest  is  for  the  council  to  decide ; and  when  there  is  no  evidence 
of  misconduct  its  action  is  not  open  to  review  by  the  Court:  Wil- 
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son  v.  Town  of  Ingersoll  (1916),  38  O.L.R.  260;  Jones  v.  Town- 
ship of  Tudcer smith,  33  O.L.R.  634,  at  p.  659;  In  re  Inglis  and 
City  of  Toronto  (1905),  9 O.L.R.  562.  The  Court  cannot  set 
aside  a by-iaw  merely  for  unreasonableness : Consolidated  Munici- 
pal Act,  1922,  12  & 13  Geo.  Y.  eh.  72,  sec.  249(2). 

Winchester,  for  the  respondents.  The  by-law  in  its  present 
form  was  passed  to  serve  the  interests  of  Mills  and  Blackwell, 
and  not  in  the  interests  of  the  public,  and  as  such  was  void: 
In  re  Morton  and  City  of  St:  Thomas,  6 A.R.  323;  Pelts  v.  Boswell, 
8 O.R.  680;, Jones  v.  Township  of  Tuckersmith,  supra.  Refusal 
of  the  council  to  hear  a deputation,  unreasonableness  of  substituted 
plan,  and  unsatisfactory  reason  for  alteration  of  plan,  though  not 
sufficient  to  invalidate  the  by-law  per  se,  are  evidence  of  mala  fides. 

January  13,  1(928.  Master  J.A. : — These  are  appeals  from 
the  orders  of  Kelly,  J.,  and  Logie,  J.,  dated  respectively  the  29th 
June  and  the  2nd  November,  1927,  quashing  local  improvement 
by-laws  10940  and  11019  of  the  City  of  Toronto.  By-law  10940 
was  passed  on  the  20th  September,  1926,  and  is  a by-law  auth- 
orising the  construction  of  38  different  local  improvement  works, 
including  that  in  question,  and  shewing  by  a plan  the  location  of 
the  lane  as  authorised.  By-law  11019,  passed  on  the  15th  Novem- 
ber, 1926,  refers  back  to  10940,  and  provides  for  the  expropriation 
of  the  lands  required  for  the  lane  authorised  by  the  earlier  by-law. 

The  applicants  (respondents)  are  ratepayers  owning  lands 
(portions  of  which  were  proposed  to  be  taken)  and  have  been 
assessed  a proportion  of  the  cost. 

On  these  applications  the  applicants  have  lumped  together  into 
one  conglomerate  different  grounds  of  attack,  but  on  analysis  these 
appear  to  resolve  themselves  into  the  following  heads: — 

(a)  The  principal  ground  is  that  the  by-laws  should  be 
quashed  because  the  council  in  passing  them  were  not  using  their 
powers  in  good  faith  in  the  interest  of  the  public  but  solely  to 
subserve  the  interests  of  private  persons  named  Mills  and  Black- 
burn. 

(b)  That,  by  bad  faith  in  the  conduct  of  certain  members  of 
the  council  and  its  officers,  the  applicants  were  precluded  from 
presenting  their  case  to  the  works  committee  and  to  the  council, 
and  that  this  action  was  of  so  gross  a character  as  by  itself  to 
invalidate  the  by-law. 

(c)  That  in  any  case  such  action  was  evidence  of  a want  of 
bona  fides  and  indicated  that  the  by-laws  were  not  passed  in  the 
public  interest  but  were  invalid  under  ground  (a). 
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(d)  That,  as  the  change  in  the  proposal  involved  a needless 
increase  in  the  length  of  the  lane  and  an  increase  in  cost,  while  at 
the  same  time  it  achieved  an  inferior  result  (a  narrower  exit), 
this  afforded  adequate  evidence  to  enable  the  Court  to  act  on 
ground  (a). 

(e)  That  the  double  assessment  of  the  applicants’  lots  for  this 
local  improvement  and  the  letter  of  the  assessment  commissioner 
containing  his  offer  of  compensation  manifest  such  injustice  and 
hostility  on  the  part  of  the  appellant  corporation  towards  the 
respondents  as  to  afford  corroborative  evidence  in  support  of 
ground  (a). 

These  grounds  necessitate  a somewhat  full  statement  of  the 
occurrences  leading  up  to  the  enactment  of  these  by-laws. 

In  or  about  the  year  1925  a petition  was  circulated  amongst 
the  owners  of  property  abutting  on  Pearson-and  Galley-avenues, 
west  of  Macdonell-avenue,  requesting  the  Corporation  of  the 
City  of  Toronto  to  open  and  grade  a lane  in  the  rear  of  the  said 
property  having  an  outlet  over  property  owned  by  Julia  Blackwell 
and  Lewis  R.  Mills. 

This  petition  was  signed  by  at  least  two-thirds  of  the  property- 
owners  affected,  representing  over  50  per  cent,  of  the  value  of  the 
property  affected. 

On  or  about  the  26th  February,  1926,  a report  of  the  city 
engineer  and  commissioner  of  assessment  regarding  the  said  lane 
was  considered  by  the  committee  of  works  of  the  said  corporation; 
this  report  recommended  the  opening  of  the  said  lane  with  a 14- 
foot  outlet  over  property  owned  by  Blackwell  and  Mills  and  at  an 
estimated  cost  of  $11,100. 

The  committee  of  works  recommended  the  adoption  of  this 
report,  with  an  amendment  reducing  the  width  of  the  outlet  over 
the  Blackwe'll-Mills  properties  to  11  feet  instead  of  14  feet  as 
originally  planned. 

Before  the  matter  was  passed  by  the  committee  of  works  on 
the  4th  March,  1926,  but  after  the  circulation  of  the  first  petition, 
Alderman  Wright  and  the  commissioner  of  works  of 'the  city  ex- 
amined the  whole  project  and  stated,  in  the  presence  of  the  respond- 
ent Sweet,  that  if  the  lane  came  through  the  property  of  the 
respondents  it  would  be  too  impracticable  and  too  expensive. 

The  said  report  of  the  committee  of  works  was  adopted  in 
council  on  or  about  the  8th  March,  1926,  but  no  by-law  was  at 
that  time  enacted  to  carry  out  this  plan.  Between  the  8th  March 
and  the  4th  June,  or  perhaps  earlier,  a controversy  arose  between 
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the  respondents  and  their  sympathisers  on  the  one  hand  and  Mills 
and  Blackwell  and  their  sympathisers  on  the  other  hand— respect- 
ing the  location  of  the  exit  to  Pearson-avenne.  The  commissioner 
of  works,  the  commissioner  of  assessment,  and  the  members  of  the 
works  committee  were  made  aware  of  the  opposing  contentions — 
and  the  dispute  was  under  consideration  by  various  municipal 
authorities  from  February,  1926,  until  September  of  the  same 
year. 

On  or  about  the  4th  June,  1926,  a report  was  received  by  the 
committee  of  works  from  the  commissioner  of  works  and  the  com- 
missioner of  assessment  with  a recommendation  altering  the  outlet 
of  the  lane  and  changing  the  said  outlet  from  property  owned  by 
Blackwell  and  Mills  to  the  property  shewn  on  the  plan  filed  (being 
lots  abutting  on  Sorauren-avenue),  at  an  estimated  cost  of  $11,850, 
being  an  increase  in  cost  of  $750.  The  said  outlet  is  9 or  10  feet 
in  width. 

No  petition  was  presented  to  council  requesting  the  change 
from  the  location  which  had  been  approved  on  the  8th  March, 
and  the  change  so  recommended  and  now  complained  of  was  made 
on  the  initiative  plan. 

The  minute  of  the  works  committee,  dated  the  4th  June,  reads 
as  follows: — 

“A  report  was  received  from  the  commissioner  of  works  and 
commissioner  of  assessment  in  reference  to  the  proposed  lane 
opening  between  Pearson-and  Galley-avenues,  west  of  Macdonell- 
avenue. 

“Ordered,  on  motion  of  Alderman  Ramsden,  that  a recom- 
mendation be  brought  in  on  the  initiative  plan,  the  lane  to  extend 
further  westerly  to  the  present  lane  running  out  to  Pearson- 
avenue,  in  lieu  of  the  outlet  adjoining  Mr.  Blackwell’s  property.” 

On  the  present  motion  no  evidence  is  afforded  respecting  the 
motives  which  induced  the  intervention  of  the  commissioners,  and 
they  were  not  examined  or  cross-examined  as  to  what  caused  them 
to  change  their  minds — and  to  alter  their  original  recommenda- 
tion. 

The  above  recommendation,  after  adoption  by  the  works  com- 
mittee, on  the  4th  June,  was  sent  forward  to  the  council,  who  on 
the  24th  June  adopted  it.  No  evidence  is  afforded  on  this  motion 
as  to  whether  the  respondents  were  aware  of  the  meeting  of  the 
committee  on  the  4th  June,  or  of  the  meeting  of  council  on  the 
24th  June,  nor  as  to  whether  the  respondents’  contentions  were 
presented  on  those  occasions. 
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Although  the  report  of  the  committee  on  works,  locating  the 
exit  to  Pearson-avenue  through  the  lands  of  the  respondents,  was 
approved  in  council  on  the  24th  June,  no  by-law  was  then  passed 
or  submitted,  and  the  matter  again  stood  in  abeyance  till  Septem- 
ber. Meantime  much  local  activity  existed,  as  appears  from  the 
letter  of  the  respondents5  solicitor  to  the  city  clerk,  dated  the  28th 
July,  1926,  protesting  at  length  against  the  change  of  location 
which  was  being  sought  and  which  is  now  attacked.  All  parties 
were  fully  aware  of  the  controversy.  On  the  14th  August,  the 
solicitor  for  the  respondents  wrote  to  the  commissioner  of  works 
as  follows: — 
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“Re  Pearson-Galley  lane  east  of  Sorauren-avenue.  I wish  you 
would  be  good  enough  to  advise  me  when  the  application  for  the 
opening  of  this  lane  comes  before  the  committee  on  works  so  that 
I might  attend/5 

To  which  letter  the  commissioner  replies  as  follows : — 

“Replying  to  yours  of  the  14th  August,  a recommendation,  on 
the  initiative  plan,  for  the  opening  and  grading  of  a lane  between 
Pearson-and  Galley-avenues,  west  of  Macdonell-avenue.  as  a local 
improvement,  has  passed  all  of  the  necessary  stages.  The  time- 
limit for  petitioning  against  the  proposed  improvement  expired 
on  the  30th  July.  It  has  not  been  petitioned  against.  At  the 
meeting  of  the  city  council  to  be  held  on  the  20th  September,  the 
by-law  to  authorise  the  carrying  out  of  the  work  will  be  introduced 
for  passage/5 

The  works  committee  met  on  the  10th  September.  The  re- 
spondents did  not  attend,  being  misled  by  the  commissioners 
letter  just  quoted.  The  change  of  location,  which  had  been  ap- 
proved on  the  4th  June,  was  reconsidered  in  the  light  of  Mr. 
Winchesters  letter  of  protest  dated  the  28th  July,  but  no  action 
was  taken  by  the  committee  to  alter  their  former  conclusion. 

Thereafter,  upon  complaint  from  the  respondents  that  the 
matter  had  been  dealt  with  without  notice  to  them,  the  commis- 
sioner replied  as  follows  : — 

“I  am  in  receipt  of  yours  of  the  11th  September.  The  matter 
came  before  the  committee  on  works  on  the  10th  inst.  as  a result 
of  the  city  clerk  having  forwarded  to  that  body  your  comprehen- 
sive letter  ,to  him  dated  the  28th  July.  There  were  no  deputa- 
tions heard  nor  was  any  one  requested  to  be  in  attendance  at  the 
meeting  relative  to  the  matter.  The  contra-petition,  which,  to 
be  effective,  required  31  property-owners5  signatures,  and  on 
which  only  16  were  allowed,  was  produced  by  the  secretary  of  the 
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committee.  The  committee  decided  not  to  take  any  action  to 
prevent  the  introduction  of  the  by-law  in  council  on  the  20th  inst. 
to  authorise  the  improvement.” 

The  subsequent  proceedings  before  the  city  council,  as  stated 
by  the  appellant  corporation  in  the  affidavit  of  Clark,  are  as 
follows 

“6.  That  the  solicitor  for  the  applicants  was  notified,  in 
answer  to  a request  for  information  directed  by  him  to  the  com- 
missioner of  works  in  a letter  dated  the  17th  August,  that  the 
by-law  would  be  considered  on  the  20th  September,  by  the  city 
council. 

“7.  That  at  a meeting  of  the  city  council  on  the  20th  Sep- 
tember, no  one  appeared  to  make  any  representation  against  the 
said  by-law  No.  10940,  and  in  the  ordinary  course  the  by-law  was 
considered  and  passed. 

“8.  Subsequently,  on  the  24th  September,  the  solicitor  for  the 
applicants  herein,  accompanied  by  a deputation,  appeared  before 
the  committee  on  works  and  opposed  the  opening  of  the  lane  in 
question.  At  this  meeting  there  was  before  the  committee  a report 
of  the  commissioner  of  assessment  requesting  that  a by-law  be 
submitted,  authorising  the  expropriation  of  the  lands  necessary 
for  the  opening  of  the  lane.  This  was  in  accordance  with  the 
usual  procedure.  After  hearing  the  deputation  .and  after  con- 
sideration of  the  matter,  the  committee  adopted  the  report  of  the 
commissioner  of  assessment.” 

With  respect  to  the  council-meeting  on  the  20th  September, 
the  solicitor  for  the  respondents,  in  para.  16  of  his  affidavit  of  the 
22nd  September,  1926,  says: — 

“16.  That  I requested  from  several  members  of  the  council 
of  the  said  corporation  the  privilege  of  appearing  before  them  to 
place  before  the  said  council  the  true  facts  relating  to  the  said 
lane,  but  the  said  council  refused  to  permit  me  to  do  so.” 

It  does  not  appear  from  this  statement  that  the  respondents 
or  the  solicitor  actually  attended  before  the  city  council  at  its 
meeting  on  the  2'0th  September,  though  I assume  that  they  did, 
but  no  request  to  the  presiding  officer  for  a hearing  was  made. 
From  the  admissions  of  counsel  on  the  argument  I think  that 
neither  the  council  as  a body  nor  the  presiding  officer  ever  refused 
a hearing  to  the  respondents. 

At  the  meeting  of  the  works  committee  on  the  24th  Septem- 
ber, the  respondents  were  present  with  their  solicitor  and  address- 
ed the  committee  in  support  of  their  contention  against  the  pro- 


LXI.] 


ONTARIO  LAW  REPORTS. 


573 


posed  by-law  11019,  expropriating  their  land.  It  is  said  that  they 
were  not  fully  heard  on  that  occasion,  and  I give  credit  to  that 
statement,  but  it  does  not  appear  possible  that  in  the  then  con- 
dition of  affairs  further  discussion  could  have  accomplished  any 
result. 

According  to  the  respondents7  evidence : — 

“During  an  argument  before  the  committee  of  works,  one  of  Masten,  J.A. 
the  members  of  the  committee  said  to  the  respondents7  solicitor: 

‘To  be  perfectly  frank  with  you,  Mr.  Winchester,  the  reason  the 
committee  changed  the  outlet  of  this  lane  was  the  fact  that  it  would 
pass  two  windows  in  Mr.  Mills’s  house.7  77 

The  expropriation  by-law  was  approved  by  the  works'  committee 
at  that  meeting,  and  was  passed  by  council  on  the  15th  November 
following. 

The  lot  owned  by  the  respondent  Sweet  and  by  F.  W.  Shelton, 
which  is  severed  by  the  lane  as  now  proposed,  is  130  feet  deep, 
and  upon  the  rear  30  feet  thereof  four  garages  have  been  erected. 

The  letter  of  the  assessment  commissioner  to  the  respondents7 
solicitor,  relied  upon  in  support  of  ground  (e)  above  mentioned, 
is  as  follows: — 

“Re  opening  of  lane  between  Pearson-  and  Galley-avenues, 
west  of  Macdonell-avenue. 

“Adverting  to  our  correspondence  respecting  the  above  im- 
provement and  its  relation  to  certain  properties  on  the  east  side 
of  Sorauren-avenue  owned  by  your  clients,  from  a search  in  the 
registry  office  I find  that  your  client,  Mr.  Albert  Laws,  has  title 
to  only  a depth  of  90  feet  with  a right  of  way  over  the  lane  in  the 
rear.  Mrs.  Maude  Moore,  owner  of  109  Sorauren-avenue,  has  title 
to  91  feet  and  the  right  of  way  through  the  lane  in  the  rear,  and 
Mr.  Alfred  R.  Pearman,  owner  of  111  Sorauren-avenue,  has  title 
to  a depth  of  91  feet  with  a right  of  way  over  the  lane  in  the  rear. 

“It  will  be  seen,  therefore,  that  the  city  does  not  require  any 
of  the  lands  of  these  persons  and  does  not  deprive  the  properties 
of  any  rights  at  present  held.  No  compensation  is  therefore 
payable. 

“Regarding  the  properties  known  as  113  and  115  Sorauren- 
avenue,  owned  by  Mrs.  Margaret  J.  Williams  and  William  B. 

Sweet,  respectively,  this  lane  has  been  opened  for  many  years  and 
used  by  the  adjacent  owners  as  an  outlet  to  Pearson-avenue. 

Under  the  circumstances,  I think  nominal  compensation  is  suffi- 
cient, and  I am  prepared  to  recommend  payment  at  the  rate  of 
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20  cents  a square  foot  for  a conveyance  of  what  rights  your  clients 
hold  in  the  land  required. 

“Regarding  117  Sorauren-avenue,  owned  by  Mr.  Francis  W. 
Shelton,  I am  having  a special  estimate  made  of  the  damage  sus- 
tained, which  includes  the  removal  of  the  north  7 feet  of  the 
garage  building,  and  upon  receipt  of  this  report  I will  write  you 
further.” 

While  the  complaint  of  the  respondents  respecting  an  unjust 
assessment  against  their  lands  may  be  admissible  as  an  added 
indication  of  hostility  to  them  and  so  of  improper  motive  on  the 
part  of  the  corporation,  yet  it  affords  no  ground  whatever  for 
quashing  the  by-law.  The  rights  of  the  respondents  in  that  respect 
fa'll  to  be  adjusted  by  the  Court  of  Revision. 

If  certain  well-established  principles  are  borne  in  mind,  the 
solution  of  the  problem  presented  by  the  facts  of  this  case  does  not 
involve  serious  difficulty. 

Unless  the  illegality  complained  of  appears  on  the  face  of  the 
by-law,  or  the  statutory  prerequisites  to  the  exercise  of  the  coun- 
cils jurisdiction  have  not  been  fulfilled,  the  Court  has  a discretion 
to  refuse  to  quash,  and.  as  a matter  of  discretion  the  Court  ought 
not  to  interfere  with  the  construction  of  a work  within  the  com- 
petence of  the  council,  save  in  very  exceptional  circumstances: 
per  Middleton,  J.A.,  in  Wilson  v.  Town  of  Ingersoll,  38  O.L.R. 
260. 

The  Court  is  prohibited  from  quashing  a by-law  on  the  ground 
of  unreasonableness,  real  or  supposed,  provided  the  council  in 
passing  it  acted  in  good  faith,  but  the  unreasonableness  of  the  by- 
law may  be  given  in  evidence  to  establish  want  of  good  faith  in 
the  council  who  passed  it:  Consolidated  Municipal  Act,  1922,  sec. 
249,  subsec.  2 (originally  enacted  in  1913). 

The  powers  of  the  council  must  be  exercised  bona  fide , and 
the  action  of  its  members  must  not  be  founded  upon  fraud, 
oppression  or  improper  motives:  Davis  v.  Bromley  Corporation, 
[1908]  1 K.B.  170;  and  as  to  refusal  to  hear  interested  parties, 
see  Jones  v.  Township  of  Tuclcersmith,  83  O.L.R.  at  p.  655,  and 
lie  Fenton  and  County  of  Simcoe  (1885),  10  O.R.  27,  at  pp.  40 
and  44. 

A 'by-law  may  be  quashed  if  the  council  in  passing  it  was  not 
using  its  power  in  good  faith  in  the  interest  of  the  public,  but 
simply  to  subserve  the  interests  of  private  persons:  In  re  Morton 
and  City  of  St.  Thomas,  6 A.R.  323 ; Jones  v.  Township  of  Tuclc- 
ersmith, supra,  where  the  principle  of  In  re  Morton  and  City  of 
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SI.  Thomas  is  recognised  by  the  Court  of  Appeal  as  continuing 
unaffected  by  the  statute  of  1913. 

What  is  or  is  not  in  the  public  interest  is  a matter  to  be  deter- 
mined by  the  judgment  of  the  municipal  council;  and  what  it 
determines,  if  in  reaching  its  conclusion  it  acted  honestly  and 
within  the  limit  of  its  powers,  is  not  open  to  review  by  the  Court : 
Jones  v.  Township  of  Tucker  smith,  33  O.L.R.  at  p.  659;  In  re 
Inglis  and  City  of  Toronto,  9 O.L.R.  562,  per  Street,  J.,  at  p. 
565;  Re  Mills  and  City  of  Hamilton  (1907),  9 O.W.R.  731,  per 
Anglin,  J.,  at  p.  733. 

It  is  not  a valid  objection  to  a by-law  that  it  operates  to  the 
special  benefit  of  some  private  individual  if  at  the  same  time  it  is 
in  the  public  interest:  In  re  Inglis  and  City  of  Toronto,  9 O.L.R. 
56(2,  per  Anglin,  J.,  at  p.  568;  Jones  v.  Township  of  Tuckersmith, 
33  O.L.R.,  per  Meredith,  C.J.O.,  at  p.  657;  United  Buildings  Cor- 
poration Ltd.  y.  City  of  Vancouver,  [1915]  A.C.  345. 

The  question  of  the  relative  balance  of  convenience  or  detri- 
ment to  different  persons  is  a matter  which  the  Legislature  has 
committed  to  the  consideration  and  determination  of  the  munici- 
pal council,  and  their  judgment  on  that  question,  if  bond  fide 
exercised  in  what  they  believe  to  be  the  public  interest,  will  not 
be  interfered  with  by  the  Court:  In  re  Inglis  and  City  of  Toronto, 
9 O.L.R.  562,  per  Anglin,  J.,  at  p.  568 ; Re  Mills  and  City  of  Hamil- 
ton [supra). 

Every  municipal  council,  in  all  matters  not  specifically  pro- 
vided for  by  statute,  is  empowered  to  regulate  its  procedure,  the 
conduct  of  its  members,  and  the  calling  of  meetings  (Consolidated 
Municipal  Act,  1922,  sec.  250). 

Procedure  is  a matter  of  internal  regulation  of  business,  and 
in  the  absence  of  statutory  obligation  the  council  is  at  liberty  to 
alter  or  suspend  the  ordinary  procedure  : per  Osier,  J.A.,  in  Re 
Brewer  and  City  of  Toronto  (1909),  19  O.L.R.  411,  at  p.  418. 

It  is  well-settled  that  failure  to  conform  with  the  rules  of 
procedure  of  a municipal  council  does  not  invalidate  a by-law 
passed  by  it : per  Meredith,  C. J.O.,  in  Village  of  Merritton  v. 
County  of  Lincoln  (1917),  41  O.L.R.  6,  14. 

The  Court  cannot  prescribe  the  procedure  to  be  adopted  by 
the  council,  and  cannot  quash  a by-law  for  error  in  procedure, 
except  in  cases  where  there  has  been  a failure  to  observe  the  form- 
alities (by  way  of  notice  or  otherwise)  prescribed  by  the  statute 
as  a condition  precedent  to  the  exercise  of  its  powers  or  unless  the 
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proceedings  are  so  inequitable  and  unfair  as  to  evidence  a fraudu- 
lent misuse  by  the  council  of  its  powers. 

The  applicants  must  establish  the  charge  of  bad  faith  or  im- 
proper conduct  on  the  part  of  the  members  of  the  council.  The 
Court  must  act  on  the  evidence  as  it  stands  and  cannot  speculate 
about  the  unascertainable  motives  of  unknown  persons:  United 
Buildings  Corporation  Ltd.  v.  City  of  Vancouver , [1915]  A.C. 
345,  at  p.  353. 

In  dealing  with  a proposed  by-law  which  involves  a conflict 
of  interests  between  private  individuals  who  are  affected,  the 
council,  while  exercising  a discretion  vested  in  it  by  statute,  acts 
in  a quasi- judicial  capacity  {In  re  Vashon  and  Township  of  East 
Hawkesbury  (1879),  30  U.C.C.P.  194,  at  p.  203),  and  its  pre- 
kminary  investigations  and  all  subsequent  proceedings  ought  to 
be  conducted  in  a judicial  manner,  with  fairness  to  all  parties 
concerned. 

It  remains  to  apply  these  principles  to  the  facts  of  the  present 
case. 

The  statutory  prerequisites  to  the  valid  enactment  of  these 
by-laws  appear  to  have  been  complied  with,  and  in  the  argument 
before  us  no  suggestion  was  made  that  there  had  been  any  tech- 
nical failure  to  give  the  notices  and  take  all  other  steps  called  for 
by  the  Municipal  Act  as  a condition  precedent  to  'the  expropria- 
t:on  of  the  lands  in  queistion  and  the  laying  out  and  grading  of 
the  lane. 

By  the  conjoint  operation  of  the  Local  Improvement  Act,  the 
Municipal  Act,  and  the  administrative  action  of  the  commissioner 
of  v/orks,  the  commissioner  of  assessment,  the  committee  of  works, 
and  the  council,  it  has  been  determined  that  the  opening  of  the 
lane  running  east  and  west  is  in  the  public  interest,  i.e.,  in  the 
interest  of  those  whose  lots  abut,  at  the  rear,  on  the  proposed  lane. 
Such  a lane  is  of  course  valueless  without  an  exit  to  the  street, 
and  the  whole  question  arises  regarding  the  validity  of  these  by- 
laws in  locating  the  exit  as  therein  proposed.  If  these  by-laws 
had  come  before  the  Court  in  their  present  form  without  a history 
and  simply  as  a dispute  between  individual  owners  affected  by 
the  location  of  the  exit,  the  unanswerable  argument  to  the  applica- 
tion to  quash  would  be  that,  the  lane  as  a whole  being  in  the 
public  interest,  it  is  a mere  question  of  what  is  the  more  reason- 
able exit — a question  with  which  the  Court  is  precluded  from 
dealing. 

The  sole  ground,  therefore,  which  falls  to  be  considered  by  this 
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Court  is,  “Has  the  council  in  passing  the  by-laws  in  question 
exercised  its  powers  bond  fide  in  the  public  interest  or  simply  to 
subserve  the  interests  of  private  persons,  viz.,  Mills  and  Black- 
burn ?” 

Bearing  in  mind  that  it  is  not  a valid  objection  to  a by-law 
that  it  operates  to  the  special  benefit  of  some  private  individual 
or  to  the  special  detriment  of  another,  if  at  the  same  time  it  is  in 
the  public  interest,  it  would  appear  that,  as  the  opening  of  this 
lane  with  some  exit  to  a street  is  in  the  public  interest  (as  that 
term  is  recognised  by  the  Local  Improvement  Act),  that  affords 
a complete  answer  to  the  applicants’  objection. 

But  out  of  respect  for  the  opinion  expressed  in  the  Court 
below,  I proceed  to  discuss  the  other  grounds  of  the  respondents’ 
complaint,  viz.,  that  the  original  plan  was  cheaper  and  better; 
that  the  present  inferior  and  dearer  exit  was  secretly  proposed 
and  adopted;  that  the  respondents  were  unable  to  secure  a fair 
hearing  from  the  works  committee  on  the  24th  September;  that 
they  were  misled  by  'the  letter  of  the  commissioner  of  works  re- 
garding the  meeting  of  the  10th  September,  and  in  consequence 
did  not  attend;  that  they  were  prevented  by  the  statements  of 
aldermen  from  bringing  their  contentions  before  the  council  on 
the  20th  September ; and  that  the  cumulative  effect  of  the  evidence 
on  these  questions  necessitates  an  inference  that  the  change  was 
made  not  in  the  public  interest  but  solely  'to  benefit  Mills  and 
Blackburn  at  the  expense  of  the  respondents  and  others  living  in 
Sorauren-avenue. 

In  some  cases  the  Courts  have  strongly  animadverted  on  pro- 
ceedings taken  by  the  council  contrary  to  stipulations  or  arrange- 
ments previously  made,  but  I have  found  no  case  where  a by-law 
has  been  quashed  on  that  ground  alone. 

It  is  clear  on  the  authorities  that  the  council  and  its  subsid- 
iary committees  and  officers,  when  dealing  with  matters  like  that 
in  question,  act  in  a quasi- judicial  capacity,  and  it  is  their  duty 
to  inform  themselves  adequately  regarding  the  question  to  be 
determined.  Any  action  to  prevent  parties  having  an  interest 
from  presenting  in  a proper  manner  their  contentions  or  any  re- 
fusal to  hear  or  consider  both  sides  of  a dispute  will  be  admissible 
and  relevant  as  evidence  on  the  issue  as  to  whether  a by-law  is 
bona  fide  enacted  in  the  public  interest  or  solely  in  the  interests  of 
certain  individuals. 

Upon  a full  consideration  I am  unahle  to  find  evidence  of  acts 
on  behalf  of  the  appellant  corporation  which  precluded  the  re- 
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App.  Diy.  spondents  from  adequately  presenting  their  case  so  as  to  occasion 
them  a substantial  wrong. 

The  important  by-law  is  number  1094,  authorising  the  lane 
recommended  by  the  board  of  works  on  the  4th  June,  and 
approved  by  council  on  the  24th  June. 

With  regard  to  the  meetings  of  the  committee  on  the  4th  June 
Hasten,  J.A.  and  of  the  council  on  the  24th  June,  when  the  change  complained 
of  was  considered  and  approved,  no  evidence  whatever  is  afforded 
the  Court.  Having  regard  to  all  that  had  occurred,  it  would  have 
been  no  more  than  proper  and  courteous  that  notice  should  have 
been  given  to  the  respondents  and  other  owners  of  lots  fronting 
on  Sorauren-avenue  of  the  proposed  change  in  order  that  their 
views  might  be  heard,  but  as  to  whether  the  respondents  became 
aware  of  what  was  proposed  and  as  to  whether  they  attended  and 
presented  their  views  we  are  left  in  ignorance. 

The  evidence  shews  that  at  least  as  early  as  July  the  respond- 
ents became  aware  of  the  change  of  location  which  had  been  ap- 
proved, and  the  letter  of  the  respondents’  solicitor  of  the  28th  July 
presents  their  objections  fully.  No  doubt,  he  was  misled  by  Mr. 
Harris’s  letter  of  the  15th  August,  but  at  the  ensuing  committee 
meeting  of  the  10th  September  the  letter  of  the  28th  July  was 
before  the  committee  and  considered.  As  the  question  had  been 
under  consideration  from  the  previous  February,  and  the  change 
in  exit  had  been  approved  by  the  committee  on  the  4th  June,  I 
cannot  think  that  oral  representations  at  that  committee  meet- 
ing, supplementing  the  solicitor’s  letter,  could  have  been  effective 
to  alter  the  conclusion  at  which  the  committee  arrived. 

But  it  is  the  council  that  in  the  final  analysis  has  the  duly 
and  the  responsibility  under  the  statute  of  passing  or  rejecting 
the  by-law.  What  had  been  done  by  the  commissioners  and  the 
board  of  works  committee  was  preliminary  merely  'to  the  action 
of  council.  But  no  pronouncement  is  necessary  in  this  case  on 
the  question  of  the  procedure  which  ought  to  be  adopted  by  the 
council,  where,  as  here,  persons  who  claim  that  their  rights  are 
effected  seek  the  opportunity  of  presenting  their  views  before 
the  by-law  is  enacted,  for,  as  I have  already  pointed  out,  neither 
the  council  as  a body  nor  its  presiding  officer  ever  refused  the 
lespondents  a hearing. 

Assuming  that  the  rules  of  procedure  of  the  council  do  not 
permit  delegations  orally  to  address  the  council  when  in  session 
(as  to  which  the  material  before  us  is  silent)  there  were  other 
leadily  available  methods  of  bringing  to  the  attention  of  :!ie 


lxl]  ONTARIO  LAW  REPORTS. 

councillors  the  contentions  of  the  respondents,  and  the  respond- 
ents had  ample  time  in  which  to  avail  themselves  of  such  means. 

The  action  of  the  commissioners  of  works  and  of  assessment 
in  reviewing,  apparently  on  their  own  initiative,  the  decision 
arrived  at  by  council  on  the  8th  March  and  the  reversal  by  the 
works  committee  on  the  4th  June  of  their  earlier  recommenda- 
tion, without  any  mandate  from  council  to  reconsider,  coupled  with 
the  lack  of  any  explanation  of  these  actions  by  the  commissioners 
or  by  the  committee  of  works,  would  naturally  lead  to  suspicions 
on  the  part  of  the  respondents  regarding  the  motives  inducing 
such  a course,  but,  standing  by  themselves  or  even  fortified  by  the 
circumstances  which  have  been  pointed  out  respecting  increased 
cost  and  inferior  results  of  the  substituted  plan,  they  are  still 
consistent  with  an  honest  change  of  opinion  on  the  part  of  the 
commissioners  and  members  of  the  works  committee. 

Applying  the  words  of  Lord  Sumner  in  the  Vancouver  case, 
already  cited,  the  applicant  must  establish  the  charge  of  bad 
faith  or  improper  conduct  on  the  part  of  the  corporation,  and  the 
Court  must  act  on  the  evidence  as  it  stands  and  cannot  speculate 
about  the  unascertainable  motives  of  unknown  persons. 

I cannot,  simply  from  the  facts  which  have  been  proved  and 
in  the  absence  of  further  evidence  of  indirect  motives,  draw  the 
inference  that  either  the  commissioners,  the  works  committee,  or 
the  council  acted  mala  fide  against  the  public  interest  and  solely 
in  the  interest  of  Mills  and  Blackburn,  when  the  by-laws  in  ques- 
tion were  recommended  and  passed. 

With  regard  to  the  council  itself,  there  is  no  evidence  what- 
ever but  that  the  members  voted  honestly,  in  the  Iona  fide  belief 
that  the  location  set  out  in  the  by-laws  in  question  was  the  best 
location  in  the  public  interest. 

I cannot  part  with  the  case  without  expressing  my  entire  con- 
currence with  many  of  the  implications  contained  in  the  reasons 
of  my  brother  Kelly.  I think  that  many  of  the  officers  and  repre- 
sentatives of  the  city  were  in  this  case  oblivious,  either  from  ignor- 
ance or  forgetfulness,  of  a duty  imposed  on  them  by  the  quasi- 
judicial functions  which  they  were  performing.  The  council  is 
empowered  in  cases  like  this  to  adjudicate  between  conflicting 
interests. 

In  performing  that  duty  councils  are  bound,  like  courts  of 
justice,  to  see  that  every  person  interested  is  afforded  full  oppor- 
tunity of  presenting  his  views  and  contentions.  The  powers  con- 
ferred on  the  council  carry  with  them  an  obligation  to  see  that 
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every  one  affected  gets  British  fair  play,  not  only  from  the  council 
itself  when  passing  the  by-law,  but  from  its  officers  and  commit- 
tees in  the  preliminary  steps  leading  up  to  the  final  result. 

While  the  occurrences  in  the  present  case  do  not,  in  my  opin- 
ion. justify  an  order  quashing  the  by-law,  yet  they  do  influence  my 
opinion  on  the  question  of  costs.  I would  allow  the  appeals  and 
dismiss  the  applications  both  without  costs. 


Latchfoed,  C.J.< — I agree  and  have  nothing  to  add. 


Middleton-,  J.A. : — I agree  with  the  conclusions  arrived  at  by 
my  brother  Masten,  but  desire  to  express  my  reasons  in  my  own 
way.  In  his  judgment  the  facts  are  set  out  with  sufficient  fullness 
and  with  accuracy. 

Certain  elementary  principles  must  be  kept  in  mind  when 
dealing  with  questions  such  as  those  here  raised.  A municipal 
council  is  a legislative  body  having  a very  limited  and  delegated 
jurisdiction.  Within  the  limits  of  its  delegated  jurisdiction,  and 
subject  to  the  terms  of  the  delegation,  its  power  is  plenary  and 
absolute  and  in  no  way  subject  to  criticism  or  investigation  by  the 
courts.  When  the  municipal  council  goes  beyond  its  limited  juris- 
diction or  seeks  to  ignore  conditions  precedent  to  the  exercise  of  the 
power  that  has  been  conferred  upon  it,  it  is  the  duty  of  the  courts 
to  interfere  and  quash  the  municipal  by-law  for  illegality.  Beyond 
that  the  courts  cannot  go.  The  question  is  always  one  of  the 
right  of  the  municipality  to  determine  the  question;  the  justness 
or  fairness  of  the  action  of  the  council  is  quite  beside  the  mark. 
If  it  is  shewn  that  the  municipal  councillors  have  abandoned  all 
honest  attempts  at  legislation  and  are  corruptly  seeking  by  the 
prostitution  of  their  legislative  powers  to  advance  the  ends  of  some 
member  of  the  council  or  some  favoured  individual,  the  courts  may 
also  interfere.  Such  a case  was  Pells  v.  Boswell,  8 O.R.  680. 
In  re  V Abbe  and  Corporation  of  Blind  River  (1904),  7 O.L.R. 
230,  contains  a most  learned  and  valuable  exposition  of  this 
branch  of  the  law  by  the  late  Chancellor. 

When  what  is  attacked  is  a local  improvement  by-law,  new 
complications  arise.  Under  the  Local  Improvement  Act  local 
self-government  is  carried  to  a great  extreme,  and  the  part  played 
by  the  municipal  council  is  reduced  to  a minimum.  Certain  works, 
e.g.,  as  here,  opening  or  establishing  a new  street,  which  by  the 
interpretation  clause  includes  a lane,  may  be  undertaken  as  local 
improvements.  This  means  that  the  entire  cost  of  the  work  is  to 
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be  borne  by  the  property  benefited  save  in  cases  in  which  the 
council  by  by-law  provides  that  some  part  of  the  cost  is  to  be 
borne  by  the  municipality  as  a whole. 

The  undertaking  may  be  originated  upon  the  petition  of  the 
property-owners  concerned,  when  two-thirds  of  the  number  of 
owners  representing  one  half  of  the  value  of  the  land  to  be  assessed 
must  sign,  or  it  may  be  originated  upon  what  is  called  the  “initia- 
tive plan,”  when  the  council  proposes  the  work  and  notifies  the 
owners;  then. a majority  in  number  and  value  may  petition  against 
the  work,  and  in  such  event  the  scheme  comes  to  naught.  There 
are  other  methods  of  local  improvement  devised  ,to  prevent  public 
health  and  general  municipal  progress  being  jeopardised  by  local 
inaction  or  local  opposition  to  municipal  progress,  in  which  the 
council  is  given  power  to  act  in  opposition  to  the  expressed  wish 
and  desire  of  the  local  ratepayers,  but  these  are  not  germane  to 
this  discussion. 

In  the  two  great  subdivisions  of  local  improvement  in  which 
we  are  concerned,  the  one  thing  which  guides  and  controls  is  the 
vote  of  the  property-owners  concerned.  The  council  is  not  given 
any  power  of  amendment  to  what  is  proposed  by  the  originating 
petition.  It  may  negative  the  whole  scheme  and  refuse  to  pass 
any  by-law.  When  adopting  the  “initiative”  it  may  propound 
such  scheme  as  it  pleases,  but  if  the  ratepayers  negative  what  is 
proposed  that  ends  the  matter. 

This  veto-right  of  the  council,  as  it  may  be  called,  is  justified 
because  all  local  improvement  schemes,  even  those  in  which  the 
money  to  be  raised  is  to  be  repaid  in  annual  instalments  by  the 
property  assessed,  involve  the  use  of  municipal  credit  as  a means 
of  financing,  and  the  municipality  as  a whole  is  in  this  way  con- 
cerned. In  cases  in  which  part  of  the  cost  of  the  work  is  to  be 
paid  by  the  municipality  at  large,  the  interest  of  the  council,  as 
distinct  from  that  of  the  local  ratepayers,  becomes  more  pro- 
nounced. 

I have  prefaced  what  I have  to  say  concerning  the  matters  in 
dispute  here  by  this  short  summary  of  the  pertinent  provisions  of 
the  Act,  because  I desire  to  emphasise  the  great  power  given  to  the 
local  property-owners  and  to  shew  that  the  council  as  a whole  has 
little  to  do  with  the  grievance  here  set  out. 

In  the  early  days  in  this  country  most  subdivisions  were  laid 
out  upon  a general  scheme;  building  lots  fronted  on  the  main 
streets ; to  the  rear  of  these  lots  there  was  a lane.  When  buildings 
were  erected,  this  became  bordered  by  wood-sheds  and  other  out- 
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buildings.  As  time  went  on,  and  wood  ceased  to  be  a fuel,  and 
the  advance  of  water  and  sewer  systems  made  other  outbuildings 
obsolete,  the  lane  and  its  untidy  sheds  came  to  be  regarded  as 
useless  eyesores.  Surveys  then  made  dispensed  with  the  lane,  and 
building  lots  were  laid  out  fronting  on  the  streets,  the  rear-line 
abutting  on  the  holdings  of  others.  This  went  on  until  recently, 
when  the  advent  of  the  motor-car  as  a necessity  has  again  worked 
a change. 

A lane  upon  which  a garage  may  open  is  greatly  desired,  and  a 
house  which  cannot  have  a convenient  garage  is  much  depreciated; 
so  the  Local  Improvement  Act  is  now  much  resorted  to  to  remedy 
the  situation  in  blocks  that  were  laid  out  without  lanes.  As  in 
this  case,  lanes  are  laid  out  on  the  petition  of  the  majority,  and 
the  cost  is  charged  to  all,  even  though  the  minority  may  have  no 
need  of  a garage  and  no . desire  for  a car,  or,  having  such  desire 
and  need,  has  some  way  of  constructing  and  using  a garage  with- 
out a lane,  for  example,  a private  driveway  upon  their  own  land 
or  a lot  flanking  on  a street.  This  introduces  an  element  of  un- 
fairness and  hardship  in  some  cases,  but  there  seems  no  remedy 
save  an  equitable  adjustment  of  the  financial  burden  by  the  money 
awards  where  expropriation  is  necessary  and  the  adjustment  of 
local  improvement  rates  by  the  Court  of  Revision. 

Here  the  lane  is  sought  mainly  for  the  benefit  of  the  owners  of 
two  tiers  of  lots,  one  fronting  on  Galley-avenue  and  the  other  on 
Pearson-avenue.  The  lane  at  the  rear  of  these  lots  is  of  no  utility 
without  access  to  it  from  the  main  street.  The  petition  asked  for 
access  by  taking  an  existing  driveway  between  lots  58  and  60 
and  making  it  a part  of  the  lane.  When  the  city  property  commis- 
sioner looked  over  the  petition  it  seemed  to  him  better  to  take  a 
strip  of  land  farther  west ; part  of  it  was  already  in  use  as  a private 
lane.  This,  no  doubt,  was  of  great  benefit  to  the  owners  of  the 
driveway ; it  may  be  assumed  that  it  was  a detriment  to  the  owners 
of  other  lands.  The  ratepayer  petition  was  then  allowed  to  drop, 
and  the  new  scheme  was  originated  upon  the  “initiative”  by  the 
council.  Notice  was  duly  given  to  all  owners,  but  the  petition 
against  the  work  was  inadequately  signed,  and  in  due  course  the 
proposed  by-laws  were  passed.  In  all  this  there  is  no  trace  of  that 
kind  of  misconduct  which  alone  invalidates  municipal  action.  All 
that  was  done  was  to  make  a decision  as  to  the  course  to  be  fol- 
lowed in  a matter  quite  within  municipal  competence. 


Riddell,  J.A.,  agreed  with  Middleton,  J.A. 
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Orde,  J.A. : — I have  read  the  judgments  of  my  brothers  Mid- 
dleton and  Hasten. 

By-laws  passed  under  the  Local  Improvement  Act  depend  for 
their  validity  upon  the  combined  action  of  the  municipal  council 
and  of  the  requisite  number  of  ratepayers  in  the  area  affected  or 
benefited  by  the  proposed  improvement.  For  this  reason  it  seems 
to  me  not  to  be  quite  safe  to  apply  to  such  by-laws,  to  their  full 
extent,  principles  which  the  Courts  have  laid  down  as  applicable  to 
b}r-laws  in  general.  There  may  be  aspects  of  local  improvement 
by-laws  to  which  such  principles  are  not  applicable  at  all,  while  in 
other  respects  those  principles  may  be  applied  either  wholly  or  with 
qualifications. 

I prefer,  therefore,  to  adopt  the  reasoning  of  my  brother  Mid- 
dleton and  concur  in  allowing  the  appeals. 

Appeals  allowed. 


[APPELLATE  DIVISION.] 

Rex  v.  Cornet. 

Revenue — Customs  Duty — Unlawful  Landing  of  Goods  in  Canada — 
Customs  Act,  R.S.C.  1906,  eh.  48,  see.  19 7 (17  Geo.  V.  ch.  50,  sec. 
20) — Conviction — “Value  for  Duty ” — “Value”  Simpliciter — Sec.  2 
(o)  of  Act. 

“Value  for  duty,”  wherever  used  in  the  Customs  Act  and  amendments, 
has  reference  to  the  basis  on  which  the  true  amount  of  duty  ad 

valorem  is  payable,  and  to  nothing  else.  The  context  in  all  cases 

in  which  it  is  used  excludes  it  from  the  interpretation  proper  to 
be  placed  upon  “value”  svmpliciter  by  sec.  2 (o)  of  the  Customs 

Act,  as  enacted  in  1927  by  17  Geo.  V.  ch.  50,  sec.  1. 

Where  the  defendant  was  convicted  of  the  offence  of  unlawfully  pro- 
curing two  persons  to  be  concerned  in  the  conveying  into  Canada  of 
alcohol  of  the  value  for  duty  of  $200  or  over,  without  official  permis- 
sion, contrary  to  the  Customs  Act  and  its  amendments:  — 

Held,  that,  as  the  duty  was  specific — $10  per  proof  gallon' — sections  of 
the  Act  as  amended  referring  only  to  ad  valorem  value  for  duty 
had  no  application,  and  “a  duty  for  value  of  $200  or  over”  was  not 
shewn. 

The  conviction  was  therefore  quashed. 

The  following  statement  is  taken  from  the  judgment  of  Latch- 
ford,  C.  J. : — 

Paul  Cornet,  of  the  city  of  Niagara  Falls,  in  the  county  of 
Welland,  was  arraigned  at  the  General  Sessions  of  the  Peace  for 
the  County  of  Welland  on  the  14th  day  of  December.  1927,  upon 
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an  indictment  charging  that  he  did,  at  the  township  of  Willoughby, 
in  the  said  county,  on  or  about  the  15th  day  of  July,  “unlawfully 
procure,  hire,  and  induce  John  Hamilton  and  John  Smith  to  be 
concerned  in  the  landing,  unshipping,  carrying,  and  conveying  of 
goods  into  Canada  to  the  value  for  duty  of  $200  or  over,  for  the 
landing  of  which  goods  into  Canada,  permission  had  not  been 
granted  by  the  collector,  or  other  officer  of  his  Majesty’s  Cus- 
toms, contrary  to  the  Customs  Act  and  its  amendments,  and  the 
said  Paul  Cornet  did  thereby  commit  an  indictable  offence.” 

The  indictment  is  based  on  sec.  197(5)  of  the  Customs  Act, 
R.S.C.  1906,  ch.  48,  as  enacted  in  1927  by  the  amending  Act  17 
Geo.  Y.  ch.  50,  sec.  20.  Section  197  is  repealed  and  a new  section 
substituted,  which  reads  as  follows: — 

197.  Every  person  who,  by  any  means,  procures,  hires,  or  in- 
duces any  person  or  persons  to  be  concerned  in  the  landing,  un- 
shipping, carrying,  or  conveying  of  any  goods  the  importation  of 
which  is  prohibited,  or  for  the  landing  of  which  permission  has 
not  been  granted  by  the  collector  or  other  proper  officer  of  Customs, 
shall, — 

(a)  If  the  value  for  duty  of  the  goods  is  under  $200,  be  liable 
on  summary  conviction  before  two  justices  of  the  peace,  to  a 
penalty  not  exceeding  $200  and  not  less  than  $50  for  every  person 
so  procured,  hired  or  induced,  or  to  imprisonment  for  a term  not 
exceeding  one  year  and  not  less  than  one  month,  or  to  both  fine  and 
imprisonment,  and, 

(b)  If  the  value  for  duty  of  the  goods  is  $200  or  over,  be 
guilty  of  an  indictable  offence  and  liable  on  conviction  to  a fine  of 
$500  for  every  person  so  procured,  hired  or  induced,  or  to  imprison- 
ment for  a term  not  exceeding  seven  years  and  not  less  than  one 
year,  or  to  both  fine  and  imprisonment. 

Pleading  not  guilty.  Cornet  was  tried  before  his  Honour  Judge 
Livingstone  and  a jury,  found  guilty  as  charged,  and  sentenced  to 
imprisonment  for  one  year  and  to  forfeit  and  pay  a fine  of  $1,000. 
In  default  of  payment  he  was  to  be  imprisoned  for  a further  period 
of  six  months.  The  sentence  is  authorised  only  in  cases  where  the 
value  of  the  goods  for  duty  is  $200  or  over. 

The  learned  trial  Judge  has  certified,  pursuant  to  sec.  1013  of 
the  Criminal  Code,  that  it  is  a proper  case  for  appeal  upon  the 
following  grounds: — 

(a)  Upon  the  question  as  to  whether  or  not  any  offence  against 
the  Customs  Act  was  committed  within  the  county  of  Welland. 

(b)  As  to  the  value  of  the  goods  in  question. 
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(c)  As  to  the  status  of  the  agent  of  the  Minister  of  Justice  and 
his  mode  and  right  of  reply. 

The  prisoner  applies  tor  leave  to  appeal  and  appeals  against 
the  conviction  and  sentence. 

January  4.  The  motion  and  appeal  were  heard  by  Latchford, 
C.J.,  Middleton*,  Masten,  and  Orde,  JJ.A.,  and  Fisher,  J. 

W.  M.  German , K.C.,  for  the  prisoner. 

F.  W.  Griffiths , for  the  Crown. 

January  13.  The  judgment  of  the  Court  was  read  by  Latch- 
ford,  C.J.  (after  setting  out  the  facts  as  above)  : — -Several  grounds 
for  the  appeal  are  stated,  but  only  the  following  were  urged  upon 
the  attention  of  the  Court : — 

(1)  That  there  was  no  evidence  to  go  to  the  jury  that  the 
goods  were  of  the  value  for  duty  of  $200  or  over^  as  charged  in  the 
indictment. 

(2)  That  the  learned  'trial  Judge  erred  in  directing  the  jury 
that  an  offence  was  committed  within  the  Province  of  Ontario. 

(3)  That  the  learned  trial  Judge  failed  to  point  out  to  the  jury 
that  the  evidence  of  the  prosecution  consisted  chiefly  of  the  evi- 
dence of  accomplices,  and  as  such  should  be  corroborated. 

Upon  the  argument  grounds  2 and  3 were  considered  by  the 
Court  to  be  untenable.  There  was  corroboration  of  the  evidence 
of  Cornet's  accomplices,  who  were  serving  terms  of  imprisonment 
at  the  time  of  the  trial,  and  Cornet's  offence,  if  any,  was  in  part 
at  least  committed  in  Ontario. 

The  point  reserved  for  consideration  was,  whether  there  was 
evidence  that  the  alcohol  brought  from  the  United  States  into  the 
county  of  Welland  had  “a  value  for  duty  of  $200  or  over,"  as 
charged. 

The  quantity  of  alcohol  seized  which  Cornet  had  had  brought 
over  to  the  township  of  Willoughby  was  52.80  Imperial  gallons, 
50°  over  proof,  equivalent  to  97.68  proof  gallons,  the  customs  duty 
on  which  would  be  $976.80. 

The  revenue  officer  was  asked  by  counsel  for  the  Crown : — 

“Outside  of  the  duty  altogether  what  is  alcohol  worth?  A.  I 
put  it  at  a conservative  estimate  at  $1  a gallon. 

“Q.  Making  the  total  amount  of  this  alcohol?  A.  $1,029.60." 

On  cross-examination : — 

“Q.  The  alcohol  without  reference  to  duty  would  be  worth 
about  $65?  A.  Not  that  much;  at  valuation  on  standard  gallon 
it  would  be  $52.80. 
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“Q.  That  would  be  the  value  of  the  alcohol?  A.  Exclusive  of 

1928. 

duty.” 

Rex 

V. 

Cornet. 

Mr.  German  contends  that,  as  no  value  for  duty  was  proved,  or, 
if  at  all,  none  beyond  $52.80;  Cornet  was  therefore  wrongly  con- 
victed of  having  procured,  etc.,  the  conveying  into  Canada  of  goods 

Latchford, 

CrJ. 

“to  the  value  for  duty  of  $200  or  over.” 

To  this  Mr.  Griffiths  replies  that  by  sec.  2(o)*  of  the  Customs 
Act,  as  enacted  by  the  amending  Act  of  1927,  sec.  1,  “value”  must 
be  taken  to  mean  the,  duty-paid  value  of  the  alcohol. 

By  sec.  2(o),  “value”  in  respect jpf  any  penalty,  punishment  or 
forfeiture  imposed  by  the  Act  mean§  the  duty-paid  value  of  such 
goods  or  articles  at  the  time  of  the  commission  of  the  offence  by 
which  such  penalty,  punishment,  or  forfeiture  is  incurred. 

This  is  subject  to  the  limitation  expressed  in  'the  second  'line  of 
sec.  2 of  the  Customs  Act,  R.S.C.  1906,  ch.  48 — “unless  the  context 
otherwise  requires.” 

The  word  “value”  so  to  be  interpreted  is  found  in  secs.  25,  26, 
48,  and  49,  and  perhaps  elsewhere. 

No  definition  of  the  term  “value  for  duty”  is  to  be  found  in  the 
Act,  nor  in  my  opinion  is  any  needed,  but  terms,  or  equivalent 
terms,  are  frequently  used.  ' 

They  first  appear  in  sec.  40,  which  enacts  that,  whenever  any 
duty  ad  valorem  is  imposed,  the  value  for  duty  of  the  goods  shall 
be  the  fair  market  value  thereof,  when  sold  for  home  consumption. 
“Value  for  duty,”  “valued  for  duty,”  “value  at  which  goods  shall- 
be  entered  for  duty,”  “value  of  the  goods  for  duty,”  “in  computing 
the  value  for  duty”  (where  invoices  are  made  out  in  foreign  cur- 
rency), appear  respectively  in  secs.  47,  50,  52,  57,  and  59,  of  the 
Act. 

In  the.  Act  of  1927  the  same  words  are  found  twice  in  each  of 
secs.  15,  16,  17,  18,  and  20,  and  once  in  sec.  19, 

Where  circumstances  or  conditions  render  it  difficult  to  deter- 
mine the  value  for  duty  of  goods  imported  the  Minister  may 
determine  that  value,  and  the  value  so  determined  shall,  until 
otherwise  provided,  be  the  value  upon  which  the  duty  on  such  goods 
shall  be  computed  and  levied:  sec.  46  of  the  principal  Act.  No 
such  valuation  was  made  in  this  case. 

* 2(o).  “Value”  in  respect  of  any  penalty,  punishment  or  forfei- 
ture imposed  by  this  Act  and  based  upon  the  value  of  any  goods  or 
articles  means  the  duty-paid  value  of  such  goods  or  articles  at  the 
time  of  the  commission  of  the  offence  by  which  such  penalty,  punish- 
ment or  forfeiture  is  incurred. 
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“Value  for  duty”  has,  wherever  used,  a clear,  definite,  and 
identical  meaning.  It  has  reference  always  to  the  basis  on  which 
the  true  amount  of  duty  ad  valorem  is  payable,  and  to  nothing  else. 
The  context  in  all  cases  in  which  it  is  used  excludes  it  from  the 
interpretation  proper  to  be  put  on  “value,”  simpliciter , by  sec.  2(o) 
of  the  Act. 

In  such  a case  as  this,  where  the  duty  was  specific — $10  per 
proof  gallon — a prosecution  and  conviction  based  on  sections  of 
the  Customs  Act  as  amended  which  have  reference  only  to  ad 
valorem  value  for  duty,  are,  in  my  opinion,  wholly  inapplicable. 

I therefore  think  the  conviction  of  Cornet  should  be  quashed, 
without  prejudice  however  to  any  other  proceeding  against  him 
which  the  Crown  may  be  advised  to  take. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Hughes  v.  J.  H.  Watkins  & Co. 

'Negligence — Injury  by  Motor-vehicle  to  Person  Standing  on  Kerb  or 
Sidewalk — “ Damages  Occasioned  by  Mot  or -vehicle”— - Highway 
Traffic  Act,  1923,  sec.  2 (f)—liHighway  Used  for  Passage  of 
Vehicles ” — Cause  of  Action  at  Common  Law  for  Negligence  of 
Defendants'  Servant  in  Charge  of  Vehicle — Whether  Surviving 
notwithstanding  New  Right  Given  by  Statute — Time-limit  for 
Bringing  Action — Whether  Applicable — Construction  and  Effect  of 
sec.  54 — Secs.  24,  25. 

The  plaintiff,  while  on  foot,  on  the  kerb  or  sidewalk  of  a city  street, 
was  struck  and  injured  by  the  projecting  part  of  a load  on  the  de- 
fendants’ motor-truck,  negligently  driven  by  their  employee,  as> 
found  by  a jury:  — 

Held , that  the  plaintiff’s  action  for  damages  for  her  injury,  not  having 
been  bi  ought  until  after  the  expiration  of  six  months  from  the  time 
when  the  damages  were  sustained,  was  barred  by  sec.  54  of  the 
Highway  Traffic  Act,  1923,  13  & 14  Geo.  V.  ch.  48 

Whether  the  cause  of  action  was  to  be  regarded  as  arising  un’der  the 
statute  or  at  common  law,  sec.  54  was  applicable. 

Judgment  of  Riddell,  J.,  60  0 L.R.  448,  affirmed. 

Per  Mulock,  C.J.O..  and  Ferguson  and  Grant,  JJ.A.:— “Damages  occa- 
sioned by  a motor-vehicle”  must  be  such  as  are  occasioned  by  a 

' motor-vehicle  on  a highway. 

Per  Mulock,  C J.O  : — In  order  that  the  statutory  limitation  of  sec. 
54  shall  apply,  it  is  not  necessary  that  the  injured  person  should 
have  been  when  injured  on  the  part  of  the  highway  designed  for 
vehicular  traffic;  it  is  sufficient  that  the  vehicle  was  on  that  part 
of  the  highway,  and  when  so  situate  exercised  a force  which  unin- 
terruptedly extended  beyond  the  highway  and  occasioned  injury 
there. 
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Per  Magee,  J.A.. — “Highway”  is  not  said'  to  “mean”  but  only  to  “in- 
clude” the  way  used  for  vehicles:  sec.  2 (/). 

Section’  54  is  not  confined  to  damages  occasioned  by  a motor-vehicle 
upon  a highway — it  applies  to  damages  occasioned  elsewhere,  and  is 
therefore  applicable  to  the  plaintiff’s  cause  of  action,  although  she 
was  not  upon  the  way  used  for  vehicles. 

The  reason  for  the  limitation  is  the  character  of  the  vehicle  and  the 
changed  conditions  brought  about  by  its  use;  and  sec.  54  is  not  in- 
applicable because  the  negligence  does  not  fall  within  sec.  24  or  25, 
or  any  other  section,  of  the  Act,  but  is  actionable  at  common  law 
or  irrespective  of  the  Act. 

Per  Hodgins,  J.A.: — An  affirmative  statute  giving  a new  right  does 
not  necessarily  destroy  a previously  existing  right;  but  it  has  that 
effect  if  the  apparent  intention  of  the  Legislature  is  that  the  two 
rights  should  not  exist  together:  Stewart  v.  Greaves  (1842),  10  M. 
& W.  711;  O’Flaherty  v.  McDowell  (1857),  6 H.  L.  C’.  142;  and  the 
statutory  enactment  making  negligence  of  a specific  kind,  in  driving 
a motor-vehicle,  an  offence  and  subjecting:  the  offender  and  the 
owner  of  the  vehicle  to  liability  in  an  action  for  damages  due  to 
that  negligence,  is  inconsistent  with  the  survival  of  a right  to 
recover  damages  for  the  identical  negligence  in  that  or  in  another 
action  ostensibly  based  upon  the  common  law  neglect  of  duty.  The 
negligence  in  this  case  falls  within  the  prohibition  of  the  statute, 
the  cause  of  the  damages  being  reckless  and  negligent  driving  of  a 
motor-vehicle  oh  the  highway;  and  no  cause  of  action  can  survive 
or  exist  apart  from  that  exigible  under  the  statute. 

Damages  arising:  from  a breach  of  contract,  if  they  flow  from  an 
act  penalised  by  the  statute,  are  within  the  limitation  section: 
British  Columbia  Electric  Railway  Co.  v.  Pribble,  [1926]  A.C.  466. 

Per  Hodgins  and  Ferguson,  JJA.: — “Highway,”  as  defined  in  sec.  2 
(/),  does  not  mean  only  that  portion  of  the  highway  which  is  de- 
signed for  motor  traffic;  when  the  plaintiff  was  on  the  kerb  or  side- 
walk she  was  on  the  “highway.” 

Per  Grant,  J.A. : — Section  2 (/)  does  not  limit  the  “highway”  to  that 
part  of  the  66-foot  road  allowance  upon  which  vehicles  are  intended 
to  travel;  nor  should  the  word  be  given  so  restricted  a meaning 
as  to  lead  to  a decision  that  a person  who,  when  upon  the  side- 
walk or  kerb,  is  struck  and  injured  by  a motor-vehicle,  does  not 
suffer  damage  by  reason  of  a motor-vehicle  upon  the  highway. 

If  damages  are  occasioned  by  a motor-vehicle  upon  a highway  in 
circumstances  which  give  a right  of  action  under  the  provisions 
of  the  Act,  even  though  the  same  circumstances  give  a right  of 
action  at  common  law  (and  whether  based  upon  a breach  of  a con- 
tractual obligation  or  upon’  tort),  the  right  of  action  is  barred  at 
the  expiration  of  six  months.  But,  if  the  circumstances  are  such 
as  would  give  a right  of  action  at  common  law  but  none  under 
the  statute,  sec.  54  has  no  application. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Riddell, 
J.A.,  60  O.L.R.  448. 

November  4,  1927.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee.  Hodgins,  Ferguson,  and  Grant,  JJ.A. 

Norman  Sommerville . K.C.,  for  the  appellants,  contended  that 
the  Highway  Traffic  Act,  13  & 14  Geo.  Y.  ch.  48,  sec.  54,  does 
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not  bar  a common  law  action  for  negligence : Harris  v.  Y ellow 
Cab  Ltd.  (1926),  59  O.L.R.  8.  This  action  does  not  come  within 
the  provisions  of  the  Act  imposing  certain  obligations  and  oner- 
ous duties  on  the  drivers  of  motor-vehicles.  Those  who  take 
advantage  of  the  Act  must  do  so  promptly;  but  those  who  do 
not  rely  upon  the  Act  do  not  come  within  the  'limitation  provis- 
ions of  it.  The  Act  should  be  limited  to  the  duties  and  burdens 
imposed  by  it,  and  that  was  the  intention  in  the  minds  of  the 
legislators.  If  the  burden  of  the  Act  is  removed  from  the  owner, 
then  the  limitation  provision  is  removed  from  the  appellants. 
By  sec.  43 a.  of  the  Act  (added  in  1926  by  16  Geo.  V.  eh.  58,  sec. 
10),  it  is  provided  that  sec.  42.  (the  onus  section)  shall  not  apply 
for  the  benefit  of  a passenger  in  a motor-vehicle,  and  the  passenger 
is  therefore  thrown  back  upon  his  common  law  rights : Carlino 
v.  Z imblarte  (1927),  60  O.L.R.  269;  McFee  v.  Joss  (1924),  27 
O.W.N.  81;  Bizeau  v.  Canadian  National  Railway  Co.  and 
Aziz  (1926),  59  O.L.R.  549.  In  any  event  the  woman-appellant 
was  injured  on  the  sidewalk  and  not  on  the  highway,  and  there- 
fore does  not  come  within  the  Act.  She  was  guilty  of  no  con- 
tributory negligence,  and  nothing  should  be  deducted  from  the 
award  of  damages  on  that  ground. 

J.  A.  Macintosh,  K.C.,  for  the  defendants,  respondents,  argued 
that,  this  not  being  a passenger  case,  the  appellants’  argument 
must  go  this  far,  that  if  they  could  have  recovered  at  common  law 
sec.  54  does  not  apply.  There  is  no  authority  for  this  propos- 
ition. There  is  a violation  of  the  Highway  Traffic  Act,  sec.  24, 
although  there  may  also  have  been  negligence  at  common  law. 
This  case  is  distinguishable  from  any  of  the  cases  cited  because 
of  this.  The  motor-vehicle  was  at  all  times  on  the  highway  and 
therefore  comes  within  the  provisions  of  the  statute,  regardless 
of  the  fact  that  part  of  the  vehicle  may  have  extended  over  the 
sidewalk.  If  there  was  any  negligence  on  the  part  of  the  respond- 
ents, it  was  concurrent  negligence  continuing  up  to  the  moment 
of  the  accident.  There  was  no  ultimate  negligence.  Reference 
to  Gray  v.  Peterborough  Radial  Railway  Co.  (1920),  47  O.L.R. 
540;  Parlov  v.  Lozina  and  Raolovich  (1920-21),  47  O.L.R.  376, 
49  O.L.R.  299;  Drisooll  v.  Colletti  (1926),  58  O.L.R.  444;  British 
Columbia  Electric  Railway  Co.  v.  Fribble,  [1926]  A.C.  466,  at 
p.  471. 
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truck  owned  by  the  defendants  and  in  charge  of  their  employee 
at  the  time  of  the  injury. 

The  case  was  tried  by  Mr.  Justice  Ridde'll  with  a jury,  and 
the  answers  of  the  jury  to  questions  submitted  to  them  might  be 
held  to  fix  on  the  defendants  total  or  partial  liability,  but  the 
learned  trial  Judge  held  that  the  cause  of  action  was  barred  by 
sec.  54  of  the  Highway  Traffic  Act  and  dismissed  the  action,  and 
the  plaintiffs  appeal  from  such  decision. 

The  facts  are  as  follows : An  automobile-truck  owned  by  the 
defendants,  in  charge  of  an  employee,  was  loaded  with  bales  of 
straw,  which  projected  about  eight  inches  beyond  the  platform  of 
the  truck,  and  was  being  driven  westerly  along  Queen-street  in 
Toronto,  and  at  the  intersection  of  that  street  with  Lansdowne- 
avenue  turned  northerly  following  closely  the  curve  of  the  kerb 
at  the  north-east  corner  of  the  two  streets.  The  female  plaintiff, 
who  was  coming  easterly  along  the  northerly  side  of  Lansdowne- 
avenue,  crossed  Lansdowne-avenue  and  stepped  on  the  kerb  on  the 
east  side,  and  when  there  was  struck  by  a projecting  bale  of  straw 
and  injured,  and  she  brings  this  act:on  for  damages  thereby 
occasioned  to  her. 

The  action  was  not  brought  until  after  the  expiration  of  six 
months  from  the  time  when  the  plaintiffs’  damages  were  sustain- 
ed, and  the  defendants  plead  sec.  54  of  the  Highway  Traffic  Act, 
1923,  in  bar  to  the  action.  Section  54  (as  amended  in  1926  by 
16  Geo.  V.  ch.  58,  sec.  14)  is  as  follows: — 

“Subject  to  the  provisions  of  subsections  2 and  3,  no  action  shall 
be  brought  against  a person  for  the  recovery  of  damages  occasion- 
ed by  a motor-vehicle  after  .the  expiration  of  six  months  from  the 
time  when  the  damages  were  sustained.” 

(Subsections  2 and  3 have  no  bearing  upon  the  present 
question.) 

Reading  together  secs.  25,  42,  and  54  of  the  Act,  it  is  clear 
that  actionable  damages  must  be  such  as  are  occasioned  by  a 
motor-vehicle  on  a highway. 

In  order  that  the  statutory  limitation  mentioned  in  sec.  54 
shall  apply,  it  is  not  necessary  that  the  injured  person  be  on  the 
highway  when  injured,  but  it  is  sufficient  if  the  truck  was  then  on 
the  highway,  and  when  so  situate  exercised  a force  which  unin- 
terruptedly extended  beyond  the  highway  and  occasioned  injury 
there.  These  conditions  were  present  in  this  case. 

Mr.  Sommerville  argued  that  the  section  barred  only  a cause 
of  action  arising  under  the  statute,  that  the  negligence  in  ques- 
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tion  gave  a common  law  right  of  action,  and  that  it  was  not  barred. 
Whether  regarded  as  a cause  of  action  arising  under  the  statute 
or  at  common  law,  in  either  case  the  cause  of  action  is  the  same, 
and  comes  within  the  kind  of  case  to  which  the  limitation  applies, 
and  therefore  it  is  barred,  and  this  appeal  should  be  dismissed 
with  costs. 

Magee,  J.A. : — The  plaintiff  Mrs.  Hughes,  while  on  foot,  on 
or  partly  on  the  sidewalk  on  Queen-street,  in  Toronto,  and  about 
to  cross  that  street,  was  injured  on  the  29th  December,  1925,  by 
being  struck  by  the  projecting  part  of  a load  on  the  defendants 
motor-truck,  driven  by  their  employee,  and  the  plaintiffs  say  it 
was  through  the  driver’s  negligence.  She  and  her  husband,  the 
co-p'laintiff,  claim  damages  caused  thereby.  The  action  was  not 
begun  until  the  20th  December,  1926,  and  the  defendants  claim 
that  it  is  barred  by  sec.  54  of  the  Highway  Traffic  Act,  1923, 
which  enacts  that  no  action  shall  be  brought  against  a person  for 
the  recovery  of  damages  occasioned  by  a motor-vehicle  after  the 
expiration  of  six  months  from  the  time  when  the  damages  were 
sustained.  An  amendment  made  in  T926  by  16  Geo.  Y.  ch.  58, 
sec.  14,  has  no  application  here.  The  preceding  section  (53) 
requires  that  a summons  for  a violation  of  any  of  the  provisions 
of  the  Act  shall  be  served  within  40  days  of  the  alleged  offence. 

The  Act  is  intituled  “An  Act  to  regulate  Travel  on  Highways, 
and  the  Speed,  Operation,  and  Load  of  Vehicles  thereon/’  By 
sec.  2 (/),  the  word  “highway”  in  the  Act  shall  include  a public 
highway,  street,  avenue,  parkway,  driveway,  square,  place,  bridge, 
viaduct,  or  trestle,  designed  and  intended  for,  or  used  by,  the 
general  public  for  the  passage  of  vehicles. 

Section  24  restricts  the  speed  on  a highway  in  a city  to  20 
miles  per  hour  or  40  miles  at  certain  street  intersections,  and 
imposes  a penalty  for  violation  of  the  provision. 

By  sec.  25,  any  one  who  drives  a motor-vehicle  on  a highway 
recklessly  or  negligently,  or  at  a speed  or  in  a manner  dangerous 
to  the  public,  having  regard  to  all  the  circumstances,  incurs  a 
penalty  and  is  liable  to  imprisonment. 

Section  43  deals  with  the  onus  of  proof  when  loss  or  damage 
is  sustained  by  any  person  by  reason  of  a motor-vehicle  on  a 
highway. 

Section  44  prohibits  with  penalty  the  driving  or  operating  of 
a motor-vehicle  by  any  one  under  the  age  of  16  years,  apparently 
without  restriction  to  highways. 
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By  sec.  45,  motor-vehicles  are  not  to  be  let  or  hired  to  be  driven 
by  persons  without  licence,  permit,  or  certificate  of  capacity. 

Section  46  prohibits  intoxicated  persons  from  driving  motor- 
vehicles. 

Not  all  of  the  provisions  of  the  Act  arc  restricted  to  conduct 
on  a highway,  but  sections  applicable  in  this  case  such  as  secs.  24, 
25,  and  43  are  so  limited.  Neither  vehicle  nor  motor-vehicle,  as 
interpreted  by  sec.  2,  is  so  limited. 

These  considerations  could  only  apply  possibly  if  Mrs.  Hughes 
was  on  the  sidewalk  when  injured,  and  not  on  the  part  used  for 
the  passage  of  vehicles,  so  that  it  might  be  argued  that  the  part 
cf  the  vehicle  or  its  load  which  injured  her  was  not  on  the  high- 
way. 

It  is  to  be  noted,  however,  that  “highway”  is  not  said  to  mean 
but  only  to  include  the  way  used  for  vehicles. 

I cannot  convince  myself  that  sec.  54  refers  to  less  than  what 
it  says,  that  is,  to  damages  occasioned  by  a motor-vehicle — or  that 
it  would  not  apply  to  collisions  or  negligence  on  a farmer’s  drive- 
way just  as  much  as  to  the  same  on  a highway. 

I am  therefore  unable  to  appreciate  the  distinction  which  is 
sought  to  be  made  because  Mrs.  Hughes  may  have  been  a few  feet 
or  inches  inside  the  kerb. 

Nor  do  I think  that  the  section  would  be  inapplicable  because 
the  negligence,  if  any,  would  not  fall  within  sec.  24  or  sec.  25,  or 
any  other  section,  of  the  Act,  but  was  actionable  at  common  law 
or  irrespective  of  the  Act.  The  reason  for  the  limitation  was  the 
character  of  the  vehicle  and  the  changed  conditions  its  use  has 
brought  about. 

Mrs.  Hughes  was  confined  to  bed  for  seven  weeks  immediately 
after  the  injury  and  had  nurses  for  twenty  weeks,  and,  though  she 
still  suffered  up  to  the  trial,  it  cannot,  I think,  be  said  that  the 
damages  were  not  sustained  more  than  six  months  before  the 
action. 

I would  therefore  agree  that  the  action  is  barred  and  the  appeal 
should  be  dismissed. 

Hodgins,  J.A. : — Appeal  ffom  Riddell,  J.A.,  who  dismissed 
the  action  as  not  having  been  brought  within  six  months  from  the 
happening  of  the  damage. 

The  plaintiffs’  counsel  contends  that  there  is  a common  law 
cause  of  action  for  damages  which  still  exists,  notwithstanding 
that  the  damages  were  occasioned  by  a motor-vehicle  on  the  high- 
way, and  the  breach  of  duty  on  which  this  action  is  -founded  is 
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recklessly  or  negligently  driving  the  motor-vehicle  on  the  high- 
way, which  is  contrary  to  sec.  25  of  the  Highway  Traffic  Act. 

In  the  case  of  Harris  v.  Yellow  Cab  Ltd.,  59  O.L.R.  8,  it  was 
decided  that  the  accident,  which  was  due  to  the  negligence  of  a 
chauffeur  in  shutting  the  car-door  by  which  the  passenger's  hand 
was  injured,  was  not  occasioned  by  a motor-vehicle  on  the  highway 
within  the  purview  of  the  statute.  Consequently  the  limitation 
section  (54)  did  not  bar  it.  The  decision  itself  has  not  been 
challenged,  and  indeed  has  been  applied  in  subsequent  cases.  At- 
tention has,  however,  been  directed  to  a phrase  in  the  reasons  for 
judgment  limiting  the  generality  of  the  language  of  sec.  54,  which 
has  been  treated  as  if  it  was  intended  to  exclude  all  common  law 
causes  of  action.  This  is  not  so,  as  the  exception  is  directed  solely 
to  those  causes  of  action  at  common  law  which  are  not  superseded 
by,  or  comprehended  in,  the  statutory  right  and  remedy. 

Wnere  a statute  gives  a new  right,  and  there  is  a previously 
existing  common  law  right,  the  law  applicable  seems  to  be  accur- 
ately stated  in  Steward  v.  Greaves  (1842),  10  M.  & W.  711,  and  in 
O' Flaherty  v.  McDowell  (1857),  6 H.L.C.  142. 

In  the  first  case  the  existing  right  was  to  sue  individual  mem- 
bers of  a company  for  debts  of  the  company,  while  under  a statute 
subsequently  passed  the  remedy  was  against  a public  officer  with 
a right  over  against  the  members  under  certain  circumstances  and 
in  different  degrees.  It  was  held  that  the  new  right  superseded 
the  old.  In  6 H.L.C.  at  p.  158,  per  Lord  Cranworth,  L.C.,  the 
Greaves  case  is  thus  referred  to : — • 

“The  decision  in  Steward  v.  Greaves  proceeded  on  the  ground 
that  the  statutory  right  could  not,  without  very  great  inconveni- 
ence, co-exist  with  the  ordinary  common  law  right,  and  so  must 
have  been  intended  as  a substitutional,  not  as  an  additional 
remedy." 

It  may  be  noted  that  one  of  the  reasons  given  was  that  in  the 
action  against  individual  members  they  could  be  made  liable  for 
debts  for  six  years  and  for  specialties  for  twenty  years,  while  under 
the  new  remedy  members  were  relieved  from  all  liability  after 
three  years. 

The  Lord  Chancellor  further  said : — 

“I  do  not  dispute  the  general  proposition  that  an  affirmative 
statute  giving  a new  right  does  not  of  itself  and  of  necessity 
destroy  a previously  existing  right.  But  it  has  that  effect  if  the 
apparent  intention  of  the  Legislature  is  that  the  two  rights  should 
not  exist  together." 
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I should  have  thought  it  was  clear  that  a statutory  enactment 
making  negligence  of  a specific  kind,  in  driving  a motor-car,  an 
offence  and  subjecting  the  offender  and  the  owner  of  the  car  to 
liability  in  an  action  for  damages  due  to  that  negligence,  is  incon- 
sistent with  the  survival  of  any  right  to  recover  damages  for  the 
identical  negligence  in  that  or  in  another  action  ostensibly  based 
upon  the  common  law  neglect  of  duty. 

My  brother  Riddell  in  Driscoll  v.  Colletti , 58  O.L.R.  444,  at 
p.  448,  must  have  had  some  such  idea  in  his  mind  when  he  said : — 

"All  the  negligence  here  found  was  negligence  at  the  Common 
Law;  but,  nevertheless,  it  was  a violation  of  the  implied  prohibi- 
tion of  sec.  25 — for  every  penalty  imports  a prohibition — and 
consequently  it  comes  within  the  very  words  of  section  42(1)” 
(which  makes  the  owner  liable  for  violations  of  the  statute).  In 
the  present  case,  the  same  learned  Judge  goes  farther  and  comes 
to  the  conclusion  that  sec.  54  applies  in  any  action  which  rests 
solely  upon  negligence  as  at  common  law,  and  is  not  limited  in 
its  application  to  those  cases  where  the  negligence  was  such  that 
the  Highway  Traffic  Act  applies  and  includes  it.  The  elements 
or  onus  of  proof  may  be  different,  but  the  action  is  nevertheless 
one  for  damages  for  an  act  of  negligence  which  is  common  to  both 
causes  of  action.  But,  as  the  negligence  in  this  case  falls  clearly 
within  the  prohibition  of  the  statute,  the  cause  of  the  damage 
be'ng  reckless  and  negligent  driving  of  a motor-vehicle  on  the 
highway,  I find  it  impossible  to  bring  myself  to  think  that  any  such 
cause  of  action  as  at  common  law  can  survive  or  exist  apart  from 
that  exigible  under  the  statute.  I think  that  there  would  be  great 
inconvenience  if  not  actual  impossibility  of  attempting  to  save  any 
cause  of  action  for  damages  due  to  negligence  as  at  common  law, 
where  the  action  itself  is  one  "for  damages  occasioned  by  a motor- 
vehicle,”  and  where  the  negligence  therein  is  in  fact  identical  with 
that  constituting  a violation  of  the  Plighway  Traffic  Act. 

Speaking  for  myself,  I should  not  be  prepared  to  agree  that 
sec.  54  "expressly  and  in  plain  words  covers  every  ‘action  . . . 

against  a person  for  the  recovery  of  damages  occasioned  by  a 
motor-vehicle.’  ” as  put  by  the  learned  trial  Judge  in  this  case 
(60  O.L.R.  at  p.  451).  To  do  so  would  be  to  include  in  its  pro- 
visions actions  which  lie  under  other  statutes,  as,  for  instance,  the 
Fatal  Accidents  Act,  and  those  in  which  the  damages  caused  by  a 
motor-vehicle  on  a highway  are  due  to  some  independent  cause 
intervening  between  the  owner’s  act  or  that  of  his  servant  and  the 
actual  happening  of  the  damage  caused  by  his  motor-car.  There 
are  probably  other  cases  which  would  illustrate  th's  point. 
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Damages  arising  from  a breach  of  contract,  if  the  damages 
flow  from  an  act  penalised  by  our  statute,  will  no  doubt  be  held 
to  be  within  the  limitation  section,  following  the  case  of  British 
Columbia  Electric  Railway  Co.  v.  Fribble , [1926]  A.O.  466,  as 
the  language  of  the  Act  there  in  question  is  very  similar  in  terms 
to  that  now  in  question.  Lord  'Sumner  in  that  case,  p.  478,  says : — 

’“The  view,  that  such  sections  impliedly  exclude  contractual 
claims  from  their  application,  leads  to  results  so  extraordinary  as 
to  be  almost  fatal  to  any  implication,  for  it  has  often  been  pointed 
out  that  accident  cases  are  generally  capable  of  being  pleaded 
either  in  contract  or  alternatively  in  tort.  Negligence  and  per- 
sonal trespass  being  the  substance  of  the  complaint,  they  are 
essentially  actions  independent  of  contract.” 

He  then  expresses  the  view  of  the  Privy  Council  that  the  deci- 
sion in  the  case  of  Winnipeg  Electric  Railway  Co.  v.  Aitken 
(1921),  63  Can.  S.C.R.  586,  in  the  Supreme  Court  of  Canada,  gives 
true  guidance  in  this  matter,  and  that  a passenger  being  carried 
in  a tramcar  was  barred  by  the  statutory  limitation  under  a section 
dealing  with  actions  for  “any  damage  or  injury  sustained  by  rea- 
son of  the  tramway  or  railway,  or  the  works  or  operation  of  the 
company.” 

On  consideration,  I think  the  definition  of  “highway”  is  wide 
enough  to  include  the  whole  width  of  the  allowance  for  road,  though 
if  it  has  a more  restricted  meaning,  the  case  is  still  within  the 
statute. 

I would  dismiss  the  appeal. 

Ferguson,  J.A. : — The  facts  are  not  in  dispute.  The  injury 
to  the  plaintiff  was  caused  by  the  defendants7  motor-vehicle  while 
in  charge  of  the  defendants7  servant  and  by  reason  of  the  operation 
of  the  defendants7  motor-vehicle  upon  a highway.  The  learned 
Judge  dismissed  the  plaintiffs7  action,  being  of  the  opinion  that 
the  claim  had  been  barred  by  sec.  54  of  the  Highway  Traffic  Act, 
the  action  not  having  been  commenced  within  six  months  after 
the  date  of  the  injury  complained  of. 

The  plaintiffs  appeal  and  by  their  counsel  contend — 

L That,  as  the  plaintiff  Mrs,  Hughes  was  injured  while  stand- 
ing on  the  kerb  or  sidewalk,  the  accident  did  not  happen  on  the 
“highway,”  within  the  meaning  of  that  word  as  the  same  is  defined 
by  para.  (/)  of  sec.  2 of  the  Highway  Traffic  Act. 

2.  That  the  proyisions  of  the  Highway  Traffic  Act  are  applic- 
able only  to  motor-vehicles  while  travelling  on  the  highway. 


App.  Div. 

1928. 

Hughes 

v. 

J.  H. 
Watkins 
& Co. 

Hodgins, 

J.A. 


596 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1928. 

Hughes 

v. 

J.  H. 

Watkins 
& Co- 

Ferguson, 

J.A. 


[VOL. 


3.  That  the  plaintiff  in  order  to  jestablish  her  cause  of  action 
and  claim  did  not  require  to  rely  and  did  not  rely  on  any  of  the 
provisions  "of  the  Highway  Traffic  Act. 

4.  That  sec.  54,  interpreted  in  the  light  of  the  purposes  of 
the  Act  as  disclosed  by  the  title  thereto,  was  intended  to  bar  and 
bars  only  such  causes  of  action  as  arise  from  a breach  of  the 
provisions  of  the  Act,  and  was  not  intended  to  bar  and  does  not 
bar  any  cause  of  action  that  a plaintiff  may  have  irrespective  of 
the  provisions  of  the  Highway  Traffic  Act. 

Paragraph  (/)  of  sec.  2 reads: — 5 

“(/)  ‘Highway*  shall  include  a common  and  public  highway, 
street,  avenue,  parkway,  driveway,  square,  place,  bridge,  viaduct, 
or  trestle,  designed  and  intended  for,  or  used  by,  the  general 
public  for  the  passage  of  vehicles.** 

I am  of  the  opinion  that  there  is  nothing  in  para.  (/)  of  sec. 
2 which  limits  or  indicates  an  intention  to  limit  the  primary 
meaning  of  the  word  “highway,**  but  rather  that  para.  (/)  is 
intended  to  and  does  extend  rather  than  limit  the  primary  mean- 
ing of  the  word  “highway,**  and  consequently  that  para.  (/) 
affords  no  satisfactory  basis  for  the  suggestion  or  contention  that 
the  word  “highway**  as  used  in  the  Act  means  only  a portion  of 
the  highway,  and  particularly  that  portion  which  is  designed 
and  intended  for  motor-traffic.  For  these  reasons  I am  of  opinion 
that  when  the  plaintiff  was  on  the  kerb  and  sidewalk  she  was  on 
the  “highway,’*  within  the  meaning  of  that  word  as  used  in 
the  Act. 

Subsection  1 of  sec.  54  (as  amended  in  1926)  of  the  Act 
reads : — - 

“54.  Subject  to  the  provisions  of  subsections  2 and  3,  no 
action  shall  be  brought  against  a person  for  the  recovery  of 
damages  occasioned  by  a motor-vehicle  after  the  expiration  of  six 
months  from  the  time  when  the  damages  were  sustained.** 

Given  their  primary,  grammatical,  and  natural  meaning,  the 
words  of  subsec.  1 of  sec.  54  are,  subject  to  the  exceptions  ex- 
pressed in  the  section,  clearly  wide  enough  to  apply  to  any 
damage  occasioned  by  a motor-vehicle,  irrespective  of  whether 
the  damage  occurs  on  or  off  the  highway,  or  by  reason  of  or  in 
course  of  its  travelling  on  the  highway,  and  it  seems  to  me  the 
questions  for  our  consideration  are : — 

(1)  Is  there  anything  in  the  Act  or  in  the  decisions  which 
indicates  that  the  primary  meaning  of  the  words  of  the  section 
should  be  restricted  and  limited  ? 
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(2)  If  so,  to  what  extent  or  how  far  may  they  he  limited  or 
restricted  ? 

I am  of  opinion  that,  when  seeking  to  ascertain  the  purpose 
and  scope  of  an  Act  of  the  Legislature  or  of  a section  thereof, 
we  may  and  in  most  cases  should  read  and  consider  all  the  pro- 
visions of  the  Act,  including  the  words  of  the  title  of  the  Act: 
Jeremiah  Ambler  & Sons  Ltd.  v.  Bradford  Corporation , [1902] 
2 Ch.  585,  at  p.  592;  LeBar  v.  Barbour  and  Clarke  (1922),  52 
O.L.R.  299,  at  p.  303;  Re  Duckworth  and  Skinkle  (1924),  55 
O.L.R.  272,  at  p.  274;  see  also  the  Interpretation  Act,  R.S.O. 
1914,  ch.  1,  secs.  9 and  10. 
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The  title  of  the  statute  cited  as  the  Highway  Traffic  Act 
reads : — 

• “An  Act  to  Regulate  Travel  on  Highways,  and  the  Speed, 
Operation,  and  Load  of  Vehicles  thereon.” 

Having  in  mind  the  title  of  the  Act  cited  as  the  Highway 
Traffic  Act  and  the  purpose  of  the  legislation  as  expressed  by 
the  wording  of  such  title,  and  what  has  been  said  by  the  'Court 
in  LeBar  v.  Barbour  and  Clarke-  (supra),  I am  of  opinion  that 
the  primary  and  natural  meaning  of  the  words  of  sec.  54  may 
and  should  be  limited  and  restricted  so  as  to  confine  their  oper- 
ation to  the  purpose  of  the  Act  of  which  it  forms  part,  and  con- 
sequently that  it  should  be  held  that  sec.  54  was  not  intended  to 
apply  to  damages  which  are  occasioned  by  a motor-vehicle  other- 
wise than  by  reason  of  its  use  of  the  highway  for  motor-travel, 
and  I am  unable  to  find  anything  in  the  Act  that  would  justify 
me  in  further  limiting  or  restricting  the  primary,  grammatical, 
and  natural  sense  of  the  words  of  the  section. 

That  brings  me  to  the  decisions. 

It  is  contended  that  this  Court  in  Hams  v.  Yellow  Cab  Ltd., 
59  O.L.R.  8,  decided  that  sec.  54  was  intended  to  bar  and  only 
barred  such  causes  of  action  as  arise  from  a breach  of  the  pro- 
visions of  the  Highway  Traffic  Act,  and  did  not  bar  any  cause  of 
action  that  may  arise  or  be  given  by  the  law  irrespective  of  the 
provisions  of  the  Highway  Traffic  Act. 

A careful  study  of  the  Yellow  Cab  case  has  led  me  to  the 
opinion  that  the  decision  in  that  case  rests  on  the  conclusion  that 
the  damage  there  claimed  did  not  arise  out  of  the  use  of  the 
highway  for  motor-traffic,  and  that  the  case  is  not  one  that  pre- 
vents me  from  interpreting  sec.  54  as  applying  to  all  actions  for 
damages  occasioned  by  a motor-vehicle  by  reason  of  its  use  of 
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the  highway  and  as  a section  dealing  with  “actions  for  damages” 
rather  than  with  “causes  of  action  for  damages.” 

It  being  established  and  admitted  that  the  injury  and 
damages  which  form  the  subject-matter  of  the  plaintiffs’  claim 
occurred  and  were  occasioned  by  the  negligent  use  of  the  defend- 
ants’ motor-vehicle  in  the  course  of  its  using  a highway  for  motor- 
travel  or  motor-traffic,  I am  of  opinion  that  the  learned  trial 
Judge  was  right  in  his  conclusion  that  sec.  54  applied  to  bar  the 
plaintiffs’  claim,  provided  the  “damages  were  sustained”  more 
than  six  months  prior  to  action  brought. 

The  appellants  did  not  contend  that  their  damages  were  not 
sustained  more  than  six  months  prior  to  action  brought,  and  I 
therefore  do  not  deal  with  that  point,  which  is  discussed  in 
Barron’s  work  on  Motor-Vehicles,  at  p.  600.  I mention  it  only 
that  it  may  not  be  inferred  or  implied  that  I intended  to  or  have 
in  this  case  expressed  any  opinion  that  there  may  not  be  a differ- 
ence between  the  date  of  the  injury  and  the  date  on  which  the 
damages  are  sustained. 

In  view  of  the  failure  of  counsel  to  raise  or  discuss  the  point 
as  to  when  the  statute  commenced  to  run,  and  the  fact  that  no 
evidence  was  offered  to  shew  that  the  damages  claimed  did  not 
result  immediately  on  the  injury  which  caused  them — I assume 
that  it  is  conceded  that  the  damages  claimed  were,  within  the 
meaning  of  the  section,  sustained  more  than  six  months  prior  to 
action  brought. 

I would,  for  these  reasons,  dismiss  the  appeal  with  costs. 


Grant,  J.A. : — This  action  was  dismissed  by  the  learned  trial 
Judge,  for  the  reason  that  it  was  not  brought  within  the  six 
months  limited  by  sec.  54  of  the  Highway  Traffic  Act.  The  jury 
had  found  negligence  against  the  defendants,  their  finding  being, 
in  effect,  that  the  servant  had  been  driving  negligently,  causing 
the  accident.  Negligent  driving  falls  within  the  provisions  of  sec. 
25  of  the  above  statute. 

■Counsel  for  the  plaintiffs  argues  that  the  plaintiff  Mrs. 
Hughes,  at  the  time  when  she  was  injured,  was  on  the  kerb  or 
sidewalk  and  not  upon  the  “highway”  as  defined  by  sec.  2 (/)  of 
the  statute,  where  it  is  stated  that  “ ‘Highway’  shall  include  a 
common  and  public  highway,  street,  avenue,  parkway,  driveway, 
square,  place,  bridge,  viaduct,  or  trestle,  designed  and  intended  for, 
or  used  by,  the  general  public  for  the  passage  of  vehicles;”  and 
therefore,  he  argues,  the  plaintiffs’  claim  is  founded  upon  the 
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common  law  and  not  upon  the  statute,  and  the  limitation  pro- 
vided by  sec.  54  has  no  application. 

It  is  first  to  be  observed  that  the  word  used  in  sec.  2 (/)  is 
“include  the  section  does  not  even  say  that  “highway  shall 
mean  ” etc.  In  effect  this  means  that,  in  addition  to  any  other 
meanings  which  may  properly  be  given  to  the  word  “highway”  in 
the  connection  in  which  it  is  being  used,  it  shall  also  mean,  etc. 
(the  meanings  stated  by  para.  (/)  to  be  included)  There  is 
nothing  here  to  limit  the  meaning  of  the  word  “highway”  merely 
to  that  part  of  the  66-foot  road-allowance  upon  which  vehicles 
are  intended  to  travel.  Vide  Craies  on  Statute  Law,  3rd  ed.,  p. 
192,  and  cases  there  reviewed.  Nor,  in  my  opinion,  should  the 
word  be  given  so  restricted  a meaning  as  to  lead  to  a decision 
that  a person  who,  when  upon  the  sidewalk  or  kerb,  is  struck  and 
injured  by  a motor-vehicle,  does  not  suffer  damage  by  reason  of 
a motor-vehicle  upon  a highway. 

It  is  further  to  be  noted  that  the  statute  is  silent  as  to  . the 
place  in  which  the  injured  person  may  or  may  not  have  been  when 
the  injury  was  sustained.  For  both  reasons,  I am  of  opinion  that 
this  argument  is  not  well-founded. 

'Section  54  (as  amended  in  1926)  reads  as  follows: — 

“Subject  to  the  provisions  of  subsections  2 and  3,  no  action 
shall  be  brought  against  a person  for  the  recovery  of  damages 
occasioned  by  a motor-vehicle  after  the  expiration  of  six  months 
from  the  time  when  the  damages  were  sustained.” 

Subsections  2 and  3 have  no  bearing  upon  the  question  under 
consideration. 

Although  the  section  does  not  so  state  in  explicit  terms,  by 
judicial  interpretation  it  is  taken  to  mean  “damages  occasioned 
by  a motor-vehicle  upon  a highway:”  Harris  v.  Yellow  Cab  Ltd., 
59  O.L.R.  at  p.  9.  See  also  LeBar  v.  Barbour  and  Clark&,  52 
O.L.R.  299,  where  a similar  interpretation  is  placed  (by  two 
members  of  the  Court)  upon  another  section  of  the  Act. 

The  language  of  the  section,  in  a literal  interpretation,  is 
very  wide  and  comprehensive,  and  quite  capable  of  including 
actions  for  the  recovery  of  damages  occasioned  by  a motor- 
vehicle,  whether  the  right  of  action  be  given  by  the  common  law, 
or  by  the  provisions  of  the  statute,  or  by  both. 

In  Harris  v.  Yellow  Cab  Ltd,  (supra),  the  action  was  by  a 
person  who  was  a passenger  in  the  motor-vehicle,  and  against 
the  owner,  in  respect  of  an  injury  done  to  her  hand  by  the  negli- 
gent shutting  of  the  door  by  the  servant  of  the  owner.  It  was 
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held  by  the  majority  of  the  Court  that  the  limitation  provided 
by  sec.  54  did  not  apply.  When  one  considers  the  nature  and 
purpose  of  the  statute,  of  which  its  title  “An  Act  to  regulate 
travel  on  highways,”  etc.,  is  a fair  indication,  it  seems  difficult 
to  understand  how  any  other  decision  could  have  been  reached, 
unless  one  were  bound  by  authority,  as  Magee,  J.A.  (who  dis- 
sented) deemed  himself  to  be.  ( Vide  foot  of  p.  15).  The  plain- 
tiff Harris  was  injured  by  the  negligent  shutting  of  a door,  and 
the  fact  that  it  was  the  door  of  a vehicle,  or  that  the  vehicle 
happened  to  be  upon  a highway,  had  nothing  to  do  with  the  acci- 
dent. The  statute  passed  “to  regulate  travel  on  highways”  con- 
tain? no  regulations  as  to  the  shutting  of  doors  of  vehicles  so  as 
not  to  injure  passengers.  Such  a provision  is  not  within  the 
scope  or  purpose  of  the  legislation. 

The  reasons  for  judgment  given  in  the  decision  of  the  Judicial 
Committee  in  British  Columbia  Electric  Railway  Co.  v. 
Fribble , [1926]  A.C.  466,  are  of  material  assistance  in  constru- 
ing sec.  54.  In  that  case  the  Privy  Council  had  to  interpret  the 
limitation  section  of  the  British  Columbia  Railway  Act,  and  in 
so  doing  Lord  Sumner,  who  delivered  the  decision  of  the  Board, 
reviewed  the  various  and  conflicting  decisions  of  the  Canadian 
Courts  upon  the  limitation  sections  of  the  Dominion  and  Pro- 
vincial railway  statutes  in  force  in  this  country.  At  pp.  478 
and  479  will  be  found  the  following  passage : — 

“If  actions,  in  which  the  right  of  the  person  carried  arises 
out  of  a contract,  are  outside  the  section,  then  the  case  of  Can- 
adian Northern  Railway  Co.  v.  Pszenicnzy  (1916),  54  Can. 
S.C.R.  36,  was  wrongly  decided.  If  the  view  be  correct  that  ‘by 
reason  of  means  by  reason  of  the  thing  itself  and  not  by  reason 
of  negligence  in  the  use  of  the  thing,  then  the  very  numerous 
cases  which  apply  these  sections  to  running  over  a passer-by 
negligently,  must  be  wrong,  though  why  it  should  be  the  policy 
of  the  Legislature  to  be  more  careful  of  the  interests  of  the 
passenger  than  of  the  pedestrian  it  is  impossible  to  see.  The 
view,  that  such  sections  impliedly  exclude  contractual  claims 
from  their  application,  leads  to  results  so  extraordinary  as  to  be 
almost  fatal  to  any  implication,  for  it  has  often  been  pointed  out 
that  accident  cases  are  generally  capable  of  being  pleaded  either 
in  contract  or  alternatively  in  tort.  Negligence  and  personal 
trespass  being  the  substance  of  the  complaint,  they  are  essen- 
tially actions  independent  of  contract.  After  the  most  careful 
consideration  of  the  matter  their  Lordships  are  of  opinion  that 
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the  reasoning  of  Sayers’  case  (Sayers  v.  British  Columbia  Elec- 
tric Railway  Co.  (1906),  12  B.C.R.  102)  is  wrong,  and  that 
the  reasoning  in  Aitken’s  case  (Winnipeg  Electric  Railway  Co.  v. 
Aitken,  63  Can.  S.C.R.  586)  gives  true  guidance  to  the  con- 
struction of  the  present  section.  This  appears  to  have  been  at 
the  root  of  the  adoption  of  the  words  ‘construction  or  opera- 
tion’ of  the  tramway  in  the  Dominion  Railway  Act.  They  think 
that  it  is  impossible  to  limit  sec.  60  of  the  appellants’  Act 
in  any  of  the  following  ways (a)  by  applying  it  only  to  such 
personal  injuries  as  are  incapable  of  being  pleaded  as  breaches  of 
contract;  (b)  by  applying  it  only  to  such  personal  injuries  as 
are  occasioned  without  negligence  on  the  part  of  the  company  or 
its  servants;  (c)  by  applying  it  only  to  such  personal  injuries 
as  are  occasioned  by  reason  of  the  railway  or  tramway,  whose 
contsruction  or  maintenance  is  authorised,  and  not  by  reason  of 
the  operation  or  user  of  them  in  the  course  of  the  business  or 
undertaking,  which  the  company  is  authorised  by  statute  or  by 
charter  to  carry  on.  So  far,  then,  sec.  60  applies  to  the  present 
claim.” 

A passenger  who  suffers  injury  may  have  a right  of  action 
under  the  statute,  or  he  may  have  an  action,  based  upon  contract, 
for  the  failure  of  the  railway  company  to  exercise  reasonable  care 
to  carry  him  safely.  The  latter  right  of  action  would  be  based 
upon  the  contractual  obligation,  apart  altogether  from  the 
statute.  Yet,  as  is  clearly  stated  above,  both  Tights  of  action 
would  be  barred  at  the  end  of  the  statutory  period  of  limitation. 
In  view  of  the  above  decision,  and  having  in  mind  the  judgment 
in  the  Harris  case,  my  conclusion  is  that  sec.  54  must,  in  its 
application,  be  interpreted  in  the  following  manner:  If  damages 
are  occasioned  by  a motor-vehicle  upon  a highway  under  circum- 
stances which  give  a right  of  action  under,  or  by  reason  of  a 
violation  of,  the  provisions  of  the  Highway  Traffic  Act,  even 
though  the  same  circumstances  give  a right  of  action  at  common 
law  (and  whether  based  upon  a breach -of  a contractual  obliga- 
tion or  upon  tort)  the  right  of  action  is  barred  at  the  expiration 
of  the  statutory  period  of  six  months.  If,  however,  the  circum- 
stances are  such  as  would  give  a right  of  action  at  common  law, 
but  none  under  the  statute,  inasmuch  as  the  case  does  not  come 
within  the  scope  and  purview  of  the  legislation,  nor  is  there  any 
violation  of  its  provisions,  sec.  54  of  the  Act  has  no  application, 
and  this  I take  to  be  the  ratio  decidendi  of  the  Harris  case. 

Applying  the  above  to  the  case  at  bar,  I am  of  opinion  that 


App.  Div. 

1928. 

Hughes 

v. 

J.  H. 
Watkins 
& Co. 

Grant, 

J.A. 


602 


App.  Div. 

1928. 

Hughes 

v. 

J.  H. 
Watkins 
& Co. 

Grant, 

J.A. 


1927. 
May  26. 

1928. 
Jan.  16. 


ONTARIO  LAW  REPORTS.  [vol. 

the  plaintiffs’  appeal  must  fail.  The  fact  that  the  circumstances 
enable  the  plaintiffs  to  base  their  claim  either  upon  the  violation 
of  sec.  25  of  the  Act  (driving  negligently)  or  upon  the  common 
law  liability  of  the  master  for  the  consequences  of  the  negligence 
of  his  servant  when  engaged  upon  his  master’s  business,  does  not 
prevent  the  application  of  the  provisions  of  sec.  54. 

The  appeal,  in  my  opinion,  should  therefore  be  dismissed 
with  costs.  j 

Appeal  dismissed. 


[APPELLATE  DIVISION]. 

Re  Brown. 

Mortgage  — Interest  — Bonus  — New  Mortgage — Settled  Account — Evi- 
dence— Interest  Act,  R.S.C.  1906 , ch.  120,  secs.  6,  8— Absence  of 
Statement  of  Rate  of  Interest — Disallowance  of  Interest  in  Toto. 

On  the  27th  March,  1924,  S.  lent  B.  $1,500  and  took  therefor  a 
mortgage  which  provided  that  the  amount  should  be  repaid  on  the 
27th  June,  1924,  with  interest  at  the  rate  of  12  per  cent,  per  annum. 
The  mortgage  also  called  for  payment  of  a bonus  of  $105  at  its 
maturity  and  a similar  bonus  of  $105  for  every  three  months  or 
any  part  thereof  that  the  principal  remained  unpaid  after  the 
maturity  of  the  mortgage.  B.  was  also  a tenant  of  S.  of  other 
premises  at  a rental  of  $60  per  month.  On  the  15th  May,  1926, 
some  payments  having  been  made  by  B.,  aggregating  less  than 
enough  to  pay  the  rent,  an  account  was  taken  of  the  indebtedness 
on  both  heads,  and  the  balance  was  struck  at  $3,200,  and  a new 
mortgage  was  given  for  that  sum,  the  principal  being  repayable 
on  the  15th  May,  1928,  with  interest  at  10  per  cent,  per  annum. 
B.  having  died,  ,S.  made  a claim  upon  B.’s  estate  for  $3,660:  — 

Held,  that  the  evidence  failed  to  support  the  contention  of  S.  that 
the  new  mortgage  represented  a settled  account. 

And!  held,  that  the  Court  was  not  bound  to  accept,  as  the  sure  basis 
of  a claim,  the  terms  of  a document  founded  upon  an  earlier  trans- 
action in  which  the  provisions  of  the  Interest  Act,  R.S.C.  1906,  ch. 
120,  were  disregarded:  the  substance  and  not  the  form  of  the 
transaction  out  of  which  the  transaction  evidenced  by  the  new 
instrument  arose  should  be  considered. 

Lastar  v.  Boucher  (1926),  58  O.L.R.  589,  approved. 

The  mortgage  was  on  a “plan  which  involved  an  allowance  of  interest 
on  stipulated  repayments”  (sec.  6 of  the  Act),  and  that  section 
requires  a statement  in  the  mortgage  of  the  rate  of  interest  charge- 
able upon  the  principal  moneys.  The  bonus  of  $105,  payable  with  the 
principal  moneys,  being  interest,  as  appeared  by  the  evidence,  no 
rate  was  shewn,  and,  the  mortgage  falling  within  sec.  6,  no  interest 
at  all  could  be  allowed. 

The  only  case  in  which  sec.  8 could  authorise  such  a charge  would 
be  where  a rate  of  interest  is  charged  on  the  principal  not  in  arrear. 
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An  appeal  by  William  A.  Spence  from  an  order  of  a Surro- 
gate Court  Judge,  upon  the  contestation  of  the  claim  of  the 
appellant  against  the  estate  of  Charles  M.  Brown,  deceased, 
whereby  the  amount  due  to  the  claimant  was  fixed  at  $1,925.33. 
The  claimant  contended  that  the  amount  of  his  claim  should  be 
$3,660. 

May  12,  1927.  The  appeal  was  heard  by  Middleton,  J.A., 
in  the  Weekly  Court,  Toronto. 

G.  N.  Shaver  and  H.  R.  Branscombe,  for  the  appellant. 

T.  S.  Elmore u for  the  Public  Trustee. 

Lyle  Ramsey,  for  the  Official  Guardian. 

May  26.  Middleton,  J.A. : — The  facts  appear  to  be  simple. 
On  the  27th  March,  1924,  the  deceased  was  apparently  in  finan- 
cial stress  and  borrowed  from  the  claimant  $1,500,  to  be  repaid 
on  the  27th  June,  1924,  with  interest  at  the  rate  of  12  per  cent, 
per  annum.  The  mortgage  also  called  for  the  payment  of  a bonus 
of  $105  at  its  maturity,  and  a similar  bonus  of  $105  for  every 
three  months  or  any  part  thereof  that  the  principal  remained 
unpaid  after  the  date  of  the  maturity  of  the  mortgage.  Brown 
was  also  a tenant  of  the  mortgagee  of  other  premises,  and  was 
liable  to  pay  to  him  in  respect  of  the  leased  premises  $60  per 
month  and  a further  sum  of  $1  per  month  for  electric  light. 

Brown  paid  sums  aggregating  $1,188.07,  but  this  was  less 
than  the  accruing  rent,  so  that  the  mortgage-debt,  if  the  terms 
of  the  contract  are  to  be  observed,  grew  and  flourished  exceed- 
ingly. 

On  the  15th  May,  1926,  the  parties  met  and  an  account  was 
taken  involving  not  only  the  mortgage  indebtedness  but  the  in- 
debtedness for  rent,  and  the  balance  was  struck  at  $3,200,  and 
a new  mortgage  was  given  for  this  sum,  the  principal  being  re- 
payable on  the  15th  May,  1928,  with  interest  at  10:  per  cent,  per 
annum.  The  claim  filed  is  based  upon  this  mortgage,  and  in- 
cludes, in  addition  to  the  principal  and  interest  at  10  per  cent, 
from  its  date,  rental  for  five  months. 

The  learned  'Surrogate  Court  Judge  has  reduced  the  claim  to 
the  amount  of  money  advanced  and  the  amount  of  rental  down 
to  the  date  of  the  second  mortgage,  and  has  credited  upon  this 
the  total  amount  paid,  thus  disallowing  all  interest  and  bonus,  and 
(I  fancy  by  inadvertence)  the  rent  accruing  due  after  the  date 
of  this  new  mortgage.  This  result  is  achieved  by  applying  to  the 
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first  mortgage  the  drastic  provisions  of  the  Canada  Interest  Act, 
R.S.C.  1906,  ch.  120. 

I do  not  think  that  it  was  open  to  the  learned  Surrogate 
Court  Judge  to  ignore  the  new  contract  evidenced  by  he  mort- 
gage of  the  15th  May,  1926.  Whatever  the  rights  of  the  parties 
might  have  been  prior  to  the  making  of  that  mortgage,  Brown 
chose  to  waive  his  rights  and  to  covenant  to  pay  the  amount  he 
admitted  to  be  due,  with  interest  at  10  per  cent.,  and  was  relieved 
from  the  drastic  provisions  of  his  earlier  contract. 

It  is,  in  my  view,  extremely  unfortunate  that  the  courts  are 
not  given  in  this  Province  the  power  to  relieve  from  harsh  and 
unconscionable  contracts  made  by  money-lenders.  This  power 
has  been  conferred  upon  the  courts  in  most  civilised  countries. 
A bill  to  give  to  our  courts  this  power  was  introduced  at  the  last 
session  of  the  Legislature,  but  was  withdrawn  because  of  the 
opposition  that  it  encountered,  so  that,  in  the  absence  of  clear 
evidence  of  fraud,  no  matter  how  harsh  and  unconscionable  a 
money-lender’s  contract  may  be,  its  provisions  must  prevail  unless 
relief  can  be  given  under  the  Dominion  statute,  which,  in  my 
view,  is  not  applicable  to  the  case  in  hand,  or  upon  the  equitable 
doctrine  as  to  clogging  the  right  to  redeem. 

The  Ontario  Money-Lenders  Act,  R.S.O.  1914,  ch.  175,  secs.  4-6, 
giving  power  to  relieve  against  unconscionable  transactions,  was 
not  referred  to  on  the  argument. 

The  appeal  must  therefore  be  allowed  and  the  right  to  rank 
for  the  larger  amount  must  be  declared.  I can  see  no  reason  why 
costs  should  not  follow  the  event. 

The  Public  Trustee  appealed  from  the  order  of  Middleton, 
J.A. 

November  4 and  14.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Grant,  JJ.A. 

Elmore , for  the  appellant,  contended  that,  although  the  sum 
of  $105  appeared  on  the  face  of  the  mortgage  to  be  repayable  as 
principal,  in  law  it  was  interest,  which  constituted  a “blending” 
so  as  to  come  within  the  provisions  of  the  Interest  Act,  R.S.C. 
1906,  ch.  120,  sec.  6.  The  mortgage  also  comes  within  sec.  6,  in 
that  it  involves  an  allowance  of  interest  on  stipulated  repay- 
ments. In  any  event  the  mortgage  offends  against  sec.  8 of  the 
Interest  Act,  in  that  the  rate  of  interest  provided  for  is  greater 
after  default  than  before.  As  the  claimant  is  proceeding  here 
on  his  claim  under  the  covenant,  he  is  limited  by  sec.  4 of  the 
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Act  to  5 per  cent.  A covenant  to  pay  moneys  is  not  essential  to 
a mortgage,  and  the  exception  in  sec.  4 as  to  mortgages  on  real 
estate  only  precludes  the  operation  of  the  section  with  reference 
to  foreclosing  or  redeeming.  If  the  mortgage  offends  against 
sec.  6,  then  no  interest  is  payable.  No  interest  whatever  can  be 
charged  on  any  part  of  the  principal  money  advanced  unless  the 
mortgage  contains  a statement  shewing  the  amount  of  such 
principal  money  and  the  rate  of  interest  chargeable  thereon.  The 
claimant  is  not  entitled  to  relief  under  sec.  7,  which  applies  only 
where  the  mortgage-deed  contains  a statement  purporting  to  give 
the  information  required  by  sec.  6.  No  such  statement  was  con- 
tained in  this  mortgage.  The  giving  of  a new  mortgage  under 
the  circumstances  of  this  case  is  merely  an  acknowledgment  of 
the  amount  owing  under  the  prior  mortgage,  or  at  most  a pay- 
ment of  such  amount,  and  therefore  the  mortgagor  is  entitled  to 
the  relief  provided  by  sec.  9.  Reference  to  Proushy  v.  Adelberg 
(1926),  59  O.L.R.  471;  Lastar  v.  Poucher  (1926),  58  O.L.R. 
589;  Thompson  v.  Wilson  (4927),  32  O.W.N.  317. 

Shaver , for  the  claimant,  respondent,  argued  that  the  account 
under  the  old  mortgage  was  settled  between  the  parties.  The 
subsequent  mortgage  was  a new  transaction  under  seal  which 
could  not  be  ignored.  There  is  no  right  to  go  behind  that  which 
on  its  face  appears  to  be  a valid  mortgage  within  the  Interest  Act. 
If  the  Court  does  go  behind  the  new  mortgage,  it  will  find  an 
accord  and  satisfaction,  i.e.,  an  agreement  of  settlement  made 
between  the  parties.  In  any  event,  the  old  mortgage  does  not 
offend  against  the  Interest  Act.  There  was  no  sinking  fund 
plan  of  repayment,  nor  any  blending.  This  case  is  distinguishable 
from  the  other  decided  cases  because  the  bonus  is  not  stated  to 
be  part  of  the  principal.  The  bonus  is  a definite  stated  amount, 
and,  as  the  courts  have  decided  that  a bonus  is  interest  and  not 
principal,  there  is  no  blending.  Reference  to  Standard  Reliance 
Mortgage  Corporation  v.  Stubbs  (1947),  55  Can.  S.C.R.  422;  Ex 
p.  Bath , In  re  Phillips  (1884),  27  Ch.  D.  509;  Cummings  v. 
Silverwood  (1918),  11  Sask.  L.R.  407. 

The  following  sections  of  the  Interest  Act  are  relevant : — 

4.  Except  as  to  mortgages  on  real  estate,  whenever  any  inter- 
est is,  by  the  terms  of  any  written  or  printed  contract,  whether 
under  seal  or  not,  made  payable  at  a rate  or  percentage  per  day, 
week,  month,  or  at  any  rate  or  percentage  for  any  period  less  than 
a year,  no  interest  exceeding  the  rate  or  percentage  of  five  per 
centum  per  annum  shall  be  chargeable,  payable  or  recoverable  on 


App.  Div. 
1927. 
Re 

Brown. 


606 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1927. 
Re 

Brown. 


[VOL. 

any  part  of  the  principal  money  unless  the  contract  contains  an 
express  statement  of  the  yearly  rate  or  percentage  of  interest  to 
which  such  other  rate  or  percentage  is  equivalent. 

5.  If  any  sum  is  paid  on  account  of  any  interest  not  charge- 
able, payable  or  recoverable  under  the  last  preceding  section, 
such  sum  may  be  recovered  back  or  deducted  from  any  principal 
or  interest  payable  under  such  contract. 

6.  Whenever  any  principal  money  or  interest  secured  by 
mortgage  of  real  estate  is,  by  the  same,  made  payable  on  the  sink- 
ing fund  plan,  or  on  any  plan  under  which  the  payments  of  prin- 
cipal money  and  interest  are  blended,  or  on  any  plan  which  in- 
volves an  allowance  of  interest  on  stipulated  repayments,  no 
interest  whatever  shall  be  chargeable,  payable  or  recoverable,  on 
any  part  of  the  principal  money  advanced,  unless  the  mortgage 
contains  a statement  shewing  the  amount  of  such  principal  money 
and  the  rate  of  interest  chargeable  thereon,  calculated  yearly  or 
half-yearly,  not  in  advance. 

7.  Whenever  the  rate  of  interest  shewn  in  such  statement  is 
less  than  the  rate  of  interest  which  would  be  chargeable  by  virtue 
of  any  other  provision,  calculation  or  stipulation  in  the  mortgage, 
no  greater  rate  of  interest  shall  be  chargeable,  payable  or  recover- 
able, on  the  principal  money  advanced,  than  the  rate  shewn  in  such 
statement. 

8.  No  fine  or  penalty  or  rate  of  interest  shall  be  stipulated  for, 
taken,  reserved  or  exacted  on  any  arrears  of  principal  or  interest 
secured  by  mortgage  of  real  estate,  which  has  the  effect  of  increas- 
ing the  charge  on  any  such  arrears  beyond  the  rate  of  interest 
payable  on  principal  money  not  in  arrear:  Provided  that  nothing 
in  this  section  contained  shall  have  the  effect  of  prohibiting  a 
contract  for  the  payment  of  interest  on  arrears  of  interest  or 
principal  at  any  rate  not  greater  than  the  rate  payable  on  principal 
money  not  in  arrear. 

9.  If  any  sum  is  paid  on  account  of  any  interest,  fine  or  pen- 
alty not  chargeable,  payable  or  recoverable  under  the  three  sections 
last  preceding,  such  sum  may  be  recovered  back,  or  deducted  from 
any  other  interest,  fine  or  penalty  chargeable,  payable  or  recover- 
able on  the  principal. 

January  16,  1928.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A. : — Appeal  from  the  judgment  of  Middleton,  J.A., 
allowing  an  appeal  from  Widdifield,  Surrogate  Court  Judge, 
York,  who  reduced  the  claim,  dealt  with  under  the  Surrogate 
Courts  Act,  to  $1,925.33. 
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The  learned  Justice  of  Appeal  (Middleton,  J.A.),  in  reversing 
the  Surrogate  Court  Judge,  said: — 

“1  do  not  think  that  it  was  open  to  the  learned  Surrogate 
Court  Judge  to  ignore  the  new  contract  evidenced  by  the  mort- 
gage of  the  15th  May,  1926.  Whatever  the  rights  of  the  parties 
might  have  been  prior  to  the  making  of  that  mortgage,  Brown 
chose  to  waive  his  rights  and  to  covenant  to  pay  the  amount  he 
admitted  to  be  due,  with  interest  at  10  per  cent.,  and  was  relieved 
from  the  drastic  provisions  of  his  earlier  contract.” 

The  new  mortgage  spoken  of  was  taken  on  or  about  its  date, 
the  15th  May,  1926,  but  the  evidence  expressly  fails  to  support 
the  contention  of  the  claimant  that  it  represented  a settled 
account.  The  claimant  himself  says  of  it: — 

“Q.  You  did  not  get  any  statement  in  writing  from  him? 
A.  No,  I couldn’t  get  anything  from — I could  not  get  anything 
from  him. 

“Q.  Why  couldn’t  you?  Why  did  you  not  get  a statement 
from  him?  A.  Because  he  would  not  give  one. 

“Q.  Why  wouldn’t  he  ? You  could  have  got  a statement  from 
him?  A.  No. 

“Q.  Why?  A.  Well,  he  would  not  give  one. 

“Q.  I want  to  know  why.  A.  Well,  he  would  not  make  out 
any  statement,  that  is  all. 

“Q.  Not  when  you  got  this  mortgage  from  him?  A.  No.” 
There  was  a statement  produced  to  the  Surrogate  Court  Judge 
and  referred  to  on  p.  9 of  the  evidence,  which  shews  how  the 
$3,200  for  which  the  new  mortgage  was  taken  was  made  up  to 
$3,172.93,  and  what  was  claimed  after  its  date.  That  statement 
is  as  follows  : — 

Amount  of  new  mortgage,  15th  May,  1926,  apparently 
arrived  at  in  the  following  manner : — 

Principal  advanced  on  old  mortgage  (3  cheques  of 


$500  each)  $1,500.00' 

Rent,  15th  February,  1924,  to  15th  March,  1924 40.00' 

Rent,  15th  March,  1924,  to  15th  May,  1926  (26 

months),  at  $60..... 1,560.00 

Electric  power  charges  for  27  months,  at  $1  per  month  27.00 
Bonuses  payable  as  of  following  dates : — 

27th  June,  1924, 

27th  September.  1924, 

27th  December,  1924, 

27th  March,  1925, 
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27th  June,  1925, 

1928. 

27th  September,  1925, 

Re 

27th  December,  1925, 

Brown. 

27th  March,  1926, 

Hodgins, 

being  eight  payments  of  such  bonus  of  $105  each 

840.00 

J.A. 

Interest  on  $1,500  (being  actual  moneys  advanced  on 
first  mortgage,  for  period  27th  March,  1924,  to 

15th  May,  1926,  at  12%  (not  compounded)  ) . . . 

390.00 

Total  $4,361.00 

Received,  in  cash,  payments  totalling.  . . . $1,188.07 

Leaving  balance  owing  at  the  time  of  new 

mortgage  of  $3,172.93 


$4,361.00  $4,361.00 

Since  the  15th  May,  1926,  claim  is  made  for  additional  inter- 
est at  10  per  cent,  on  the  amount  properly  due  on  the  15th  May, 
1926,  and  also  for  rent  for  period  15th  May  to  15th  October,  1926, 
being  five  months,  at  $60  per  month,  namely  $300. 

I had  to  consider  in  Lastar  v.  Poacher , 58  O.L.R.  589,  the 
question  how  far  the  'Court  was  bound  to  accept,  as  the  true  basis 
of  a claim,  the  terms  of  a document  founded  upon  an  earlier 
transaction  in  which  it  was  clear  that  the  Interest  Act  (R.S.C. 
1906,  ch.  120,  secs.  6 and  7)  was  disregarded,  the  new  instrument 
being  drawn  so  as  to  conform  in  appearance  to  the  provisions  of 
that  Act.  The  conclusion  I then  reached  was  that  the  substance 
and  not  the  form  of  the  transaction  out  of  which  the  new  instru- 
ment arose  should  be  considered,  and  I have  seen  no  reason  for 
changing  my  views. 

There  is  here  a slight  difference  in  the  terms  of  the  mortgage 
from  those  dealt  with  in  earlier  cases,  which  should  be  considered. 
It  was  argued  that  in  the  earlier  mortgage  there  was  no  sinking 
fund  plan  or  blended  payments,  and  so  sec.  6 of  the  statute  did 
not  apply.  But  sec.  6 refers  to  another  plan,  namely,  one  “which 
involves  an  allowance  of  interest  on  stipulated  repayments.”  The 
mortgage  here  does  so  provide,  making  a stipulated  repayment  of 
the  principal  sum  to  be  due  on  the  27th  June,  1924.  That  being 
so,  the  section  requires  a statement  in  the  mortgage  of  the  rate 
of  interest  chargeable  upon  the  principal  moneys.  Now,  if  the 
bonus  of  $105  payable  with  the  principal  moneys  is  interest,  then 
no  rate  is  shewn.  The  wording  of  the  proviso  for  repayment  is: 
“Provided  that  in  addition  to  the  interest  set  out  above  (i.e.,  12 
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per  cent.)  there  shall  be  paid  to  the  mortgagee  hereof  on  the  date 
of  maturity  of  this  mortgage  (27th  June,  1924)  a bonus  of  $105.” 
The  evidence  of  the  claimant  upon  this  point  is  as  follows: — 

“Q.  Then  this  bonus,  quarterly  bonus  of  $105,  was  for  what? 
A.  As  interest.” 

It  was  further  contended  that  sec.  8 of  the  Interest  Act  justi- 
fied the  successive  bonuses  of  $105  payable  every  three  months  after 
the  maturity  of  the  mortgage.  It  is  as  follows : — 

“No  fine  or  penalty  or  rate  of  interest  shall  be  stipulated  for, 
taken,  reserved  or  exacted  on  any  arrears  of  principal  or  interest 
secured  by  mortgage  of  real  estate,  which  has  the  effect  of  increas- 
ing the  charge  on  any  such  arrears  beyond  the  rate  of  interest 
payable  on  principal  money  not  in  arrear : Provided  that  nothing 
in  this  section  contained  shall  have  the  effect  of  prohibiting  a 
contract  for  the  payment  of  interest  on  arrears  of  interest  or  prin- 
cipal at  any  rate  not  greater  than  the  rate  payable  on  principal 
money  not  in  arrear.” 

But,  while  this  charge  upon  the  principal  moneys  after  default 
is  no  greater  than  that  stipulated  for  before  or  at  maturity,  yet 
the  only  case  in  which  sec.  8 could  authorise  such  a charge  would 
be  where  there  is  a rate  of  interest  charged  on  the  principal  money 
not  in  arrear,  while  here  no  rate,  but  only  a lump  sum  of  $105, 
is  shewn.  It  is  true  that,  in  addition  to  the  bonus  of  $105,  the 
mortgage  stipulates  for  a rate  of  12 ' per  cent. ; and,  while  that 
rate  might  lawfully  be  charged  both  on  the  principal  in  arrear  and 
that  not  in  arrear,  yet  if  the  mortgage  falls  within  sec.  6,  as  it 
does,  no  interest  at  all  can  be  allowed. 

I would  therefore  allow  the  appeal  with  costs  and  restore  the 
Surrogate  Court  Judge’s  finding,  adding  thereto  $300  for  rent 
overlooked  by  him,  as  pointed  out  by  Middleton,  J.A. 
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Point  Abino  Association  v.  Township  of  Bertie. 

Highway — Private  Road — Presci'iption — Dedication — Road  “on  which 
Statute  Labour  has  been  usually  Performed” — Consolidated  Muni- 
cipal Act,  1922,  12  & 13  Geo.  V.  ch,  72,  sec.  432— “Deemed:’ 

The  judgment  of  Rose,  J.,  ante  120,  was  affirmed. 

Township  of  St.  Vincent  v.  Greenfield  (1887),  15  A.R.  567,  applied  and 
followed. 

An  appeal  by  the  defendants  from  the  judgment  of  Rose,  J., 
ante  120. 

November  28  and  29,  1927.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Grant,  JJ.A. 

G.  W.  Mason , K.C.,  and  D.  D.  Gross , for  the  appellants, 
argued  that  the  trial  Judge  erred  in  holding  that  the  road  in 
question  was  not  a public  highway,  and  that  the  amendment  of 
the  statute  in  1913  as  carried  into  the  Consolidated  Municipal 
Act,  12  & 13  Geo.  V.  ch.  72,  sec.  432,  makes  the  two  cases  relied 
on  by  him,  i.e.,  Regina  v.  Rankin  (1858),  16  TJ.C.R.  304,  and 
Township  of  St.  Vincent  v.  Greenfield  (1886-87),  12  O.R.  297, 
15  A.R.  567,  no  longer  applicable.  The  change  in  the  former 
statute  made  in  the  consolidation  of  1913,  3 & 4 Geo.  Y.  ch.  43, 
sec.  43'2,  in  which  the  word  “deemed”  was  omitted,  constitutes  a 
distinct  change  in  the  law,  for  under  the  statute  before  amend- 
ment, the  interpretation  of  the  word  “deemed”  must  be  taken  to 
be,  as  laid  down  in  Hickey  v.  Stalker  (1923),  5.3  O.L.R.  414,  not 
conclusively  deemed,  but  only  “to  be  taken  to  be  until  disproved.” 
Under  the  Act  as  amended,  statute  labour  usually  performed  on 
a road  makes  it  conclusively  a public  highway  and  eliminates  the 
necessity  of  dedication,  which  was  required  under  the  old  Act.  In 
any  event  there  was  a dedication  by  user  in  this  case.  In  1910 
there  was  an  existing  road  which  had  been  used  by  the  general 
public  for  years.  The  fact  that  in  1910  the  township  passed  a 
by-law,  on  the  petition  of  practically  all  the  owners  of  the  lots 
facing  the  road  in  question,  commuting  the  statute  labour  assess- 
ment for  the  next  three  years,  and  the  fact  that  this  money  was 
expended  on  this  particular  road  in  practically  every  year  up  to 
the  present  time,  constitute  it  a highway  under  the  statute  as  it 
now  exists.  Holloway,  the  immediate  predecessor  in  title  of  the 
plaintiffs,  cannot  now  take  the  position  that  he  knew  nothing  of 
the  user  of  the  road  by  the  public  or  the  expenditure  of  money 
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on  the  road  by  the  municipality,  in  view  of  the  fact  that  the 
Abino  Sand  Company,  of  which  he  was  the  president,  and  which 
was  in  reality  a “ one-man  company ,”  came  in  voluntarily  and 
paid  the  sum  of  $60  towards  the  doing  of  this  work.  The  history 
of  the  road  up  to  1910,  taken  with  what  was  done  by  the  town- 
ship, and  Holloway’s  conduct  subsequent  thereto,  shew  a sufficient 
dedication.  The  plaintiffs,  who  acquired  the  paper-title  to  the 
road  in  1925,  took  it  with  full  notice  or  knowledge  that  it  was 
a public  road,  and  they  can  have  no  higher  right  than  Holloway, 
from  whom  they  obtained  title,  and  who  is  estopped  now  from 
denying  that  there  has  not  been  dedication.  Reference  to  the 
Consolidated  Municipal  Act  (1903),  3 Edw.  VII.  ch.  19,  sec. 
561,  para.  1,  and  sec.  598  ; an  Act  respecting  Statute  Labour 
(1904),  4 Edw.  VII.  ch.  25,  secs.  9 and  10;  Municipal  Aet,  1913, 
3 & 4 Geo.  V.  ch.  43,  sec.  432;  Consolidated  Municipal  Act,  1922, 
12  & 13  Geo.  V.  ch.  72,  sec.  432;  Strang  v.  Township  of  Arran 
(1913),  28  O.L.R.  106;  Re  Sanderson  and  Township  of  Sophias- 
lurgh  (1916),  38  O.L.R.  249. 

L.  B.  Spencer  and  C.  F.  H.  Carson , for  the  plaintiffs,  re- 
spondents, submitted  that  to  create  a public  highway  by  dedica- 
tion there  must  be  three  concurrent  conditions:  an  intention  to 
dedicate  by  the  owner;  the  throwing  open  of  the  way  to  the 
public;  and  the  acceptance  of  the  way  by  the  public.  None  of 
these  has  been  fulfilled — the  statute  which  operates  on  roads 
cannot  operate  on  a private  entrance  or  trail  such  as  the  one  here 
in  question,  which  has  been  ear-marked  and  maintained  as  such 
all  through  its  history.  “No-trespassing”  signs  have  been  main- 
tained on  the  road  always;  it  has  been  used  by  the  general  public 
only  since  1917,  and  that  public  consisted  only  of  sight-seers  who 
visited  the  beach.  The  user  of  the  road  has  not  been  of  such  a 
character  as  to  give  rise  to  right  or  title  by  prescription.  The 
origin  of  the  title  to  the  land  in  question  having  been  clearly 
established,  the  expenditure  of  commuted  statute  labour  cannot 
displace  the  proper  title  of  the  plaintiffs  in  favour  of  the  munici- 
pality. In  any  event,  statute  labour  has  not  been  usually  per- 
formed within  the  meaning  of  the  Consolidated  Municipal  Act, 
1922,  ch.  72,  sec.  432,  so  as  to  create  a public  highway.  In  the 
Statute  Labour  Act,  R.S.O.  1914,  ch.  196,  secs.  9 and  10,  a dis- 
tinction is  drawn  between  performance  and  commutation.  In 
this  case  there  has  been  commutation,  whereas  to  come  within  the 
statute  there  must  be  performance : Regina  v.  Rankin,  16  U.C.R. 
304;  Regina  v.  Plunkett  (1862),  21  U.C.R.  536;  Regina  v.  Hall 
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(1866),  17  U.C.C.P.  282;  Hubert  v.  Township  of  Yarmouth 
(1889),  18  O.R.  458;  Holland  v.  Township  of  York  (1904),  7 
O.L.R.  533;  Fraser  v.  Diamond  (1906),  10  O.L.R.  90,  at  p.  91; 
Macoomb  v.  Town  of  Welland  (1907),  13  O.L.R.  335,  at  p.  339; 
Strang  v.  Township  of  Arran,  28  O.L.R.  106;  O'Neil  v.  Harper 
(1913),  28  O.L.R.  635;  Meredith  and  Wilkinson’s  Canadian 
Municipal  Manual,  p.  570.  No  change  in  the  meaning  of  the 
statute  has  been  effected  by  the  amendment  in  1913,  since  it  has 
been  held  in  the  cases  that  the  word  “deemed”  shall  mean  “con- 
clusively deemed  or  adjudged/’  and  therefore  the  dropping  of  the 
word  in  the  Act  of  1913  effected  no  change  in  meaning,  and  the 
cases  relied  on  by  the  trial  Judge  are  not  affected  by  the  change 
in  wording.  Reference  to  Re  Rogers  and  McFarland  (1909), 
1*9  O.L.R.  622;  McNair  v.  Collins  (1912),  27  O.L.R.  44,  at  pp. 
54  and  55;  Hickey  v.  Stalker,  53  O.L.R.  414,  at  p.  420.  Even  if 
it  could  be  said  that  statute  labour,  within  the  meaning  of  the 
Act,  was  performed  on  the  road  in  question,  the  amount  expend- 
ed on  this  particular  road,  when  compared  with  the  total  amount 
spent  on  the  roads  generally  throughout  the  township,  indicates 
that  statute  labour  was  not  “usually  performed”  within  the  mean- 
ing of  the  statute.  Reference  to  Bailey  v.  City  of  Victoria  (1920), 
60  Can.  S.C.R.  38,  at  pp.  52  and  58;  Gauvreau  v.  Page  (1920), 
60  Can.  S.C.R.  181;  Batt  v.  Village  of  Beaverton  (1923),  52 
O.L.R.  159,  164;  Attorney-General  v.  Antrobus  [1905]  2 Oh. 
188;  Folkestone  Corporation  v.  Brockman,  [1914]  A.C.  338,  at 
pp.  352,  362;  Poole  v.  Huskinson  (1843),  11  M.  & W.  827. 

Mason,  K.C.,  in  reply,  referred  to  the  Statute  Labour  Act, 
R.S.O.  1914,  ch.  196,  sec.  31,  and  submitted  that  these  lot-owners 
were  assessed  on  the  township  rolls  for  statute  labour,  and  that 
this  was  performed  by  commutation  under  the  by-law  of  the 
township  council.  The  only  inference  to  be  drawn  from  the 
voluntary  payment  in  1910  of  the  commuted  statute  labour  by 
the  sand  company,  of  which  Holloway  was  the  president,  is,  that 
he  knew  of  what  was  being  done  by  the  council  and  concurred  in 
it.  The  intention  to  dedicate  may  be  shewn  by  the  conduct  of  the 
party,  and  the  express  act  of  Holloway  in  this  case  goes  much 
farther  than  is  required.  The  “no-trespassing”  signs  were 
erected  on  the  property  adjoining  the  road  and  could  not  be 
taken  as  referring  to  the  road  itself.  Reference  to  O'Neil  v. 
Harper,  28  O.L.R.  635;  Mytton  v.  Duck  (1866),  26  IT.C.R.  61. 


January  16,  1928.  Grant,  J.A. : — This  is  an  appeal  from  the 
judgment  of  Rose,  J.,  dated  the  27th  July,  1927  (reported  in 
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( 192'7)  61  O.L.R.  120),  by  which  a declaration  was  made  in  the 
plaintiffs’  favour,  to  the  effect  that  certain  lands  shewn  on  a plan 
and  marked  “private  entrances”  are  not  public  highways.  The 
reasons  for  judgment,  as  reported,  contain  a comprehensive 
narrative  of  the  material  facts,  'which  do  not  require  repetition. 
It  is  sufficient  to  state  that  with  the  conclusions  of  both  fact  and 
law  reached  by  the  learned  trial  Judge  I am  in  complete  accord. 
It  may  perhaps  not  be  amiss  if  I refer  more  particularly  to  one 
question  of  law  to  which  some  special  attention  was  given  before 
us  by  counsel  for  the  appellants.  I refer  to  the  construction  proper 
to  be  placed  upon  a certain  section  of  the  Municipal  Act,  and  the 
effect  thereon  of  the  change  of  a few  words  made  therein  by  the 
consolidation  of  1913.  Section  432  of  the  Consolidated  Municipal 
Act,  1922,  is  relied  upon  by  the  defendants,  as  effectual  to  con- 
stitute the  lands  in  question,  or  that  portion  thereof  of  which  it 
is  claimed  there  has  been  user,  a “common  and  public  highway.” 
They  call  attention  to  the  alteration  of  the  language  of  this 
section  in  1913.  In  that  year,  the  Municipal  Act  was  consoli- 
dated ( vide  ch.  43),  and  the  section  in  question  was  “redrafted,” 
as  is  stated  at  its  close.  As  it  was  worded  previously,  the  per- 
tinent portion  read,  “any  roads  whereon  the  public  money  has 
been  expended  for  opening  the  same,  or  whereon  the  statute  labour 
has  been  usually  performed  . . . shall  be  deemed  common  and 
public  highways”  (Ontario  statutes,  1903,  3 Edw.  VII.  ch.  19, 
sec.  598). 
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As  redrafted  in  the  consolidation  of  1913,  the  wording  is, 
“all  roads  on  which  public  money  has  been  expended  for  opening 
them,  or  on  which  statute  labour  has  been  usually  performed  . . . 
shall  be  common  and  public  highways.” 

The  dropping  of  the  word  “deemed”  is  relied  upon  as  having 
so  altered  the  well-settled  law  as  to  render  inapplicable  the  prev- 
ious decisions  of  the  Courts  of  this  Province,  which  were  follow- 
ed by  the  learned  trial  Judge.  In  the  first  place  it  is  to  be 
observed  that  the  word  “deemed”  is  in  many  cases  interpreted 
as  equivalent  in  meaning  to  “conclusively  presumed:”  vide  Sliep- 
heard  v.  Broome,  [1904]  A.C.  324,  where  the  House  of  Lords 
held  that  the  conduct  of  a director  of  a limited  company,  who 
knew  that  a prospectus  did  not  disclose  a contract  and  resolution 
which  were  in  fact  material  but  which  he  was  advised  were  not, 
and  which  he  honestly  believed  not  to  be  material,  must  be 
“ deemed  to  be  fraudulent,”  although  he  was  not  in  fact  fraudu- 
lent. It  is  manifest  from  a perusal  of  the  reasons  for  the  decision 
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that  their  Lordships  were  most  reluctant  in  dismissing  the 
directors’  appeal.  They  state  that  “it  would  be  wrong  to  attribute 
fraud  to  Mr.  Shepheard”  (vide  Halsbury,  L.C.,  near  the  foot  of 
p.  345 ).,  but  because  the  statute  provided  that  what  he  had  done 
" shall  be  deemed to  be  fraudulent,  it  must  therefore  be  so  found. 
See  also  the  numerous  cases  reviewed  by  Riddell,  J.,  in  Re  Rogers 
and  McFarland , 19  O.L.R.  622,  where  a similar  interpretation 
was  adopted.  On  the  other  hand,  the  word  “deemed”  has  in  some 
decisions  been  construed  as  meaning  “taken  to  be  until  it  is  dis- 
proved” (vide  judgment  of  Meredith,  C.J.C.P.,  in  Mickey  v. 
Stalker , 53  O.L.R.  414,  at  p.  416). 

The  interpretation  to  be  given  to  the  word  “deemed”  when 
used  in  a statute  is  probably  to  be  determined  by  the  circumstances 
under  which  it  is  used.  In  the  present  instance  I do  not  think 
its  elimination  has  made  or  was  intended  to  make  any  change  in 
the  law. 


The  learned  trial  Judge,  in  the  case  at  bar,  cited  a number  of 
cases  in  support  of  his  decision.  In  Township  of  St.  Vincent  v. 
Greenfield , 12  O.R.  297,  and  in  appeal  15  A.R.  567,  a clear  state- 
ment of  the  law  was  made  by  the  late  Mr.  Justice  Osier  (in  the 
Court  of  Appeal),  which,  in  my  opinion,  is  as  applicable  to  sec. 
432  of  the  present  statute  as  it  was  to  the  section  in  force  before 
1913.  The  following  excerpt  from  the  reasons  given  by  the  late 
./earned  Justice  of  Appeal  (15  A.R.  at  pp.  570,  571),  with  possibly 
some  slight  changes  to  suit  the  altered  facts,  might  be,  quite 
appropriately,  applied  to  the  case  at  bar:— 

“Failing  to  prove  a road  legally  established  under  a valid  by- 
law, the  plaintiffs  fall  back  upon  the  section  of  the  Municipal 
Act  which  defines  highways,  and  declares  that,  inter  alia,  any 
roads  whereon  the  public  money  has  been  expended  for  opening 
the  same,  or  whereon  the  statute  labour  has  been  usually  perform- 
ed, shall  be  deemed  common  and  public  highways;  and  they  con- 
tend that  this  road  up  to  the  full  width  of  half  a chain  on  each 
side  of  the  blind  line  has,  by  the  expenditure  of  public  money  in 
opening  it,  and  by  the  performance  of  statute  labour  upon  it  for 
many  years  past,  acquired  the  character  of  a common  and  public 
highway. 

“Now,  as  regards  this  contention,  it  is  to  be  observed  that 
when  the  road  in  question  was  laid  out,  there  was  a mode  pro- 
vided by  law.  which  the  council  did  not  adopt  (though  they  may 
have  intended  to  do  so),  by  which  they  could,  against  the  will 
of  the  owner,  acquire  his  land  for  the  purpose  of  laying  out  a 
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road  thereon.  So  far,  therefore,  as  this  road  was  constructed 
on  any  part  of  the  defendant’s  land,  it  is  clear  that  if  public 
money  was  expended  in  opening  it,  such  expenditure  was  illegal 
and  unauthorised;  and  if  the  statute  labour  was  performed  upon 
it,  such  statute  labour  was  a mere  series  of  acts  of  trespass.  If, 
as  to  the  landowner,  the  road  was  in  its  origin  (and  here  its  origin 
is  known)  a mere  trespass  road,  can  it  become  a highway  within 
the  meaning  of  the  Act,  because  public  money  has  been  illegally 
expended  in  opening  it,  or  because  the  statute  labour  has  been 
performed  upon  it  from  year  to  year  subsequently? 

“It  is  impossible  to  suppose  that  a highway  can  be  created  by 
merely  expending  the  public  money  in  opening  out  a road  over 
lands  of  private  individuals,  unless  such  road  is  as  regards  them 
laid  out  and  established  in  a lawful  manner  by  expropriation, 
dedication,  or  otherwise.  It  must  first  be  a road  which  may  be 
lawfully  opened.  So  with  regard  to  the  performance  of  statute 
labour : fAny  road  whereon  the  statute  labour  has  been  usually 
performed.’  If  the  origin  of  the  road  is  unknown  it  is  presumed 
to  be  a highway  if  statute  labour  has  been  usually  performed 
upon  it.  If  the  road  has  been  laid  out  and  dedicated  by  the  land- 
owner,  the  performance  of  statute  labour  upon  it,  or  the  expendi- 
ture of  public  money  in  opening  it,  is  evidence  of  its  acceptance 
and  establishment  as  a highway  by  the  municipality,  but  the  con- 
tinued performance  of  statute  labour  upon  a road  which  was  in 
its  inception  a trespass  road  does  not,  in  my  opinion,  by  force  of 
the  statute  absolutely  make  such  road  a public  highway.  It  may 
at  most  raise  a presumption  of  dedication,  or  be  evidence  from 
which  a dedication  by  the  owner  may  be  inferred,  and  may  throw 
upon  him  the  onus  of  rebutting  such  presumption  or  inference. 
I do  not  think  it  has  any  higher  effect.  Here,  as  I said,  the  origin 
of  the  road  is  known,  and  as  regards  the  defendant’s  land,  I agree 
with  the  'Court  below  in  thinking  that  the  circumstances  rebut  any 
inference  of  dedication  which  might  be  drawn  from  the  perform- 
ance of  the  statute  labour.” 

In  my  opinion,  the  redrafting  of  the  section  (now  432)  in 
1913  did  not,  in  this  respect,  effect  any  change  in  the  law.  The 
methods  by  which  a public  highway  may  be  lawfully  established 
over  private  property  remain  the  same.  If  it  is  to  be  established 
against  the  will  of  the  private  owner,  it  must  be  by  expropriation 
in  the  manner  provided  by  the  statute,  with  compensation  ( vide 
sec.  322  et  seq.)  ; and  cannot  be  accompli  shed,  without  compen- 
sation, by  merely  doing  statute ’labour  or  expending  public  money 
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upon  it.  The  intention  of  the  Legislature  to  effect  so  radical  a 
change  in  the  law,  affecting  prejudicially  the  vested  rights  of 
owners  of  property,  is  not  to  be  deduced,  unless  such  intention  i6 
dearly  expressed  in  plain  and  unambiguous  language.  Such  in- 
tention is  not  to  be  gathered  from  the  slight  alteration  in  the 
words  of  the  section  when  it  was  redrafted  as  above  mentioned. 

I agree  with  the  decision  of  the  learned  trial  Judge,  the  appeal 
from  whose  judgment  must  be  dismissed  with  costs. 

Mulock,  C.J.O.,  Magee,  J.A.,  and  Hodgins,  J.A.,  agreed 
with  Grant,  J.A. 


Ferguson,  J.A. : — I am  of  opinion  that  it  is  not  clear  and 
cannot  be  assumed  that  the  Legislature  by  the  consolidation, 
revision,  and  amendment  of  the  Municipal  Act  in  1913  (3  & 4 
Geo.  Y.  eh.  43)  changed  or  intended  to  change  the  meaning  and 
effect  of  sec.  43£  of  the  Municipal  Act,  now  sec.  438  of  the 
Consolidated  Municipal  Act,  1922,  and  therefore  that  the  author- 
ities relied  upon  by  the  learned  trial  Judge  were  properly  applied 
and  followed,  and  I would  for  these  reasons  dismiss  the  appeal 
with  costs. 

In  the  circumstances,  I do  not  deem  it  necessary  to  express 
an  opinion  upon  the  question  as  to  whether  or  not  the  work  done 
and  paid  for  with  money  paid  in  by  ratepayers  pursuant  to  a by- 
law compounding  statute  labour  was  “statute  labour”  within  the 
meaning  of  sec.  432. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Clary  v.  Boulay. 

Assessment  and  Taxes — Tax-sale — Purchase  by  Mortgagee — Benefit  of 
Mortgagee. 

A mortgagee  is  entitled  for  his  own  benefit  to  purchase  the  mortgaged 
lands  when  sold  for  taxes,  unless  disentitled  by  circumstances  other 
than  that  of  being  mortgagee. 

Kelly  v.  Macklem  (1867),  14  Gr.  29,  approved. 


An  appeal  by  the  plaintiff  from  the  judgment  of  Fisher,  J., 
at  the  trial,  dismissing  an  action  bfought  for  a declaration  that  the 
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defendant  is  a trustee  of  certain  lands  for  the  plaintiff  and  that 
the  plaintiff  is  entitled  to  replace  the  defendant  as  grantee  there- 
of, for  an  order  directing  the  defendant  to  convey  the  lands  to  the 
plaintiff,  and  for  an  account. 

September  20,  1927.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

J.  II.  Clary , the  appellant,  in  person,  submitted  that  the 
defendant,  being  the  mortgagee  of  the  property  and  being  bound 
to  pay  the  taxes  in  arrear  in  order  to  protect  her  interest  and  that 
of  i he  mortgagor,  could  .not  buy  at  a tax  sale  for  her  own  benefit, 
but  must  be  held  in  this  Court  to  have  bought  as  trustee  for  the 
mortgagor,  who  would  still  remain  a mortgagor  in  the  eye  of  the 
Court,  and  therefore  ti  e subsequent  encumbrancers,  inluRng  the 
plaintiff,  who  is  an  execution  creditor,  should  be  allowed  to  re- 
deem. Reference  to  Ilardoon  v.  Belilios,  [1901]  A.C.  118; 
Essery  v.  Bell  (1909),  18  O.L.R.  76;  Kinnaird  v.  Trollope  (1888), 
39  Ch.  D.  636,  57  L.J.  Ch.  905 ; B.C.  Land  and  Investment  Agency 
y.  Robinson,  [1923]  4 D.L.R.  416;  Fraser  v.  Murdoch  (1881),  6 
App.  Cas.  855,  at  p.  872;  Heyden  v.  Castle  (1888),  15  O.R.  257; 
Smith  v.  Attorney -General  of  Canada,  [1924]  Ex.C.R.  193 ; the 
Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  171. 

R.  S.  Robertson,  K.C.,  for  the  defendant,  respondent,  was  not 
called  on. 

Cur  ad.  milt. 

January  16,  1928.  The  judgment  of  the  Court  was  read  by 
Mulock,  C.J.O. : — This  is  an  appeal  from  the  judgment  of  Fisher, 
J.,  dismissing  the  plaintiff’s  action. 

The  defendant  had  a charge  under  the  Land  Titles  Act  on 
certain  lands,  and  the  plaintiff  had  a subsequent  lien  thereon. 
The  owner  omitted  to  pay  the  taxes,  and,  in  accordance  with  the 
provisions  of  the  Assessment  Act,  the  lands  were  sold  for  taxes 
to  the  defendant,  and  were  duly  conveyed  to  her.  Thereupon  the 
plaintiff  brought  this  action,  claiming  that  because  the  defendant, 
when  purchasing,  was  mortgagee,  she  was  not  entitled  to  hold  the 
lands  for  herself  beneficially,  but  must  be  regarded  as  trustee  for 
encumbrancers  thereon  at  the  time  of  the  sale.  A mortgagee  is 
entitled  for  his  own  benefit  to  purchase  the  mortgaged  lands  when 
sold  for  taxes,  unless  disentitled  by  circumstances  other  than  that 
of  being  mortgagee : Kelly  v.  Macklem  (1867),  14  Or.  29. 

No  such  circumstances  are  here  present.  The  mortgagee 
owed  no  duty  to  any  one  to  pay  the  taves,  did  not  use  her  position 
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as  mortgagee  to  become  purchaser,  did  not  purchase  in  her 
character  as  mortgagee,  took  no  part  in  connection  with  the  sale 
except  to  bid  and  pay  the  purchase-money,  and  she  paid  it  not 
qua  taxes  but  qua  purchase-money. 

I therefore  think  effect  cannot  be  given  to  the  plaintiff’s  claim, 
and  that  the  appeal  should  'be  dismissed  with  costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Hurley  v.  Boyce. 

Master  and  Servant — Injury  to  Servant  in  Course  of  Employment — Fall 
from  Ladder — Defective  Construction — Failure  to  Inspect — negli- 
gence. 

The  plaintiff,  while  employed  by  the  defendant  as  a farm-hand,  was 
injured  by  a fall  from  a ladder  placed  between  two  silos,  which  lad- 
der it  was  his  daily  duty  to  climb.  At  a point  about  14  feet  above  the 
floor  of  a,  stable,  one  of  the  rungs  of  the  ladder,  which  the  plaintiff 
was  grasping  with  both  hands  in  his  ascent,  came  completely  away 
from  the  ladder,  and  the  plaintiff  fell  to  the  cement  floor.  The 
ladder  had  been  in  use  for  about  two  years,  an'd  the  plaintiff  had 
been  climbing  it  for  about  three  months.  In  an  action  to  recover 
damages  for  the  injury  it  was  found  by  the  trial  Judge  that  the 
defendant  was  negligent  in  causing  to  be  erected  for  the  use  of 
his  servants  a ladder  which  was  improperly  built  and  unsafe,  and 
in  failing  to  make  any  proper  and  adequate  examination  of  the 
ladder  from  time  to  time:  — 

Held,  affirming  a judgment  for  the  plaintiff  based  on  the-se  findings, 
that  the  contract  between  the  employer  and  employed  involved 
on’  the  part  of  the  former  the  duty  of  taking  reasonable  care  to 
provide  proper  appliances,  and  to  maintain  them  in  a proper  con- 
dition, and  so  to  carry  on  his  operations  as  not  to  subject  those 
employed  by  him  to  unnecessary  risk. 

Smith  v.  Baker,  [1891]  A.C.  325,  followed. 

Per  Grant,  J.A.: — The  employer  exercised  reasonable  care  in  selecting 
a competent  person’  to  build  his  silos  and  ladder,  and,  even  if  the 
construction  of  the  ladder  was  faulty,  that,  of  itself,  was  not  enough 
to  establish  liability  on  the  part  of  the  employer;  but  the  employer 
failed  in  his  duty  to  inspect  and  on  that  ground  was  liable. 

Per  Ferguson,  J.A.  (dissenting): — The  plaintiff  failed  to  establish 
that  the  defendant  neglected  to  perform  the  duties  which  the  law 
required  him  to  perform  in'  reference  to  the  plaintiff. 

Action  for  damages  for  injuries  sustained  by  the  plaintiff  by 
a fall  from  a ladder  while  in  the  employment  of  the  defendant 

upon  the  defendant’s  farm. 
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March  30,  1927.  The  action  was  tried  before  Orde,  J.A.,  with- 
out a jury,  at  Ottawa. 

L.  Lafleur , for  the  plaintiff. 

B.  V.  Sinclair,  K.C.,  for  the  defendant. 


1927. 

Hurley 

V. 

Boyce. 


May  12.  Orde,  J.A. : — The  plaintiff  is  a strong  man,  power- 
fully built,  6 feet  3 inches  in  height,  weighing  211  lbs.,  and  about 
39  years  old.  He  was  born  and  brought  up  on  a farm  in  Ireland, 
and  came  to  Canada  in  June,  1925.  On  the  10th  November,  1925, 
he  was  engaged  as  a farm-hand  by  the  defendant,  at  a monthly 
wage  of  $2i5,  with  board  and  lodging.  Among  his  duties  were 
feeding  the  cattle  and  cleaning  the  cow-stable. 

Near  the  gable  end  of  the  cow-stable  were  two  silos,  circular 
in  form,  resting  upon  a cement  floor,  enclosed  by  outer  walls  and 
covered  by  a roof.  From  this  room  or  chamber  a door  opened 
into  the  cow-stable.  To  feed  the  cattle,  ensilage  was  thrown  from 
one  or  other  of  the  silos  to  the  floor  and  then  carried  to  the  stable, 
and  it  was  the  plaintiffs  duty  to  climb  the  ladder  constructed 
between  the  two  silos,  and  then,  after  entering  one  of  the  doors 
or  openings  into  the  silo,  to  throw  down  a quantity  of  ensilage, 
usually  enough  for  the  day’s  feed. 

About  9 a.m.  on  Sunday  the  21st  February,  1926,  the  plain- 
tiff was  climbing  the  ladder,  with  a pitch-fork  (of  a type  common- 
ly called  by  farmers  a “gripe”  or  “grape”)  hanging  to  his  left 
thumb.  At  a point  about  14  feet  from  the  floor,  one  of  the  rungs 
or  cross-bars  which  the  plaintiff  was  then  grasping  with  both 
hands  came  completely  away  from  the  ladder,  and  the  plaintiff 
fell  to  the  cement  floor,  fracturing  his  left  thigh  at  or  near  the 
hip- joint,  and  injuring  his  left  knee. 

The  plaintiff  alleges  that  this  ladder  “was  in  an  unsafe,  dan- 
gerous, and  unfit  condition,  by  reason  of  the  fact  that  the  rungs 
thereof  were  not  securely  fastened  to  the  silos  to  which  they  were 
attached,  and  also  by  reason  of  the  fact  that  the  place  in  which 
the  ladder-like  structure  was  erected  was  unlighted  save  by  a 
narrow  gap  between  the  two  silos.” 

The  ladder  was  a fixed  structure  built  between  and  fastened 
to,  the  two  silos.  It  consisted  of  wooden  cross-bars  about  4 feet 
2 inches  long,  6 inches  wide,  and  1%  inches  thick,  which  were  set 
with  the  wider  sides  perpendicular.  There  was  some  discrepancy 
in  the  evidence  as  to  how  the  bars  were  fastened  to  the  silos.  One 
end  was  undoubtedly  let  into  a slot  in  an  upright  strip  of  wood 
or  scantling  fastened  to  the  silo,  the  bar  being  nailed  to  this  up- 
right. The  other  end  of  the  bar  was  bevelled  and  apparently  nailed 
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directly  to  the  opposite  silo.  Whether  there  was  also  an  upright 
on  that  silo  is  not  clear.  The  defendant  himself  says  there  was 
none.  It  was  abundantly  clear,  however,  that  the  slots  into  which 
the  cross-bars  were  set,  whether  there  were  two  uprights  or  only 
one,  were  on  the  side  facing  the  cow-stable  and  therefore  upon 
the  side  up  which  a man  would  climb.  The  ladder  was  not  built 
across  the  narrowest  gap  between  the  two  silos,  but  from  a point 
on  the  rounded  surface  of  each  nearer  to  the  cow-stable,  so  that, 
while  the  rounded  surfaces  of  the  silos  would  naturally  form  a 
brace  for  the  cross-bars  and  the  uprights  against  any  pressure 
from  the  front,  they  could  not  prevent  a bar  from  being  pulled 
away.  There  was  no  protecting  scantling  or  brace  nailed  to  the 
silos  or  against  the  rungs  or  cross-bars,  so  that  there  was  nothing 
to  hold  them  in  place  or  to  prevent  them  from  being  pulled  out 
of  the  slots  and  away  from  the  silos  except  the  wire  nails  at  the 
end  of  each  cross-bar.  If  these  became  loose,  any  lateral  pull  to 
the  front  might  easily  detach  the  rung. 

The  silos  were  erected  in  the  autumn  of  1*923  by  one  Brien,  a 
carpenter  and  contractor,  who  said  he  had  built  several  silos.  He 
said  the  ladder  was  a very  strong  one,  built  of  spruce  and  well 
constructed,  and  a good  ladder  for  the  purpose.  He  said  he  saw 
the  rung  which  had  come  out,  and  that  there  were  two  4-inch 
nails  at  one  end  and  three  3-inch  nails  at  the  other,  and  one  nail 
partly  driven,  but  upon  cross-examination  he  admitted  he  had 
seen  it  after  it  had  been  replaced,  and  it  was  by  no  means  clear 
how  many  nails  were  in  it  the  day  of  the  accident.  He  said  the 
wood  was  strong  enough  to  carry  1,000  lbs.,  meaning,  as  I under- 
stood him,  that  it  would  carry  that  weight  without  breaking.  He 
said  that  a strip  of  wood  in  front  of  the  rungs,  as  was  suggested 
by  the  carpenter  called  by  the  plaintiff,  was  not  needed  at  all.  He 
could  not  explain  why  the  rung  came  away  as  it  did  except  upon 
the  theory  that  it  had  been  “pounded  out”  or  tampered  with. 

A carpenter  and  builder  called  by  the  plaintiff,  who  examined 
the  place  shortly  before  the  trial,  said  that  the  ladder  was  prac- 
tically perpendicular.  He  had  examined  the  rung  which  had 
come  away  and  which  was  then  again  in  place.  He  swore  that  he 
saw  only  two  nails  in  each  end,  but  this  of  course  was  of  no  assist- 
ance in  determining  the  number  of  nails  on  the  day  of  the  accident. 
He  had  never  built  a round  silo  but  had  built  square  ones.  In  his 
opinion,  the  ladder  was  not  a safe  one:  there  ought  to  have  been 
more  nails  and  also  a strip  in  front  to  brace  it  and  assist  in  keep- 
ing the  rungs  or  cross-bars  in  the  slots. 
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One  Switzer,  a builder  called  by  the  defendant,  confirmed 
Brien’s  evidence  as  to  the  proper  construction  of  the  ladder  and 
its  safety.  I have  no  doubt  that  it  would  be  possible  to  get  others 
to  swear  to  the  same  effect,  and  it,  may  be  that  it  is  easier  to  see 
what  might  have  been  done  to  prevent  what  happened  here  after 
the  event  than  to  foresee  it.  But  I find  it  impossible  to  believe 
that  it  is  good  workmanship  to  build  a ladder  of  this  character  in 
the  way  this  one  was  built,  and  one  need  not  be  a carpenter  to  see 
how  unsafe  it  might  become.  It  must  be  quite  clear  that  a ladder 
so  built  must  in  time  become  unsafe  when  used  by  a heavy  man. 
There  would  of  course  be  some  downward  pull,  but  as  any  one 
mounted  the  ladder  there  would  necessarily  be  a very  great  out- 
ward strain  upon  the  rungs  tending  to  pull  them  away  from  the 
slots  and  the  silos.  While  the  nails  held,  the  ladder  was  safe,  but 
as  soon  as  they  loosened,  either  by  the  constant  strain  upon  them 
or  by  rust,  there  was  nothing  to  prevent  a suddenly  loosened  rung 
from  slipping  out  of  the  slot,  and  precipitating  any  one  holding 
it  to  the  floor.  It  is  obvious  that  an  upright  scantling  fastened 
securely  to  each  silo  against  and  in  front  of  the  cross-bars  would 
have  very  materially  assisted  in  holding  the  cross-bars  in  place 
and  have  prevented  the  accident,  and  it  seems  to  me  that  any 
person  building  such  a ladder  and  knowing  its  intended  use  ought 
to  have  foreseen  the  danger  and  taken  steps  to  prevent  it  in  the 
way  pointed  out  by  Ladouceur,  the  builder  called  by  the  plaintiff. 

It  may  be,  as  Brien  says,  that  it  was  not  needed,  in  the  sense 
that  usually  a ladder  built  without  the  brace  would  serve  the 
purpose,  but  I feel  myself  impelled  to  disagree  with  him  and 
Switzer  and  to  agree  with  Ladouceur  that  the  construction  was 
faulty,  and  I find  that  the  ladder  was  not  built  in  a proper  and 
workmanlike  manner  and  was  not  safe  for  the  purpose  for  which 
it  was  intended. 


Orde,  J.A. 
1927. 
Hurley 


Boyce. 


The  defendant’s  liability,  if  he  is  liable,  rests  upon  an  old  and 
simple  principle  of  the  common  law,  namely,  that  there  is  imposed 
upon  the  master  a duty  to  take  fitting  care  to  see  that  his  servants 
engaged  with  him  in  carrying  on  his  work  or  industry  shall  not 
suffer  injury  either  in  consequence  of  his  personal  negligence  or 
through  his  failure  properly  to  superintend  and  control  the  under- 
taking in  which  he  and  they  are  mutually  engaged,  and  the  duty 
to  superintend  and  properly  to  control  his  work  or  industry  extends 
to  the  provision  of  proper  and  suitable  plant,  and  it  is  negligence 
for  which  he  is  liable  if  he  knows  or  ought  to  know  that  the 
machinery  or  tackle  to  be  used  by  the  persons  employed  by  him 
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is  improper  or  unsafe,  and  notwithstanding  this  knowledge 
sanctions  its  use:  Halsbury’s  Laws  of  England,  yoL  20,  pp.  128-9. 

The  sole  question,  apart  from  the  defences  raised  as  to  the  real 
cause  of  the  accident,  which  will  be  mentioned  later,  is  whether 
or  not  the  defendant  comes  within  the  principle  just  stated.  I 
do  not  propose  to  discuss  the  cases,  which  upon  this  and  cognate 
points  are  numerous  and  bewildering.  Many  of  them  are  com- 
plicated by  questions  as  to  a proper  system  and  control  of  the  work 
and  also  of  common  employment,  neither  of  which  is  involved 
here. 

In  my  judgment,  the  defendant  was  negligent  in  that  he 
caused  to  be  erected  for  the  use  of  his  servants  a ladder  which  was 
improperly  built  and  unsafe  for  the  purpose,  and  in  that  he  ought 
to  have  known  that  it  was  unsafe,  both  at  the  time  it  was  built 
and  at  the  time  the  plaintiff  was  using  it.  It  is  argued  that  he 
was  justified  in  relying  upon  the  contractor  employed  to  build 
the  silos,  but  I think  the  contractor’s  fault  in  constructing  a 
ladder  which  was  unsafe  for  the  purpose  must  be  imputed  to  the 
defendant,  and  that  he  was  therefore  liable  for  any  injuries 
thereby  caused  to  his  servants. 

The  defendant  is  also  liable  upon  the  further  ground  that  he 
failed  to  make  any  proper  and  adequate  examination  of  the  ladder 
from  time  to  time  in  order  to  see  that  it  was  even  in  as  safe  a 
condition,  after  more  than  two  years’  use,  as  it  was  when  first 
erected.  The  defendant  never  made  any  real  examination  of  the 
ladder  for  the  purpose  of  testing  its  safety.  He  says  he  used  the 
ladder  the  week  before  and  “found  nothing  wrong  with  it.”  He 
made  “a  practice  to  look  around  there  once  a week.”  But  merely 
looking  around  or  climbing  the  ladder  (the  defendant  weighing 
only  150  lbs.)  might  not  disclose  any  weakness  or  defect.  It 
would  require  some  more  thorough  examination  than  anything 
the  defendant  did  to  discover  that  the  rung  was  loose.  So  that, 
quite  apart  from  the  original  defect  in  construction,  the  defend- 
ant, in  my  opinion,  was  negligent  in  not  taking  more  effective 
steps  than  he  did  to  ensure  the  continued  safety  of  the  ladder. 

The  defendant  alleges,  in  effect,  that  the  ladder  was  reasonably 
safe  for  its  purpose,  that  the  plaintiff  voluntarily  undertook  the 
risk  of  using  it,  that  it  was  his  duty  to  see  to  its  safe  condition 
and  to  report  if  it  were  unsafe,  and  that  he  failed  to  fulfil  that 
duty,  and  that  the  injury  was  really  caused  by  the  plaintiff’s  own 
negligence  or  was  merely  an  accident. 
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Some  of  these  defences  can  be  dismissed  in  a few  words.  The 
only  risk  the  plaintiff  took  was  the  ordinary  risk  any  man  takes 
who  climbs  a ladder,  even  a perpendicular  one.  There  is  no 
evidence  that  he  was  aware  of  any  other  risk  or  that  he  noticed 
or  appreciated  that  another  brace  or  upright  would  have  made  it 
safer.  Nor  was  there  any  evidence  that  it  was  his  duty  to  see  that 
the  ladder  was  safe.  Of  course,  had  he  discovered  a loose  rung 
and  continued  to  use  the  ladder,  he  might  then  be  responsible  for 
his  own  injury,  but  there  was  no  evidence  that  he  was  aware  of 
anything  wrong.  He  says  the  place  was  dark,  it  was  lighted  by 
one  window  only  and  that  at  the  back,  and  the  plaintiff  would 
have  had  to  make  a careful  inspection  to  discover  anything  wrong. 
I think  he  was  justified  in  assuming  that  the  ladder  was  quite  safe. 

The  defendant  alleged  that  the  accident  did  not  happen  exactly 
as  the  plaintiff  stated  it.  Immediately  after  the  accident,  the 
plaintiff  crawled  into  the  cow-stable  and  called  for  help.  The 
defendant  swears  that  when  the  plaintiff  was  asked  how  it  had 
happened  he  had  said:  “I  don’t  know.  I slipped  going  up  the 
ladder.”  The  defendant’s  wife  swears  he  said  he  slipped  and  fell. 
The  defendant’s  father  also  swears  that  he  heard  the  same  words 
in  the  cow-stable  and  that  later  in  the  house  the  plaintiff  said, 
“As  I was  going  up  I slipped  and  fell,  and  if  I hadn’t  had  the 
gripe”  (i.e.,  the  ensilage  fork)  “I  might  have  caught  the  ladder 
and  saved  myself.”  The  plaintiff  denies  making  any  such  state- 
ments; and,  while  it  is  possible  that  he  said  something  as  to  what 
had  happened,  he  was  admittedly  suffering  a great  deal  from  his 
injuries,  and  I attach  little  importance  to  anything  he  may  have 
said  just  then.  In  the  face  of  the  plaintiff’s  denial,  I am  not 
prepared  to  accept  the  statements  of  the  defendant,  his  wife  and 
his  father,  as  to  the.  exact  words  used  by  the  plaintiff,  or,  if  used, 
to  give  them  the  meaning  pressed  upon  me  by  the  defence.  The 
contention  is  that  what  really  happened  was  that  the  plaintiff’s 
feet  slipped  off  one  of  the  lower  rungs,  thereby  throwing  all  his 
weight  upon  the  rung  then  held  by  his  hands,  and  causing  it  to 
be  jerked  completely  out  of  the  slot.  Even  had  the  plaintiff’s 
feet  slipped,  that  would  not  exonerate  the  defendant  from  the 
responsibility  for  a ladder  as  defectively  built  as,  in  my  opinion, 
this  one  was.  Uprights  securely  nailed  to  the  silos  in  front  of  the 
cross-bars  would  probably  have  prevented  the  bar  from  completely 
coming  away  even  if  loosened  by  a sudden  pull. 

It  was  also  argued  that  the  plaintiff  ought  not  to  have  carried 
the  pitch-fork  up  with  him,  but  should  have  used  a rope  hanging 
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alongside  the  silo.  The  rope  had  been  used  by  the  defendant's 
father,  who  was  75  years  old,  and  who  had  found  the  pitch-fork 
awkward  to  carry  up  the  ladder  when  he  had  had  occasion  to  take 
it  up.  But  it  was  clear  that  this  was  because  of  his  age  and  the 
possible  danger  of  falling  upon  the  fork.  The  defendant  says  he 
once  told  the  plaintiff  it  would  be  safer  to  use  the  rope.  The 
plaintiff  says  he  never  saw  or  heard  of  any  rope  intended  to  be 
used  for  pulling  up  the  pitch-fork.  Had  the  plaintiff’s  fall  been 
caused  by  the  carrying  of  the  pitch-fork,  there  would  be  some 
force  in  this  argument,  especially  if  the  plaintiff  had  been  warned. 
But  the  contention  here  is  that  if  the  plaintiff  had  not  been  en- 
cumbered with  the  fork  he  might  have  been  able  to  catch  another 
rung  or  the  open  doorway  or  window  of  the  silo  and  so  have  saved 
himself.  This  is  of  course  mere  conjecture.  The  pitch-fork  had 
nothing  to  do  with  the  'accident,  and  I cannot  find  that  there  was 
any  contributory  negligence  because  the  plaintiff  carried  it  up 
the  ladder  with  him. 

In  my  judgment,  the  defendant  is  liable  for  the  plaintiff’s 
injuries. 

The  plaintiff  was  taken  to  the  Ottawa  Civic  Hospital  and  re- 
mained there  until  the  16th  June  following,  nearly,  four  months  in 
all.  His  injuries  have  resulted  in  a permanent  shortening  of  the 
left  leg  of  about  three-quarters  of  an  inch,  and  there  is  an  arth- 
ritic condition  of  the  left  knee.  There  is  also  some  injury  to  what 
Dr.  Gardner  called  the  “compensatory  nerve,”  due  to  the  shortening 
of  the  leg  and  the  consequent  readjustment.  The  plaintiff  still 
suffers  pain  in  his  thigh  and  his  knee-cap. 

After  leaving  the  hospital  he  was  unable  to  work  until  Sep- 
tember, then  tried  to  do  some  work  but  had  to  give  it  up.  In  De- 
cember he  got  a job  driving  for  a coal-dealer  at  $18  per  week,  and 
at  the  trial  said  he  had  lost  about  a month’s  work  since  then. 
Before  the  accident  he  had  had  an  offer  of  $65  per  month  with 
board  and  lodging  from  a farmer  in  Western  Canada.  It  is 
probable  that  the  plaintiff  will  eventually  be  able  to  work  as  well 
as  ever,  but  Dr.  Gardner  says  that  it  will  be  at  least  9 months 
after  leaving  the  hospital  before  he  can  do  manual  labour,  and 
that  it  will  be  a long  time  before  the  stiffness  and  pain  will  leave 
him.  He  was  a free  patient  at  the  hospital,  so  that  his  dam- 
ages are  confined  to  his  lost  wages  and  compensation  for  pain  and 
suffering.  It  is  not  easy  to  make  any  exact  computation,  but, 
proceeding  as  a jury  would  do,  T think  that  the  sum  of  $1,500 
would  be  a fair  sum  at  which  to  fix  his  damages. 
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There  will  therefore  be  judgment  for  the  plaintiff  for  $1,500 
and  costs. 

The  defendant  appealed  from  the  judgment  of  Orgei,  J.A. 

October  21  and  November  1 and  2.  The  appeal  was  heard  by 
Mulock,  C.J.O.,  Magee,  Hoggins,  Ferguson,  and  Grant,  JJ.A. 

A.  E.  Iloneyivell , for  the  appellant,  contended  that  the  evidence 
shewed  that  he  had  done  everything  that  a reasonable  and  prudent 
man  in  similar  circumstances  would  have  done.  The  ladder  was 
constructed  hy  a competent  contractor,  it  was  in  constant  use,  and 
was  tested  and  inspected  from  time  to  time.  The  appellant  was 
not  liable  as  an  insurer,  and  the  pulling  out  of  the  rung  could  not 
have  been  foreseen.  Reference  to  Beven  on  Negligence,  3rd  ed., 
vol.  1,  pp.  130,  613,  617,  618,  and  631;  Halsbury’s  Laws  of  Eng- 
land, vol.  20.  paras.  234,  286;  Priestly  v.  Fowler  (1837),  7 L.J. 
N.S.  Ex.  4-2;  Bayley  v.  Love ,.  [1924]  3 W.W.R.  155;  Slattery  v. 
Haley  (1922),  52  O.L.R.  95;  Blyth  v.  Birmingham  Waterworks 
Co.  (1856),  11  Ex.  781,  at  p.  784;  Bainard  v.  Michigan  Central  R. 
R.  Co.  (1908),  13  O.W.R.  112. 

J.  A.  Macintosh,  K.C.,  for  the  plaintiff,  respondent,  argued 
that,  as  no  explanation  was  offered  in  the  evidence  as  to  why  the 
rung  came  out,  it  was  a case  of  res  ipsa  loquitur,  in  which  the  onus 
rested  on  the  appellant.  This  doctrine  applies  to  cases  of  master 
and  servant:  Kolari  v.  Mond  Nickel  Co.  (1914),  32  O.L.R.  470; 
Monaghan  v.  W.  H.  Rhodes  & Son,  [1920]  1 K.B.  487;  Smith  v. 
Baker,  [1891]  A.C.  325.  The  master  cannot  get  rid  of  his  lia- 
bility for  the  original  faulty  construction  by  employing  an  inde- 
pendent contractor  if  he  ought  to  have  known  that  the  structure 
was  unsafe  for  the  purpose  for  which  it  was  used,  which  is  the 
effect  of  the  finding  of  the  learned  trial  Judge.  The  ladder  was 
manifestly  unsafe  and  of  faulty  construction.  It  was  not  a latent 
defect,  but  was  one  that  the  master  should  have  known  of,  and 
he  is  therefore  liable.  Reference  to  Toronto  Power  Co.  Ltd.  v. 
Paskwan,  [1915]  A.C.  734;  Waugh-Milburn  Construction  Co.  v. 
Slater  (1913),  48  Can.  S.C.R.  609;  Smith’s  Master  and  Servant, 
7th  ed.,  p.  157;  Williams  v.  Birmingham  Battery  and  Metal  Co., 
[1899]  2 Q.B.  338;  Francis  v.  Cockrell  (1870),  L.R.  5 Q.B.  501; 
Tarry  v.  Ashton  (1876),  1 Q.B.D.  314;  Hughes  v.  Perciual  (1883), 
8 App.  Cas.  443. 


Orde,  J.A. 

1927. 

Hurley 

v. 

Boyce. 


January  16.  Mulock,  C.J.O. : — This  is  an  appeal  by  the  de- 
fendant from  the  judgment  of  Orde,  J.A.,  awarding  the  plaintiff 
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App.  Div.  $1,500  damages  because  of  injury  sustained  by  him  under  the  fol- 
lowing  circumstances. 

• On  the  10th  November,  1925,  the  plaintiff  was  engaged  as  a 

Hurle:y  farmhand  by  the  defendant,  one  of  his  duties  being  to  feed 
Boyce.  ensilage  to  the  defendants  cattle.  The  ensilage  was  contained  in 

Mulock,  two  silos,  and  it  was  the  plaintiff  s duty  each  day  to  ascend  a 
C'  J.O.  stationary,  perpendicular  structure  which  was  connected  with 
both  silos  and  served  the  purpose  of  a ladder  for  each  of  them,  to 
enter  one  of  the  silos  and  to  throw  out  therefrom  upon  the  stable 
concrete  floor  below  a daily  supply  of  ensilage.  This  work  he 
performed  in  safety  until  the  21st  February,  1926,  but  on  that 
day,  when,  in  the  discharge  of  his  duty,  he  had  ascended  this 
structure  to  an  elevation  of  about  14  feet,  the  rung  which  he  was 
then  holding  became  detached  from  the  silo  to  which  it  had  been 
nailed,  and  in  consequence  he  fell  to  the  ground,  breaking  his  leg 
and  sustaining  other  injuries. 

He  charges  that  the  rungs  of  the  structure  were  not  securely 
fastened  to  the  silos,  by  reason  whereof  it  was  in  an  unsafe,  danger- 
ous, and  unfit  condition,  and  that  the  defendant  was  negligent  in 
so  maintaining  it  and  was  also  negligent  by  reason  of  the  fact  that 
the  place  in  which  the  structure  was  erected  was  imperfectly 
lighted. 

In  the  autumn  of  1923,  one  W.  J.  Brien,  a carpenter  and  con- 
tractor, built  for  the  defendant  the  “ladder”  and  the  two  silos  in 
question.  They  were  circular  in  shape,  about  25  feet  high  and 
within  about  2 feet  of  each  other.  The  structure  consisted  of 
boards  which  served  as  rungs.  They  were  4 feet  2 inches 
long,  6 inches  wide,  and  about  one  inch  and  a half  thick,  and 
when  in  position  the  step  from  one  rung  to  the  other  was  about 
20  inches;  they  were  secured  to  the  two  silos  in  the  following 
manner.  Nailed  to  the  side  of  one  of  the  silos  — both  of  which 
were  built  of  spruce  lumber — was  an  upright  scantling,  two  inches 
by  four,  into  which  an  end  of  each  rung  was  dovetailed  and  there 
nailed;  the  other  end  was  bevelled  so  as  to  adapt  itself  to  the 
circular  shape  of  the  other  silo,  to  the  side  of  which  it  was  nailed. 
Thus  there  was  nothing  except  the  nails  themselves  to  prevent 
their  yielding  to  outward  pressure. 

The  following  are  extracts  from  the  plaintiff’s  evidence: — 

“Q.  When  the  rung  came  away,  did  it  come  away  with  your  left 
or  ri<rht  hand?  A.  In  both.  My  right  hand  I catched  first. 

“Q.  And  then  with  the  left?  A.  Yes,  and  it  came  right  down. 

“Q.  And  vou  had  both  hands  on  tlrs  rung,  is  that  so?  A.  Yes, 
and  I came  down. 
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‘■Q.  Where  were  your  feet?  A.  They  were  standing  on  the  next 
step — the  step  underneath  me,  of  course. 

“Q.  The  next  step  to  the  rung,  or  farther  down?  A.  There 
should  be  two  down. 

“Q.  Was  it  two  down?  A.  1 could  not  exactly  say.  Just  the 
same  as  you  go  on  any  steps. 

UQ.  What  caused  the  rung  to  come  out  ? A.  1 do  not  know. 

“Q.  Were  your  feet  still  on  the  rung  below  when  the  one  on 
which  your  hands  were  came  out?  A.  Sure  they  were.  . . . 

UQ.  There  was  nothing  the  matter  with  the  ladder  when  you 
started  to  go  up  and  down  it  in  November?  A.  I could  not  notice 
anything. 

“Q.  Now,  did  you  notice  anything  the  matter  with  it  until  the 
day  you  fell  and  hurt  yourself?  A.  No.  It  was  pretty  dark,  and 
I didn’t  know  how  it  was  at  that  time. 

“Q.  If  a rung  was  loose,  you  would  feel  it  shake  when  going  up 
and  down.  A.  Sure. 

“Q.  And  you  did  not  feel  that  happen  at  all,  did  you?  A.  No. 

“Q.  What  would  you  have  done,  Mr.  Hurley,  supposing  that 
when  going  up  the  ladder  you  had  found  one  of  the  rungs  loose ; it 
would  have  been  your  duty  to  mend  it,  wouldn’t  it?  A.  If  I had 
seen  one  loose  I would  have  reported  it  to  the  boss ; I would  not  go 
and  put  myself  in  danger. 

“Q.  But  you  had  nothing  to  report  about  this  ladder?  A.  I 
could  not  see  anything.” 

The  defendant,  his  father,  and  his  wife  each  swore  that  the 
plaintiff’s  explanation  to  each  of  them  as  ;to  how  the  accident 
happened  was  that  he  slipped.  The  plaintiff  denied  having  made 
such  statements  or  having  slipped.  He  was  a heavy  man,  weigh- 
ing over  200  pounds. 

T.  Ladouceur,  a contractor  and  builder,  swore  that  he  had 
examined  the  ladder,  and  that  of  the  four  or  five  rungs  which  he 
had  examined  there  were  only  two  3-inch  nails  in  each  end.  Asked 
his  opinion  with  regard  to  the  ladder,  he  said : — 

“I  would  not  call  it  on  the  safe  side  the  way  it  is  nailed.  I 
know  if  I built  it  myself  I would  have  put  in  more  nails,  and 
would  have  put  in  a strip  in  front  of  the  rungs,  especially  on  an 
upright  ladder.” 

Mr.  Brien,  the  builder  of  the  silos  and  ladder,  swore  that  “the 
ladder  is  a very  strong  one  to  start  with  and  well  constructed  ;” 
that  its  present  condition  was  “all  right;”  that  there  were  six 
nails  in  the  rung  in  question ; that  the  structure  was  “a  good  ladder 
for  the  purpose.”  As  to  the  suggestion  that  there  should  have 
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been  a strip  nailed  in  front  of  the  rungs,  he  said,  “It  was  not 
needed  at  all.”  The  only  possible  explanation  which  he  was  able 
to  offer  for  the  rung  coming  away  was  “unless  it  was  pounded 
off.”  Mr.  Switzer,  a contractor,  gave  it  as  his  opinion  that  the 
ladder  was  “safe  enough  for  any  man  to  climb  up  and  strong 
enough  for  anybody  and  that  there  were  enough  nails  to  hold  any 
one  man  going  up  or  down.”  He  expressed  no  opinion  as  to  the 
advisability  of  strips  being  nailed  across  the  ends  of  the  rungs. 

The  evidence  shews  that  the  rung  gave  way  by  reason  of  the 
nails  being  drawn  out,  either  by  the  plaintiff  pulling  on  the  rung 
to  lift  himself  up  when  standing  on  a lower  rung,  or,  if  he  slipped, 
then  by  his  weight  suddenly  being  transferred  to  the  rung.  In 
either  event  the  rung  was  insufficiently  secured. 

In  Smith  v.  Balcer , [1891]  A.C.  325,  at  p.  362,  Lord  Herschell 
says : — 

“It  is  quite  clear  that  the  contract  between  employer  and 
employed  involves  on  the  part  of  the  former  the  duty  of  taking 
reasonable  care  to  provide  proper  appliances,  and  to  maintain 
them  in  a proper  condition,  and  so  to  carry  on  his  operations  as 
not  to  subject  those  employed  by  him  to  unnecessary  risk.” 

The  rule  is  expressed  in  another  way  in  Cole  v.  De  Trafford, 
[1918]  2 K.B.  523,  by  Pickford,  L.J.,  as  follows  (p.  527)  : — 

“I  think  the  master’s  obligation  may  be  expressed  in  this  way. 
It  is  an  obligation  not  by  his  own  personal  negligence  to  expose 
the  servant  to  danger,  and  what  is  personal  negligence  of  the 
master  must  depend  upon  the  facts  of  the  particular  case.” 

Here  we  have  a perpendicular  ladder,  25  feet  high,  which  it 
was  the  duty  of  the  plaintiff  daily  to  ascend  and  descend,  and  at 
the  base  of  which  was  a concrete  floor.  For  the  plaintiff’s  safety, 
these  conditions  required  the  ladder  to  be  maintained  in  a reason- 
ably safe  state.  The  defendant,  a farmer,  must  have  realised  it 
to  be  his  duty  to  see  that  it  was  safe.  A week  before  the  accident 
he  ascended  it  “and  saw  nothing  wrong  with  it;”  he  made  it  his 
“practice  to  look  around  that  work  at  least  once  a week.”  Any 
reasonable  person  would  have  realised  that,  as  the  plaintiff  seized 
the  rungs  when  ascending  or  descending  this  upright  ladder,  there 
wrould  be  a pressure  away  from  the  ladder  which  would  have  a 
tendency  to  pull  out  the  nails  in  the  rungs,  and  that  it  was  impru- 
dent not  to  adopt  from  time  to  time  reasonable  means  to  counter- 
act such  pressure  in  order  to  prevent  injury  to  the  plaintiff.  It 
would,  I think,  have  been  evident  to  any  reasonably  careful  person 
that  failure  to  adopt  such  means  to  prevent  the  nails  drawing  out 
would  be  likely  to  endanger  the  plaintiff’s  safety. 
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Magee  and  Hodgins,  JJ.A.,  agreed  with  Mulock,  C.J.O. 

Grant,  J.A. : — A duty  devolves  upon  the  master  to  provide 
reasonably  safe  plant  and  premises  for  the  carrying  on  of  the 
work  which  the  servant  is  employed  to  do.  The  master  may  dele- 
gate that  duty  to  another,  provided  that  he  exercises  reasonable 
care  to  select  a competent  person  to  perform  the  duty. 

In  the  present  case  there  is  no  evidence  that  Brien,  the  con- 
tractor, to  whom  was  entrusted  the  work  of  erecting  the  two  silos 
and  the  ladder  by  which  they  were  to  be  made  accessible,  was  not 
a competent  builder,  nor  was  there  any  evidence  that  the  defendant 
did  not  exercise  reasonable  care  in  selecting  him  for  the  job.  That 
being  so,  the  law  clearly  stated  in  Junor  v.  International  Hotel  Co. 
Ltd.  (1914),  312  O.L.R.  399,  is  applicable;  and,  even  though  the 
original  construction  of  the  ladder  was  faulty,  there  would  not, 
upon  that  ground  alone,  be  a liability  devolving  upon  the  defend- 
ant, the  master.  Further,  with  great  respect,  I am  of  opinion  that 
the  Court  is  not  authorised  to  set  its  opinion  as  to  safe  or  faulty 
construction  over  against  the  opinion  or  judgment  of  the  contractor 
(as  to  whom  there  is  no  evidence  of  incompetency)  and  to  find  the 
master  liable  because  the  Court  thinks  the  construction  of  the 
ladder  faulty,  which  the  contractor  considered  safe.  The  master’s 
liability  or  non-liability  in  such  a case  depends  upon  the  answer 


The  happening  of  the  accident  shews  that  the  ladder  was  not 
in  a safe  condition.  This  any  reasonably  careful  man  on  proper 
examination  would  have  discovered.  Even  if  the  ladder  when 
built  was  reasonably  safe,  there  was  a time-limit  to  its  safety, 
and  the  defendant  was  not  entitled  to  neglect  proper  inspection 
and  necessary  repair  until  the  happening  of  an  accident.  It  had 
been  in  use  two  years,  the  effect  of  which  must  have  been  to  loosen 
gradually  the  hold  of  the  nails  in  the  wood.  During  the  whole 
of  that  period  the  defendant  does  not  appear  to  have  made  any 
sufficient  inspection  of  its  condition,  and  the  fair  inference  is 
that,  even  if  the  ladder  was  originally  safe,  it  had  in  the  course 
of  time  become  unsafe. 

It  was  competent  for  the  trial  Judge,  sitting  as  a jury,  to  take 
all  these  circumstances  into  consideration  in  determining  whether 
or  not  the  defendant  had  failed  in  his  duty  to  the  plaintiff,  and 
he  has  found  that  at  the  time  of  the  accident  the  ladder  was  unsafe 
and  that  the  defendant  was  negligent  in  leaving  it  in  that  condi- 
tion. I agree  with  him  in  his  finding  and  think  this  appeal  should 
be  dismissed  with  costs. 
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to  the  question,  “Did  he  exercise  reasonable  care  to  select  a com- 
petent person  to  build  his  silos  and  ladder?”  If  he  did,  even 
though  the  Court  be  of  opinion  that  the  construction  of  the  ladder 
was  faulty,  that,  of  itself,  is  not  enough  to  establish  liability  on 
the  part  of  the  master. 

For  this  reason  I am  unable  to  uphold  the  judgment  of  the 
learned  trial  Judge  upon  the  first  ground. 

After  his  plant  and  premises  have  been  erected  or  constructed, 
the  master  owes  another  duty  to  his  servant  in  respect  thereof, 
namely,  to  exercise  reasonable  care  to  see  that  they  are  maintained 
in  a safe  condition.  This  is  usually  referred  to  as  the  master’s 
duty  to  inspect. 

“A  failure  to  maintain  proper  plant  and  equipment  and  com- 
petent servants  is  equally  a breach  of  the  master’s  duty  at  common 
law  as  is  a failure  to  provide  them  in  the  first  instance.  He  must 
keep  the  machinery  in  the  condition  in  which,  from  the  terms  of 
the  contract  or  the  nature  of  the  employment,  the  servant  has  a 
right  to  expect  that  it  will  be  kept.  This  involves  a duty  to  inspect 
from  time  to  time  the  plant  and  equipment  employed  in  the  under- 
taking, whether  inanimate  or  animate:”  Halsbury’s  Laws  of  Eng- 
land, vol.  20,  p.  130,  para.  255. 

The  same  principles  are  stated,  in  somewhat  similar  language, 
by  Lord  Herschell  in  Smith  v.  Baker,  [1891]  A.C.  325,  at  p. 
362 : — 

“It  is  quite  clear  that  the  contract  between  employer  and  em- 
ployed involves  on  the  part  of  the  former  the  duty  of  taking  rea- 
sonable care  to  provide  proper  appliances,  and  to  maintain  them  in 
a proper  condition,  and  so  to  carry  on  his  operations  as  not  to 
subject  those  employed  by  him  to  unnecessary  risk.  Whatever  the 
dangers  of  the  employment  which  the  employed  undertakes, 
amongst  them  is  certainly  not  to  be  numbered  the  risk  of  the 
employer’s  negligence,  and  the  creation  or  enhancement  of  danger 
thereby  engendered.” 

The  law  upon  this  matter  was  thus  stated  to  a jury  by  the  late 
Chief  Justice  Cockburn  in  a case  which  has  be§n  frequently  cited 
with  approval:  Webb  v.  Rennie  (1865),  4 F.  & F.  608,  at  p.  612: — 

“The  law  upon  the  subject  up  to  a certain  point  was  clear — 
viz.  that  where  a particular  service  necessarily  involves  a certain 
amount  of  danger,  the  servant  who  engages  in  the  employment 
must  submit  to  the  risks  attendant  upon  it  in  the  course  of  its 
ordinary  conduct  and  management;  but  that,  on  the  other  hand, 
the  servant  had  a right  to  expect  that  he  shall  only  be  exposed  to 
the  ordinary  risks  of  the  employment,  and  that  the  machinery  or 
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apparatus  about  which  he  is  to  be  employed,  and  out  of  which 
danger  arises,  shall  be  attended  to  with  reasonable  care,  to  insure 
its  being  in  a fit  state  to  be  worked  without  undue  or  extraordinary 
danger  to  those  employed  in  or  about  it;  and  although  in  general 
an  employer  was  not  liable  unless  he  knew  of  the  danger,  yet  it 
was  his  business  to  know  if,  by  reasonable  care  and  precaution,  he 
could  ascertain  whether  the  apparatus  or  machinery  were  in  a fit 
state  or  not.  It  was  not  enough,  therefore,  that  the  master  did 
not  know  of  the  danger  if,  by  reasonable  care,  he  might  have 
known,  and  if,  reasonably,  he  ought  to  have  known,  and  to  have 
taken  the  proper  means  of  knowing.” 

In  Murphy  v.  Phillips  (1876),  35  L.T.R.  477,  at  p.  478,  Chief 
Baron  Kelly  states  : — 

“If  then  became  a question  whether,  from  whatever  cause  the 
accident  may  have  occurred,  it  was  or  not  the  duty  of  the  defendant, 
as  the  master  and  employer  of  the  plaintiff,  to  see  and  examine 
from  time  to  time  the  state  and  condition  of  the  chains  and  other 
machinery  employed  upon  his  premises  in  his  business.  I am  of 
opinion  very  clearly  that  it  was,  and  that  the  defendant  was  bound 
from  time  to  time,  as  the  occasion  might  require,  to  have  the 
chains  used  in  his  business,  and  of  course,  therefore,  the  particular 
chain  in  question,  properly  and  duly  examined  and  tested  periodi- 
cally.” 

In  Beven  on  Negligence,  3rd  (Can.)  ed.,  p.  628,  the  law  is  sum- 
marised as  follows: — 

“Where  the  workman  enters  on  the  work  with  all  the  accessor- 
ies in  a reasonably  fit  condition,  and  by  reason  of  nonrepair  or 
absence  of  supervision  such  condition  becomes  altered  so  that  an 
accident  occurs,  then  the  presumption  is  that  the  employer  is 
guilty  of  negligence ; for  it  is  not  the  duty  of  the  workman  to  watch 
the  gradual  attrition  of  machinery  or  plant  until  it  is  in  such  a 
state  that  danger  may  probably  arise,  and  then  to  give  notice  to 
the  master,  so  that  repairs  may  be  executed,  or,  in  the  alternative, 
the  contract  varied;*  while  it  is  the  duty  of  the  employer,  when 
the  workman  has  entered  upon  an  employment  with  reasonably  fit 
and  proper  machinery,  and  undertaking  no  more  than  the  ordinary 
risks,  to  keep  all  the  surroundings  of  the  work  in  suitable  condi- 
tion ; and  the  burthen  of  proof  lies  on  him  to  shew  he  has  done  so. 
The  workman’s  duty  is  to  get  on  with  his  work  to  the  best  of  his 
ability,  and  while  doing  his  duty  he  is  entitled  to  trust  to  the  master 
doing  his.” 

Such  being  the  law,  what  is  the  evidence  as  to  inspection,  or 
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the  absence  of  it,  in  the  case  at  bar?  It  is  very  brief,  and  reads 
as  follows : — 

The  defendant  (in  chief),  pp.  36  and  37: — - 

“Q.  How  recently  had  you  been  up  the  ladder.  A.  I had  been 
up  there  the  week  previous. 

“Q.  In  what  condition  did  you  find  the  ladder  then?  A.  I 
could  not  see  anything  wrong  with  it. 

“Q.  How  long  before  that  had  you  been  up  the  ladder?  A.  I 
make  it  a practice  to  look  around  that  work  at  least  once  a week.” 

And  on  cross-examination,  at  p.  41,  line  14: — 

“Q.  When  was  the  last  time  you  examined  it  previous  to  the 
accident?  A.  The  week  previous. 

“His  Lordship:  When  you  say  you  examined  it,  what  do  you 
mean  by  that?  A.  I had  been  up  that  ladder. 

“Q.  How  much  do  you  weigh?  A.  Around  160  pounds. 

“Q.  Stripped,  or  with  your  clothes  on?  A.  With  my  clothes, 
your  Honour. 

“Q.  Of  course  you  appreciate  the  fact  that  Hurley  is  a pretty 
big  man,  don’t  you?  A.  Yes,  I do. 

“Q.  Six  feet  three  inches  in  height,  and  weighing  one-third  as 
much  again  as  you  do,  or  more  than  that?” 

It  is  quite  apparent  that  what  the  defendant  did  was  not  in 
the  nature  of  an  examination  of  the  ladder  at  all,  was  not  so  in- 
tended, and  would  not  disclose  whether  or  not  the  ladder  was  in 
such  a condition  as  to  be  reasonably  safe  for  use  by  his  servant,  a 
man  very  much  heavier  than  himself.  Is  that  the  nature  and 
extent  of  the  inspection  which  the  law  requires,  and  the  reasonable 
care  which,  it  is  necessary,  the  master  should  exercise?  I do  not 
think  so.  It  may  be  urged  that  the  master  himself  went  up  the 
ladder.  That  is  true,  but  he  knew  that  his  servant  was  a much 
heavier  man  than  himself,  and  the  ladder  which  carried  him 
might  not  withstand  the  strain  of  the  greater  weight  to  which  it 
was  daily  subjected. 

But  I do  not  understand  that  the  law  is  satisfied  with  such  a 
perfunctory  inspection  as,  at  the  highest,  is  disclosed  by  the  defen- 
dant’s testimony.  The  place  where  the  ladder  was  erected  was 
in  darkness,  or  at  best  was  so  nearly  so  that  Ladouceur,  one  of 
the  witnesses,  had  to  light  matches  to  enable  him  to  see  ( vide  foot 
of  p.  27).  Further,  it  was  stated  in  evidence  by  Switzer,  a builder 
called  as  a witness  for  the  defence,  that  when  he  examined  the 
ladder  a week  before  the  trial,  and  pulled  on  the  rung  in  question 
(which  had  been  replaced),  it  budged  “a  little  bit,  not  much” 
(vide  p.  55,  at  foot  of  page). 
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Upon  this  phase  of  the  matter,  I agree  with  the  opinion  of  my  App.  Div. 
Lord  the  Chief  Justice,  which  I have  been  permitted  to  read,  and  j<j2S. 

upon  the  ground  that  the  defendant  failed  in  his  duty  to  inspect,  

I am  of  opinion  that  the  decision  of  the  learned  trial  Judge  should  v, 
be  affirmed  and  this  appeal  dismissed  with  costs.  Boiyoe. 


Grant,  J.A. 

Ferguson,  J.A. : — -The  cases  of  Smith  v.  Baker , [1891]  A.C. 

325,  Junor  v.  International  Hotel  Co.  Ltd .,  32  O.L.R.  399, 
and  Magill  v.  Township  of  Moore  (1918),  43  O.L.R.  372,  seem 
to  me  to  be  authority  for  the  following  propositions  of  law: — 

1.  That  the  master  is  not  an  insurer  of  the  servant’s  safety, 
and  he  does  not  guarantee  the  safety  of  the  place  in  which  the 
servant  works. 

2.  That  the  master’s  duty  is  limited  to  taking  reasonable  care 
to  provide  proper  appliances  and  a safe  place  and  to  taking  reason- 
able care  to  maintain  the  place  or  appliances  in  a proper  condition. 

3.  That  wdiat  is  reasonable  care  depends  on  the  circumstances 
of  each  case. 

4.  That,  where  the  master  employs  a contractor  to  erect  a 
building  or  to  do  the  work,  and  does  not  personally  interfere  with 
the  work,  he  is  not  responsible  for  the  negligence  or  want  of  skill 
of  the  contractor  in  doing  the  work,  unless  it  is  made  to  appear 
that  the  master  knew  or  ought  to  have  known  that  the  contractor 
was  incompetent,  or  that  the  master  knew  or  ought  to  have  known 
that  the  work  done  by  the  contractor  was  improper  work  and  such 
as  rendered  the  appliances  or  the  premises  unsafe. 

The  case  of  Lovegrove  v.  London  Brighton  and  South  Coast 
Railway  Co.  (1864),  16  C.B.  N.S.  669,  approved  and  applied  in 
Junor  y.  International  Hotel  Co.  Ltd.,  at  p.  410,  seems  to  me  to 
be  authority  for  the  proposition  that  in  an  action  by  the  servant 
against  his  master  it  is  on  the  servant  to  shew  that  the  master  was 
negligent  in  the  selection  of  the  contractor  or  the  person  he  em- 
ployed to  do  the  work,  or  to  supply  the  materials,  rather  than  on 
the  master  to  shew  that  he  employed  a competent  contractor,  and 
that  proof  that  the  work  complained  of  was  improper  in  design 
or  was  negligently  performed  does  not  establish  that  the  master 
was  negligent  in  the  selection  of  his  contractor. 

The  duty  of  the  master  to  inspect  his  premises  in  order  to 
perform  his  obligation  to  take  reasonable  care  to  maintain  in  a safe 
condition  the  place  where  he  puts  his  servant  to  work  is  very  fully 
discussed,  and  I think  accurately  stated,  in  the  case  of  Cole  v. 

De  Trajford , [1918]  2 K.B.  523,  and  this  case  seems  to  me  to  be 
authority  for  the  following  propositions: — 
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1.  That  the  measure  of  examination  and  inspection  required 
varies  according  to  the  subject-matter  to  be  inspected. 

2.  That  the  measure  of  the  master’s  duty  in  this  case  cannot 
be  said  to  be  a matter  of  common  knowledge,  but  is  a question 
that  should  be  determined  on  evidence  going  to  establish  the  prac- 
tice of  careful,  prudent  owners  and  operators  of  such  silos,  i.e., 
farmers,  by  proving  the  usual  times  and  methods  of  making  exam- 
inations or  inspections  of  such  premises  by  careful  and  prudent 
members  of  the  class  of  persons  that  own,  maintain,  and  operate 
silos. 

In  this  case  it  is  established  that  the  defendant  employed  a 
contractor  to  build  the  silos  and  ladder  complained  of,  and  there 
is  no  suggestion  that  the  defendant  knew  that  the  contractor  he 
employed  was  either  incompetent  or  careless,  or  that,  had  he  in- 
quired, he  would  have  learned  and  known  that  the  contractor  was 
incompetent,  nor  is  it  suggested  that  the  defendant  interfered 
with  the  contractor. 

The  contractor’s  evidence  is  that  he  had  built  a number  of 
these  silos  and  that  the  ladder  complained  of  was  a safe  and  proper 
one.  Mr.  Switzer,  called  by  the  defence  as  an  expert,  approved 
of  the  design  and  workmanship  of  the  ladder  and  was  of  opinion 
that  the  ladder  was  a proper  and  safe  one. 

On  the  other  hand,  Mr.  Ladouceur,  called  for  the  plaintiff  as 
an  expert,  did  not,  as  I read  his  evidence,  either  say  or  suggest 
that  the  ladder  was  obviously  unsafe  in  design  or  workmanship, 
the  effect  of  his  evidence,  as  I interpret  it,  being  that,  had  more 
nails  been  used  than  he  thought  were  uesd,  the  ladder  would  have 
been  safe,  though  he  did  say  that  had  he  built  the  ladder  he  would 
have  strengthened  the  hold  of  the  nails  in  the  rungs  by  a brace 
on  the  outside  of  the  upright  into  which  the  rungs  were  let. 

The  evidence  and  criticism  of  the  plaintiff’s  expert  witness 
seems  to  have  been  based  on  the  theory  or  assumption  that  enough 
nails  were  not  used  to  fasten  the  rungs  securely  and  permanently 
to  the  uprights,  for  he  seems  to  have  thought  that  there  were  two 
uprights  instead  of  only  one.  The  foundation  on  which  this 
criticism  was  based  was  questioned  by  evidence  tending  to  shew 
that  the  plaintiff’s  expert  was  mistaken  as  to  the  number  of  up- 
rights and  the  number  of  nails  used  to  fasten  each  rung  to  the 
upright  or  uprights,  but  the  learned  trial  Judge  did  not  express 
any  opinion  on  the  question  as  to  whether  or  not  the  plaintiff’s 
expert  was  or  was  not  mistaken  in  reference  to  the  facts. 
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During  the  course  of  the  trial  the  learned  trial  Judge  (see  p. 
34  of  the  transcript  of  the  evidence)  said: — 

“I  would  say,  unless  you  can  shew  me  to  the  contrary,  that  it 
is  part  of  the  duty  of  a master,  where  a servant's  duty  requires 
that  he  shall  use  any  kind  of  appliance  or  machinery  of  any  kind 
or  anything  for  the  performance  of  his  labour,  to  see  that  they 
are  in  proper  and  fit  condition  for  the  work  and  service  of  the 
servant." 

And  a study  of  his  reasons  for  judgment  has  not  satisfied  me 
that  the  learned  trial  Judge  changed  the  view  he  expressed  as  to 
the  limits  of  the  master's  obligation  or  duty,  and  directed  his 
mind  to  the  question,  “Did  the  master  take  reasonable  care  to 
supply  his  servant  with  a safe  place  and  appliances  for  his  work?" 
rather  than,  “Did  the  master  in  fact  supply  a safe  place  and 
appliances?"  But,  however  that  may  be,  it  is,  I think,  apparent 
from  the  reasons  of  the  learned  trial  Judge  that  he  discarded  or 
disregarded  the  evidence  of  the  expert  witnesses  on  both  sides, 
and  based  his  conclusions  as  to  the  design,  workmanship,  and 
safety  of  the  ladder  on  his  own  knowledge  and  experience,  or  on 
what  is  called  common  knowledge,  rather  than  on  the  evidence 
offered. 

With  deference,  I am  unable  to  accept  the  view  that  what  is 
or  is  not  a proper  and  safe  or  obviously  unsafe  design  for  such 
a ladder  as  is  here  in  question  is  a matter  of  common  knowledge, 
or  is  a matter  that  may  be  determined  solely  by  reference  to 
common  knowledge,  or  on  or  by  reference  to  the  experience  and 
knowledge  of  a trial  Judge.  No  evidence  was  offered  to  shew 
that  the  defendant  knew  or  that  had  he  made  inquiries  he  would 
have  learned  and  known  that  the  contractor  he  employed  was 
either  a careless  or  incompetent  contractor;  and,  as  I read  the 
evidence,  none  of  the  witnesses  said  that  in  his  opinion  the  plan 
the  contractor  adopted  for  the  construction  of  the  ladder  was 
obviously  an  improper  and  unsafe  plan,  or  that  it  was  obvious 
that  the  work  had  been  done  in  such  a careless  manner  as  to 
render  the  ladder  obviously  unsafe  or  unfit. 

The  plaintiff  used  the  ladder  almost  every  day  for  several 
months,  and  admits  that  he  did  not  know  or  appreciate  that  the 
ladder  was  dangerous  in  design  or  workmanship;  the  defendant 
deposed  that  he  looked  over  his  premises  frequently,  and,  though 
he  made  an  examination  shortly  before  the  accident,  he  did  not 
know  that  the  ladder  was  either  defective  in  design  or  workman- 
ship or  was  dangerous. 
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No  evidence  was  given  as  to  what  other  or  further  inspection 
or  examination  the  defendant  should  have  made.  In  these  circum- 
stances, it  seems  to  me  that  the  Court  is  not  qualified  by  its  own 
experience  or  knowledge,  or  by  what  is  called  common  knowledge, 
to  find  that  the  ladder  was  obviously  unsafe  in  design  and  work- 
manship, or  that  the  defendant  should  have  made  some  other  or 
further  inspection  than  that  which  he  deposed  to.  I,  at  least,  am 
unable,  without  evidence,  to  say  either  that  the  ladder  was  obvi- 
ously unsafe  in  design  or  workmanship,  or  that,  had  the  defendant 
made  some  other  or  further  inspection,  he  would  have  discovered 
that  the  ladder  was  unsafe. 

Applying  then  the  propositions  of  law  which  I have  stated  to 
the  facts  and  circumstances  in  evidence,  I am  of  opinion  that  the 
plaintiff  failed  to  establish  that  the  defendant  was  negligent,  or 
in  other  words  failed  to  establish  that  the  defendant  neglected  to 
perform  the  duties  which  the  law  required  him  to  perform  in  re- 
ference to  the  plaintiff,  and  for  these  reasons  I would  allow  the 
appeal  and  dismiss  the  action  with  costs. 

Appeal  dismissed  (Ferguson,  J.A.,  dissenting) . 


[APPELLATE  DIVISION.] 

Re  Stronach. 

Municipal  Corporations — By-law  Prohibiting  Housing  of  Motor-trucks 
in  Buildings  in  Specified  Areas  in  City — Municipal  Act,  R.S.O. 
191 4,  ch.  192 , sec.  409  (2f)  (9  Geo.  V.  ch.  46,  sec.  17.  and  10  <£  11 
Geo.  V.  ch.  58,  sec.  15) — Application  of  Qualifying  Words  to  Re- 
mote Antecedent — General  Rules  of  Construction  of  Statutes  and 
By-laws — Conviction  for  Breach  of  By-law  Quashed. 

A city  by-law,  passed  under  the  authority  of  sec.  409  of  the  Municipal 
Act,  R.S.O.  1914,  ch,  192,  provided  that  “no  building  for  the  housing 
of  motor-trucks  or  apparatus  used  in  any  truck  cartage  business 
shall  be  located,  erected  or  used  on  the  property  abutting  on  any 
of  the  highways  or  parts  thereof  n’or  in  any  of  the  blocks  or  areas 
set  forth  in  the  schedule  ...  of  this  by-law.”  Motor-trucks  of  a 
dairy  company,  used1  solely  for  the  purpose  of  delivering  milk,  and 
not  used  in  a truck  cartage  business,  or  for  the  purpose  of  trucking 
or  cartage  for  others  or  for  the  public,  were  housed  upon  premises 
situated  within  one  of  the  areas  of  the  city  specified  in  the  sched- 
ule:— 

Held,  that  the  words  of  the  by-law,  “used  in  any  truck  cartage  busi- 
ness," referred  to  “motor-trucks”  as  well  as  to  “apparatus.” 

The  by-law  therefore  applied  only  to  motor-trucks  used  in  the  business 
described;  and  the  company’s  motor-trucks,  not  being  used  in  any 
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truck  cartage  business,  did  not  come  within  the  prohibition  of  the 
by-law  or  of  the  statute  under  which  it  was  passed. 

The  grammatical  rule  of  construction  restricting  the  application’  of 
the  qualifying  clause  to  the  immediate  antecedent  is  not  universal, 
and  will  give  way  where  a reasonable  interpretation  or  the  context 
requires  it. 

Statement  of  principles  governing  the  interpretation  of  statutes  and 
by-laws  and  review  oif  the  authorities. 

Ax  appeal  by  Stronacli  from  the  dismissal  by  one  of  the  J udges 
of  the  County  Court  of  the  County  of  York  (sitting  in  a Division 
Court)  of  an  appeal  to  him  by  Stronach  from  his  conviction  by  the 
Police  Magistrate  for  the  City  of  Toronto  for  a breach  of  a by-law 
of  the  city,  No.  8754,  in  that  the  appellant  “did  house  motor-trucks 
on  premises  known  as  45  Soudan— avenue,  in  the  said  city  of  Tor- 
onto, in  contravention  of  the  said  by-law.” 

November  28,  1927.  The  appeal  was  heard  by  Mulock,  C.J.O., 
MageH,  Hodgins,  Ferguson,  and  Grant,  JJ.A. 

A.  J.  Thomson , for  the  appellant,  argued  that  the  words  of 
the  by-law  “used  in  any  truck  cartage  business”  qualify  the  pre- 
ceding words  “motor-trucks  or  apparatus,”  and  not  “apparatus” 
alone.  The  trucks  housed  were  not  used  in  the  truck  cartage 
business.  The  conviction  violates  the  general  rule  of  construction 
and  disregards  the  general  object  of  the  statute,  the  Consolidated 
Municipal  Act,  1922,  12  & 13  Geo.  Y.  ch.  72,  sec.  409,  subsec.  2. 
Reference  to  Great  Western  Railway  Co.  Y.  Swindon  and  Chelten- 
ham Extension  Railway  Co.  (1884),  9 App.  Cas.  787,  at  p.  808. 

G.  R.  Geary,  K.C.,  for  the  complainant,  respondent,  contended 
that,  if  effect  were  given:  to  the  argument  of  counsel  for  the  appel- 
lant it  would  lead  to  the  anomaly  that  other  trucks  are  prohibited 
by  the  by-law,  but  the  appellant  with  his  milk-trucks  is  not.  In 
any  event,  the  defendant’s  trucks  are  used  in  the  delivery  of  milk 
about  the  city,  and  therefore  in  the  truck  cartage  business.  The 
Legislature  could  not  have  intended  to  make  a distinction  between 
a truck  used  in  the  truck  cartage  business  and  a truck  used  in  the 
delivery  of  milk.  The  sentence  should  be  interpreted  according  to 
the  ordinary  grammatical  rules  of  construction.  “Motor-truck”  is 
self-contained  and  has  a meaning  of  its  own,  which  “apparatus” 
has  not.  The  ordinary  rule  that  words  qualify  the  word  immedi- 
ately preceding  them  should  be  applied.  Reference  to  Beal’s  Car- 
dinal Rules  of  Legal  Interpretation,  2nd  ed.,  p.  66. 


1927. 


Re 

Stronach. 


January  16,  1928.  The  judgment  of  the  Court  was  read  by 
Grant,  J.A. : — The  relevant  section  of  the  Municipal  Act,  R.S.O. 
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1914,  ch.  1*92,  in  so  far  as  material  to  this  appeal,  is  sec.  409(2), 
and  it  reads  as  follows: — 

“409.  By-laws  may  be  passed  by  the  councils  of  cities. 
Location  of  Stables  etc. 


“2.  For  regulating  and  controlling  the  location,  erection  and 
use  of  buildings  as  livery  boarding  or  sales  stables,  and  stables  in 
which  horses  are  kept  for  hire  or  kept  for  use  with  vehicles  in 
conveying  passengers,  or  for  express  purposes,  and  stables  for 
horses  for  delivery  purposes,  laundries,  butcher  shops,  stores,  fac- 
tories, blacksmith  shops,  forges,  dog  kennels,  hospitals  or  infirm- 
aries for  horses,  dogs  or  other  animals  and  for  prohibiting  the 
erection  or  use  of  buildings  for  all  or  any  or  either  of  such  pur- 
poses within  any  defined  area  or  areas  or  on  land  abutting  on  any 
defined  highway  or  part  of  a highway; 

“(<x)  The  by-law  shall  not  be  passed  except  by  a vote  of  two- 
thirds  of  all  the  members  of  the  council ; 

( b ) This  paragraph  shall  not  apply  to  a building  which  was  on 
the  26th  day  of  April,  1904,  erected  or  used  for  any  of  such  pur- 
poses, so  long  as  it  is  used  as  it  was  used  on  that  day.” 

By  an  amending  Act  of  1919,  9 Geo.  Y.  ch.  46,  sec.  17,  a para- 
graph was  added  to  sec.  409,  which,  as  amended  in  1920,  by  10  & 
11  Geo.  Y.  ch.  58,  sec.  15,  reads  as  follows : — 

“2  f.  Paragraph  2 of  this  section  shall  also  apply  to  tents, 
awnings,  or  other  similar  coverings  for  business  purposes  and 
buildings  for  the  housing  of  motor-trucks  or  apparatus  used  in 
any  truck  cartage  business,  but  this  paragraph  shall  not  apply  to 
any  such  tent,  awning  or  building  which  was  on  the  1st  day  of 
May,  1919.  erected  or  used  for  any  such  purpose  so  long  as  it  was 
used  on  that  day.” 

The  by-law  passed  by  the  city  council,  under  and  pursuant  to 
the  statute,  in  so  far  as  it  bears  upon  the  subject-matter  of  the 
appeal,  reads  as  follows: — 

“No  tent,  awning  or  other  similar  covering  for  business  pur- 
poses and  no  building  for  the  housing  of  motor-trucks  or  appara- 
tus used  in  any  truck  cartage  business  shall  be  located,  erected  or 
used  on  the  property  abutting  on  any  of  the  highways  or  parts 
thereof  nor  in  any  of  the  blocks  or  areas  set  forth  in  the  schedule  in 
section  III.  of  this  by-law.” 

It  is  agreed  that  the  premises  in  question  on  Soudan-avenue 
come  within  the  description  of  property  covered  by  the  clause  of 
the  by-law  above  quoted. 
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The  appellant  is  the  manager  of  Caulfield’s  Dairy  and,  al- 
though not  properly  speaking  the  owner  of  the  trucks  in  question, 
it  was  agreed  by  counsel  that  the  question  of  the  ownership  should 
not  be  raised  or  considered  upon  the  appeal,  as  it  was  expressly 
waived  before  the  learned  County  Court  Judge.  The  motor-trucks 
of  the  Caulfield  Dairy  Company  are  housed  in  a garage,  a building 
which  was  formerly  a stable,  on  the  premises  known  as  street  No. 
45  Soudan-avenue.  The  trucks  are  used  solely  for  the  purpose  of 
delivering  the  milk  of  the  dairy  company,  and  are  not  used  in  a 
truck  cartage  business,  or  for  the  purpose  of  trucking  or  cartage 
for  others  or  for  the  public. 


App.  Div. 
1928. 


Re 

Stbonach. 
Grant,  J.A. 


It  is  the  contention  of  the  complainant  that  the  motor-trucks  in 
question  are  being  “housed”  upon  the  premises  45  Soudan-avenue, 
and  that  this  constitutes  a breach  of  the  by-law,  no  matter  what  use 
may  be  made  of  the  trucks.  In  other  words,  the  contention  of  the 
complainant  is  that  the  qualifying  phrase,  “used  in  any  truck  cart- 
age business,”  applies  only  to  the  word  “apparatus,”  the  last  ante- 
cedent, and  does  not  apply  to  “motor-trucks.”  The  learned  County 
Court  Judge  has  given  effect  to  this  contention,  and  has  affirmed 
the  conviction. 


The  appellant  contends  that  the  qualifying  phrase,  “used  in 
any  truck  cartage  business,”  should  be  read  as  applying  to  “motor- 
trucks” as  well  as  to  “apparatus;”  and  that,  as  admittedly  the 
trucks  are  not  being  used  in  any  truck  cartage  business,  therefore 
no  breach  of  the  by-law  has  been  committed. 

The  learned  County  Court  Judge,  in  his  reasons  for  judgment, 
has  based  his  decision  upon  the  strict  grammatical  rule  of  con- 
struction, whereby  the  qualifying  clause  is  restricted  in  its  applica- 
tion to  the  immediate  antecedent.  That  this  is  not  a rule  of 
universal  application  is  abundantly  clear  on  the  authorities. 

“It  is  true  that,  in  strict  grammatical  construction,  the  relative 
ought  to  apply  to  the  last  antecedent;  but  there  are  numerous 
examples  in  the  best  writers  to  shew,  that  the  context  may  often 
require  a deviation  from  this  rule,  and  that  the  relative  may  be 
connected  with  nouns  which  go  before  the  last  antecedent,  and 
either  take  from  it  or  give  to  it  some  qualification :”  Lord  Abinger, 
C.B.,  in  Staniland  v.  Hopkins  (1841)  , 9 M.  & W.  178,  at  p.  1'92. 

“It  must  be  admitted  that,  every  relative  ought  to  be  referred, 
not  perhaps  to  the  next  antecedent  ‘which  will  make  sense  with  the 
context,’  but  to  that  to  which  the  context  appears  properly  to 
attract  it:”  Lord  Chelmsford  in  Eastern  Counties  etc.  Railway 
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Cos.  v.  Marriage  (I860),  31  L.J.  Ex.  73,  at  p.  90.  The  case  is 
also  reported  in  9 H.L.C.  32. 

“It  must  on  all  hands  be  admitted  that,  both  in  writing  and 
speaking,  the  antecedent  really  referred  to  has  often  to  be  made 
out  by  the  good  sense  of  the  hearer  or  reader  rather  than  by  the 
position  of  a word  in  the  sentence ; frequently  the  actual  last  ante- 
cedent would  make  nonsense;  and  it  seems  conceded  you  must 
then  go  back  to  some  other  antecedent,  and  a curious  question 
may  be  raised  as  to  the  degree  of  absurdity  and  injustice  which 
may  be  tolerated  rather  than  retire  to  an  earlier  antecedent.  The 
judicial  exposition  of  any  document  ought  to  be  the  reasonable 
one,  and  not  emphatically  the  grammatical  one:”  ib.,  per  Pollock, 
C.B.,  31  L.J.  Ex.  at  p.  86. 

“ Prima  facie , no  doubt,  the  words  would  apply  to  the  antece- 
dent clause  before  them;  but  we  may  look  at  the  rest  of  the  deed, 
and,  if  necessary,  apply  the  words,  not  to  the  antecedent  next 
before  them,  but  to  the  one  next  before  that.  This  view  of  the 
construction  to  be  put  on  a deed  is  supported  by  the  decision  in 
the  House  of  Lords  in  Eastern  Counties  etc.  Railway  Cos.  v.  Mar- 
riage, 9 H.L.C.  32;”  Channell,  B.,  in  Tetley  v.  Wanless  (1866), 
L.R.  2 Ex.  21,  at  p.  29. 

Lord  Bramwell,  in  Great  Western  Railway  Co.  v.  Swindon  and 
Cheltenham  Extension  Railway  Co.,  9 App.  Cas.  7'87,  at  p.  808 : — 

“First,  I think  that  as  a matter  of  ordinary  construction, 
where  several  words  are  followed  by  a general  expression  as  here, 
which  is  as  much  applicable  to  the  first  and  other  words  as  to 
the  last,  that  expression  is  not  limited  to  the  last,  but  applies  to 
all.  For  instance,  ‘horses,  oxen,  pigs,  and  sheep,  from  whatever 
country  they  may  come/  the  latter  words  would  apply  to  horses 
as  much  as  to  sheep.” 

It  is  manifest  that  the  grammatical  rule  of  construction  is, 
at  best,  of  prima  facie  application  only,  and  will  give  way  where 
a reasonable  interpretation  or  the  context  requires  it  to  do  so. 

The  law  is  also  well  established  that  common  law  rights  are 
not  held  to  have  been  taken  away  or  affected  by  a statute,  or  by- 
law passed  under  its  authority,  unless  it  is  so  expressed  in  clear 
language,  or  must  follow  by  necessary  implication,  and  in  such 
cases  only  to  such  an  extent  as  may  be  necessary  to  give  effect  to 
the  intention  of  the  Legislature  thus  clearly  manifested. 

“It  is  settled  by  numerous  authorities  that  a by-law  restrict- 
ing the  carrying  on  of  a lawful  business  or  calling  or  the  doing 
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of  an  otherwise  lawful  act  is  to  be  strictly  construed Meredith  App.  Div. 
& Wilkinson’s  Canadian  Municipal  Manual,  p.  264.  1028. 

“There  is  ample  authority  also  for  the  proposition  that  the  Re 
power  of  a municipality  to  pass  by-laws  restricting  common  law  Stronach. 
rights  can  only  be  found  in  language  clear  and  distinct Watt  v.  Grant,  J. A. 
Drysdale,  (1907),  17  Man.  L.R.  15,  at  pp.  20  and  21,  quoted  with 
approval  by  Richards,  J.A.,  delivering  the  judgment  of  the  Court 
of  Appeal  of  Manitoba  in  Doble  v.  Canadian  Northern  Railway 
Co.  (1916),  27  D.L.R.  115,  at  p.  117. 

“Municipal  corporations,  in  the  exercise  of  the  statutory  pow- 
ers conferred  upon  them  to  make  by-laws,  should  be  confined 
strictly  within  the  limits  of  their  authority,  and  all  attempts  on 
their  part  to  exceed  it  should  be  firmly  repelled  by  the  Courts. 

A fortiori  should  this  be  so  where  their  by-laws  are  directed  against 
the  common  law  right,  and  the  liberty  and  freedom  of  every  subject 
to  employ  himself  in  any  lawful  trade  or  calling  he  pleases:” 

Osier,  J.A.,  in  Merritt  v.  City  of  Toronto  (1895),  22  A.R.  205, 
at  p.  207. 

“Statutes  which  encroach  on  the  rights  of  the  subject,  whether 
as  regards  person  or  property,  are  similarly  subject  to  a strict 
construction  in  the  sense  before  explained.  It  is  a recognised  rule 
that  they  should  be  interpreted,  if  possible,  so  as  to  respect  such 
rights.  It  is  presumed,  where  the  objects  of  the  Act  do  not 
obviously  imply  such  an  intention,  that  the  Legislature  does  not 
desire  to  confiscate  the  property,  or  to  encroach  upon  the  right 
of  persons;  and  it  is  therefore  expected  that  if  such  be  its  inten- 
tion, it  will  manifest  it  plainly,  if  not  in  express  words,  at  least 
by  clear  implication,  and  beyond  reasonable  doubt Maxwell  on 
the  Interpretation  of  Statutes,  6th  ed.,  p.  501. 

Apart  from  the  provisions  of  the  by-law,  which  follows  the 
language  of  the  statute,  the  defendant  and  his  dairy  company 
enjoyed  the  common  law  right  to  keep  the  motor-trucks  in  ques- 
tion upon  the  premises  at  45  Soudan-avenue,  if  they  chose  to  do 
so.  If  that  common  law  right  is  to  be  taken  away,  it  must  be  by 
clear  language,  the  meaning  and  intention  of  which  cannot  easily 
be  misunderstood.  In  our  opinion,  this  requirement  has  not  been 
complied  with  in  the  present  case.  There  is  no  apparent  and 
sufficient  reason  why  the  housing  of  the  apparatus  should  be  for- 
bidden only  if  it  be  “used  in  any  truck  cartage  business  ;”  but  the 
housing  of  a motor-truck  should  be  forbidden,  no  matter  what  use 
is  being  made  of  it,  or  indeed  if  it  is  not  being  used  at  all.  If  the 
contention  of  the  complainant  be  carried  to  its  logical  conclusion. 
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no  man  who  lives  in  Soudan-avenue  could  store  or  house  a motor- 
truck in  his  garage,  even  though  it  were  put  up  there  for  the 
winter,  and  were  not  being  used  at  all.  I do  not  think  that  any 
such  result  was  either  contemplated  or  intended  by  the  Legisla- 
ture in  passing  this  section  of  the  statute,  upon  which  the  by-law 
must  depend  for  its  validity  and  interpretation.  If  the  Legisla- 
ture had  any  such  intention,  it  has  not  been  so  clearly  expressed 
as  to  justify  a construction  which  interferes  so  seriously  with 
established  common  law  rights. 

Further,  an  examination  of  the  general  tenor  of  the  provisions 
of  the  statute  and  of  the  history  of  the  legislation  discloses  its 
purpose,  namely,  to  prevent  the  carrying  on  of  certain  businesses 
in  the  restricted  locality.  If  the  Legislature  intended  to  provide 
that  the  owner  of  property  might,  by  by-law,  be  prohibited  from 
housing  a motor-truck  on  his  premises,  one  would  not  look  for 
such  an  enactment  in  sections  relating  to  the  carrying  on  of 
businesses  of  various  kinds.  Having  in  mind  the  general  purport 
and  intention  of  the  legislation,  and  the  above  mentioned  prin- 
ciples governing  its  interpretation,  I am  convinced  that  the  ex- 
pression “used  in  any  truck  cartage  business”  refers  to  “motor- 
trucks” as  well  as  to  “apparatus.”  The  motor-trucks,  in  this 
case,  not  being  used  in  any  truck  cartage  business,  do  not  come 
within  the  prohibition  of  the  by-law  or  of  the  statute  under  which 
it  was  passed. 

The  appeal,  in  my  judgment,  should  be  allowed  with  costs, 
and  the  conviction  set  aside,  also  with  costs. 

Appeal  allowed. 

[IN  CHAMBERS.] 

Re  Irvine. 

Appeal — Motion  to  Extend  Time — Rule  4^2  (2),  (7) — Intention  to  Appeal 

— Delay  in  Applying — Unusual  (Circumstances — Rule  600 — Scope  of. 

An  order  was  made,  under  Rule  492(7),  extending  the  time  for  appeal- 
ing from  an  order  of  Fisher,  J.,  33  O.W.N.  188,  made  upon  a motion 
under  Rule  600,  although  no  determination  to  appeal  was  formed 
within  the  7 days  allowed  by  Rule  492  (2)  and  the  failure  to  appeal 
within  the  time  was  not  by  reason  of  .some  slip  or  oversight. 

In  granting  the  extension,  applied  for  3 weeks  after  the  time  had 
expired,  the  facts  that  the  time  allowed  by  the  Rule  was  very  short, 
that  the  solicitor  for  the  two  parties  desiring  to  appeal  acted  with 
diligen’ce  in  advising  them  of  the  order,  and  asking  for  instructions, 
that  one  of  them  lived  at  a great  distance  from  the  solicitor,  and 
that  the  solicitor  had  intimated  to  the  solicitors  for  the  onposite 
party,  before  the  time  had  expired,  the  possibility  of  an  appeal,  were 
regarded  as  unusual  circumstances  sufficient  to  warrant  the  ex- 
tension. 
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Quaere,  whether  the  question  dealt  with  in  the  order  of  Fisher,  J., 
could  conveniently  or  properly  be  dealt  with  upon  a summary 
motion  under  Rule  600. 

Motion  by  the  executors  and  beneficiaries  under  the  will  of 
John  Albert  Irvine,  deceased,  under  Rule  492(7),*  for  an  order 
extending  the  time  for  appealing  from  an  order  of  Fisher.,  J., 
33  O.W.N.  188,  made  upon  a summary  application  under  Rule  600. 

January  7.  The  motion  was  heard  at  a sitting  of  the  Weekly 
Court,  Ottawa,  by  Orde,  J.A.,  as  a Judge  of  the  Appellate  Division. 

W.  F.  Schroeder , for  the  applicants. 

Harold  Fisher , K.C.,  for  the  testator’s  widow. 

January  18.  Orde,  J.A. : — The  judgment  of  Fisher,  J.,  was 
pronounced  and  the  order  dated  on  the  6th  December,  1927,  upon 
a motion  made  under  Rule  600  by  the  executors  for  advice  and 
directions  as  to  certain  questions  arising  out  of  the  will  of  the 
deceased.  The  motion. was  heard  on  the  12th  November,  1927,  by 
Fisher,  J.,  at  the  Ottawa  Weekly  Court.  It  appears  to  have  been 
fully  argued,  and,  judgment  being  reserved,  further  written  argu- 
ments were  put  in  by  consent. 

The  real  question  involved  upon  that  motion,  while  arising  in 
the  administration  of  the  estate,  does  not  seem  to  have  arisen  under 
the  testator’s  will  at  all,  but,  as  appears  from  the  judgment,  in- 
volved the  question  whether  or  not  there  had  been  a binding  agree- 
ment to  sell  certain  mining  lands  made  by  the  testator  before  his 
death,  which,  as  was  contended,  deprived  his  widow  of  dower  under 
the  provisions  of  sec.  7 of  the  Dower  Act,  R.S.O.  1914,  ch.  70, 
which  deprives  the  wife  of  dower  in  mining  lands  unless  the  hus- 
band dies  “entitled  thereto.” 

Whether  or  not  this  question,  which  depended  upon  the  effect 
of  the  conduct  of  the  son  of  the  testator  in  mailing,  after  the 
testator’s  death,  an  acceptance  of  an  offer  to  purchase  the  lands 
in  question  signed  by  the  testator  immediately  before  his  death, 
was  one  which  could  conveniently  or  properly  be  dealt  with  upon  a 
summary  motion  under  Rule  600  may  be  doubtful.  But  the  exe- 
cutors launched  the  motion,  the  widow  raised  no  objection,  and,  if 
the  executors  and  beneficiaries  are  prejudicially  affected  by  the 
course  they  adopted,  they  have  themselves  only  to  blame. 

Rule  492  (2)  requires  an  appeal  in  cases  like  this  to  be  taken 
and  set  down  within  seven  days  from  the  date  of  the  judgment  or 
order;  in  the  present  case,  not  later  than  the  13th  December,  1927. 

* See  appendices  to  vols.  30,  40.  and  50  of  the  Ontario  Law  Reports 
The  amendments  made  to  Rule  492  are  there  set  forth. 
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This  motion  was  not  launched  until  the  4th  January,  1928,  and  is 
now  strenuously  opposed  by  the  widow. 

Mr.  O’Meara,  the  solicitor  for  the  executors,  lives  at  Kirkland 
Lake,  Ontario.  One  of  the  executors  lives  at  or  near  Kirkland 
Lake  and  the  other  at  Calgary,  Alberta.  Mr.  O’Meara  in  his  affi- 
davit says  that  the  judgment  of  Fisher,  J.,  of  the  6th  December 
was  not  communicated  to  his  Ottawa  agents,  Messrs.  MacCraken 
Fleming  & Schroeder,  until  the  8th,  and  that  their  advice  did  not 
reach  him  at  Kirkland  Lake  until  the  10th;  that  he  was  not  able 
to  inform  Lewis  John  Irvine,  the  local  executor,  until  the  13th; 
that  on  the  l'2th  he  telephoned  his  Ottawa  agents  to  ask  the  solici- 
tors for  the  widow  to  extend  the  time  for  appealing  in  order  that 
the  local  executor  might  have  time  to  communicate  with  the  Cal- 
gary executor. 

Mr.  Schroeder,  in  an  affidavit,  says  that  on  the  12th  he  asked 
the  widow’s  solicitors  to  extend  the  time  and  that  they  replied 
that  they  would  ask  their  client  if  she  were  willing. 

It  is  quite  clear  from  Mr.  Schroeder’s  affidavit,  and  from  one 
made  by  Mr.  Fisher,  that  at  that  time  and  for  some  time  after  no 
definite  decision  to  appeal  had  been  arrived  at.  On  the  17th 
December,  Messrs,  MacCraken  & Co.  wrote  to  Messrs.  Murphy 
Fisher  & Co.  asking  for  an  extension,  and  on  the  18th  they  replied 
refusing  to  extend  the  time,  and  pointing  out  that  they  had  con- 
sented to  the  disposal  of  the  question  of  dower  by  way  of  a sum- 
mary motion,  in  the  hope  that  that  would  be  an  inexpensive  and 
simple  way  of  deciding  the  question. 

It  was  not  until  the  26th  December  that  the  local  executor 
received  word  from  the  Calgary  executor  and  that  the  decision  to 
appeal  was  made  and  instructions  given  to  Mr.  O’Meara,  who  in 
turn  instructed  his  Ottawa  agents  to  appeal. 

In  view  of  the  opposition  to  the  motion,  I have  given  the  ques- 
tion the  most  careful  consideration,  and  have  also,  the  matter 
being  a question  of  practice,  consulted  one  of  my  brother  Judges, 
of  very  great  experience  in  practice  matters,  and  I have  come  to 
the  conclusion  that  the  time  for  appealing  should  be  extended. 

It  is  true  that  there  was  not  here  a determination  to  appeal 
formed  within  the  time,  and  the  failure  by  some  slip  or  oversight 
to  launch  it  promptly. 

In  deciding  that  leave  ought  to  be  granted,  I am  taking  several 
factors  into  consideration,  namely,  that  immediately  upon  learning 
of  the  judgment  in  question  Mr.  O’Meara  took  steps  to  get  instruc- 
tions from  his  clients  as  to  whether  to  appeal  or  not,  that  he  and 
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one  of  his  clients  live  in  Northern  Ontario,  and  the  other  client  in 
Calgary,  Alberta,  and  that  he  intimated,  through  his  Ottawa  agents, 
to  the  widow’s  solicitors,  before  the  time  had  expired,  the  possi- 
bility of  an  appeal. 

The  judgment  in  question  is  in  its  nature  a final  one,  and  while 
it  comes  within  Rule  492(2),  which  limits  the  time  for  appealing 
to  seven  days,  that  time  is  very  short,  and,  had  an  application  to 
extend  the  ;time  been  made  within  the  period,  it  would  undoubtedly 
have  been  granted,  and,  having  regard  to  the  distant  places  of 
residence,  both  of  the  executors  and  of  their  solicitor,  the  time 
would  have  been  extended  sufficiently  to  enable  full  instructions 
to  be  received  by  Mr.  O’Meara  and  to  be  given  by  him  to  his  agents. 
Some  regard  must  be  had  for  the  unusual  circumstances  here,  and 
it  is  because  of  them  that  I think  the  motion  should  be  granted. 
To  refuse  might  possibly  entail  grave  injustice. 

There  will  he  an  order  extending  the  time  for  appealing  for 
seven  days  from  this  date.  The  costs  of  this  motion  will  be  in 
the  cause. 


[APPELLATE  DIVISION.] 

Rex  v.  Hill. 

Criminal  Law  — Rape  — Defence  — Consent  — Evidence — Complaint  to 
Husband  at  First  Reasonable  Opportunity — Particulars  of  Com- 
plaint— Admissibility  for  Limited  Purpose — Conduct  of  Complain- 
ant— Judge's  Charge — Absence  of  Objection  to,  at  Trial. 

Upon  appeal  from  a conviction  for  rape  it  was  argued  that  evidence 
of  a complaint,  made  by  the  complainant  to  her  husband  many 
hours  after  the  alleged  offence,  was  improperly  admitted,  she  having 
had  earlier  opportunities  to  complain  to  others  (though  not  to  her 
husband):  — 

Held,  that  it  was  for  the  trial  Judge  to  decide  whether  the  complaint 
was  made  in  circumstances  which  rendered  it  properly  admissible — 
the  material  point  was  whether  it  was  made  on  the  first  reasonable 
opportunity — and  the  Judge  found  that  it  would  not  have  been  rea- 
sonable for  the  woman  to  have  complained  to  other  persons. 

And  held,  that  the  Judge,  having;  properly  admitted  evidence  of  the 
complaint  and  of  the  particulars  of  it,  stated  the  law  accurately 
when  he  told  the  jury  that  the  complaint  and  particulars  were  not 
to  be  regarded  as  evidence  of  the  acts  complained  of,  but  as  evi- 
dence of  the  consistency  of  the  conduct  of  the  complainant  with 
the  story  told  by  her  in  the  witness-box  and  to  negative  consent. 

Rex  v.  Osborne,  [1905]  1 K.B.  551,  and  Regina  v.  Lillyman,  [1896]  2 
Q.B.  167,  followed. 

Held,  also,  that  the  Judge’s  charge  was  on  the  whole  a fair  one,  no 
objection  to  it  was  taken  to  it  at  the  time  it  was  delivered,  and 
there  was  no  non’direction  in  a vital  matter  after  objection  by 
counsel. 

Brooks  v.  The  King,  [1927]  S.C.R.  633,  distinguished. 
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An  appeal  by  the  defendant  from  his  conviction  after  trial 
before  Logie,  J.,  and  a jury,  at  Fort  Frances,  npon  an  indictment 
for  rape.  The  sentence  imposed  was  imprisonment  for  10  years 
and  three  lashings  of  ten  lashes  each. 

The  grounds  of  appeal  are  set  out  in  the  judgment  of  Latch- 
ford,  C.J.,  infra. 

January  11.  The  appeal  was  heard  by  Latchford,  C.J.,  Mid- 
dleton, Masten,  and  Orde,  JJ.A.,  and  Fisher,  J. 

J.  R.  Cartwright , for  the  appellant,  on  the  question  of  the  inad- 
missibility of  the  evidence  of  the  complainant’s  husband  of  a com- 
plaint made  to  him  by  his  wife  many  hours  after  the  alleged 
offence,  referred  to  Crankshaw’s  Criminal  Code,  5th  ed.,  p.  356; 
Regina  v.  Graham  (1899),  3 Can.  Crim.  Cas.  22;  Regina  v.  Lilly - 
man , [1896]  2 Q.B.  167 ; Rex  v.  Osborne , [1905]  1 K.B.  551.  On 
the  question  of  error  in  the  learned  Judge’s  charge  counsel  referred 
to  Tremeear’s  Criminal  Code,  p.  354;  Rex  v.  Hall  (1927),  31 
O.W.N.  451;  Rex  v.  Brooks  (1927),  61  O.L.R.  147,  and,  in  the 
Supreme  Court  of  Canada,  Brooks  v.  The  King,  [1927]  S.C.R.  633 ; 
Rex  v.  Bloom  (1910),  4 :Cr.  App.  R.  30. 

A.  W.  Rogers,  for  the  Crown,  on  the  admissibility  of  the  evi- 
dence, referred  to  Rex  v.  Osborne  (supra) ; Regina  v.  Lillyman 
(supra) ; Hopkinson  v.  Perdue  (1904),  8 O.L.R.  228  ; Rex  y.  Gor- 
don (1924),  25  O.W.N.  572;  Rex  y.  Smith  (1905),  9 Can.  Crim. 
Cas.  21;  Regina  v.  Riendeau  (1900),  3 Can.  Crim.  Cas.  293;  and 
as  to  the  learned  Judge’s  charge  to  Rex  v.  Hogue  (1917),  39 
O.L.R.  427;  Rex  v.  Coppen  (1920),  47  O.L.R.  399;  Eberts  v.  The 
King  (1912),  47  Can.  S.C.R.  1.  He  distinguished  the  Brooks 
case  (supra)  because  in  it  objection  had  been  taken  to  the  charge 
at  the  trial. 

January  27.  The  judgment  of  the  Court  was  read  by  Latch- 
ford, C.J. : — This  appeal  is  from  the  conviction  of  the  prisoner 
for  rape,  after  a trial  before  Logie,  J.,  and  a jury,  at  Fort  Frances, 
on  the  26th  October,  1927. 

The  appellant  is  a taxicab-driver  at  Fort  Frances.  The  com- 
plainant, Mrs.  Blow,  is  a young  married  woman  (of  good  fame), 
who  had  come  into  the  town  from  Bear’s  Pass  station,  20  or  25 
miles  away,  for  the  purpose  of  buying  supplies.  There  was  no  re- 
turn train  until  next  morning,  and  she  registered  at  the  Fort 
Frances  Hotel.  Meeting  an  acquaintance,  a Mr.  Strue,  she 
asked  him  if  his  daughter  could  accompany  her  in  the  evening  to 
a dance  at  Pither’s  Point,  the  town  amusement  resort  on  Rainy 
Lake,  or  2 or  3 miles  from  the  centre  of  the  town.  Strue  agreed 
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that  his  daughter  should  accompany  Mrs.  Blow,  and  an  hour  was 
fixed  for  their  meeting.  Miss  Strue  not  appearing,  the  complain- 
ant waited  some  time  and  then  decided  to  go  out  alone.  Hailing 
HilPs  taxicab,  she  was  driven  to  the  Point.  Hill,  who  was  an 
utter  stranger  to  the  woman,  insisted  on  being  paid  a dollar  fare ; 
Mrs.  Blow  protested,  and  Hill  agreed  that  if  he  was  around  when 
the  dance  ended  he  would  bring  her  back  to  Fort  Frances  without 
additional  charge.  Mrs.  Blow  met  some  acquaintances  and  had 
several  dances.  At  the  close,  HilPs  car  was  standing  near.  He 
opened  the  front  door  for  her,  sat  beside  her  at  the  wheel,  and, 
with  another  passenger  in  the  back  seat,  drove  into  the  town. 

After  dropping  his  other  passenger,  Hill  told  the  woman  that 
he  would  take  her  for  a ride ; she  says  that  she  protested,  but  that 
he  speeded  up  his  car  and  drove  out  quite  a distance  along  the 
River-road,  and  then  turned  off  upon  a side-road  to  a place  from 
which  no  light  were  visible  at  the  hour,  which  was  after  midnight. 
Hill  says  that  there  were  four  houses  within  a quarter  of  a mile, 
one  within  250  or  300  yards. 

The  sole  question  for  determination  by  the  jury,  in  the  circum- 
stances, was  whether  there  was  consent  on  the  part  of  the  complain- 
ant to  what  then  occurred  in  this  lonely  spot,  a question  essentially 
material  to  the  offence  charged. 

The  grounds  of  the  appeal  are : error  on  the  part  of  the  trial 
Judge  in  (1)  admitting  evidence  of  a complaint  made  by  the 
complainant  to  her  husband  many  hours  after  the  alleged  assault; 
(2)  in  charging  the  jury  on  the  question  of  the  woman’s  failure 
to  make  an  earlier  complaint  and  as  to  the  jury’s  right  to  take 
such  complaint  into  account  in  judging  of  the  truth  or  falseness  of 
her  evidence;  (3)  in  not  laying  the  defence  fully  and  properly 
before  the  jury  as  required  by  law;  (4)  in  failing  fully  to  explain 
to  the  jury  the  duty  of  the  complainant  to  make  resistance  and  the 
effect  of  her  having  made  no  outcry  and  of  her  contradictory  evi- 
dence as  to  details  of  the  offence. 

It  is  undesirable  for  many  reasons  to  particularise  the  evidence. 
It  seems  to  me  sufficient  to  say  that,  apart  from  many  other  cir- 
cumstances, the  woman’s  physical  condition,  according  not  only  to 
her  own  testimony  and  that  of  her  husband  but  also  ito  that  of 
Dr.  Hartrey  and  Dr.  Patterson,  established  beyond  doubt  that  her 
consent  was  highly  improbable. 

Her  first  complaint  was  made  to  her  husband  immediately  on 
her  return  to  her  home  by  the  11.45  train  the  same  day.  It  was 
purely  voluntary.  Mr.  Cartwright  argues  that  Mrs.  Blow  had 
had  several  earlier  opportunities  on  her  return  to  the  hotel,  where 
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she  saw  the  night  clerk,  and  on  her  call  at  Dr.  Hartrey’s  in  execu- 
tion of  a message  for  one  of  her  neighbours.  It  is  also  said  that 
she  might  have,  that  night  or  next  mornings  before  leaving,  looked 
up  a constable  or  complained  to  her  friends  the  Strues. 

The  material  point,  however,  is  not  whether  her  complaint  was 
made  on  the  first  opportunity,  but  whether  it  was  made  on  the  first 
reasonable  opportunity. 

It  was  the  province  of  the  trial  Judge  to  decide  whether  the 
statement  was  made  under  circumstances  which  rendered  it  pro- 
pierly  admissible.  Considering  the  circumstances,  the  learned 
trial  Judge  found  that  it  would  not  have  been  reasonable  for  the 
woman  to  have  complained  to  any  one  in  Fort  Frances,  except 
possibly  Dr.  Hartrey.  She  deposed  that  she  was  inclined  to  tell 
the  doctor,  but  lacked  the  courage  to  do  so. 

Having  decided  that  evidence  of  the  complaint  and  of  the 
particulars  of  it  was  admissible  (following  Bex  v.  Osborne , 
[1905]  1 K.B.  551),  it  then  became  the  duty  of  the  learned  trial 
Judge  to  inform  the  jury  that  the  complaint  and  particulars  of  it 
could  be  legitimately  regarded  only  for  the  purpose  of  enabling 
them  to  judge  for  themselves  whether  the  conduct  of  the  woman 
was  consistent  with  her  testimony  on  oath  given  in  the  witness-box 
negativing  her  consent  and  affirming  that  the  act  complained  of 
was  against  her  will  and  in  accordance  with  the  conduct  they 
would  expect  in  a truthful  woman  under  the  circumstances  detailed 
by  her : per  Hawkins,  J.,  in  Regina  v.  Lillyman,  [1896]  2 Q.B. 
167,  at  p.  177. 

His  Lordship  stated  the  law  accurately  when  in  addressing  the 
jury  he  said  that  such  a complaint  and  the  particulars  of  it  “may, 
so  far  as  they  relate  to  the  charge,  be  given  in  evidence  by  the 
prosecution,  not  as  evidence  of  the  acts  complained  of,  but  as  evi- 
dence of  the  consistency  of  the  conduct  of  the  prosecutrix  with  the 
story  told  by  her  in  the  witness-box  and  to  negative  consent.” 

A little  later  in  his  charge  the  learned  Judge  said  of  the  com- 
plaint to  the  husband:  “You  are  not  to  consider  it  as  anything 
other  than  what  I have  told  you.” 

In  my  opinion  evidence  of  the  complaint  and  of  the  particulars 
of  it  was  properly  admitted,  and  the  regard  to  be  given  to  such  evi- 
dence stated  to  the  jury  is  in  accordance  with  settled  law. 

No  objection  whatever  was  made  to  the  charge  to  the  jury.  On 
a careful  perusal  of  it,  I regard  it  on  the  whole  as  a fair  charge. 

It  is  true  that  certain  minor  incidents  appearing  in  the  evi- 
dence were  not  mentioned,  probably  because  there  was  no  contra- 
diction regarding  any  of  them,  and,  as  stated  to  the  jury,  they  had 
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just  heard  them  recapitulated  by  counsel,  though  that  does  not 
absolve  the  Judge  from  referring  to  them.  There  was  no  such 
nondirection  in  a vital  matter  after  objection  by  counsel  for  the 
prisoner  as  occurred  in  Rex  v.  Brooks,  61  O.L.R.  147,  Brooks  v. 
The  King,  [1927]  S.C.R.  633. 

A fair  test  of  the  propriety  of  a charge  is  that  no  objection  was 
taken  to  it  at  the  time  it  was  delivered — not  its  subjection  after- 
wards to  microscopic  scrutiny  before  an  appellate  court. 

I think  that  the  appeal  fails  on  all  grounds  and  that  it  should 
be  dismissed. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Campbell  v.  McGregor. 

Division  Courts — Appeal — Jurisdiction— -Division  Courts  Act,  R.S.O- 
1014,  ch.  63,  sec.  125 — “ Amount  in  Dispute ” upon  Appeal — Claim 
and  Counterclaim — Evidence  at  Trial  not  Taken  down — Sec,  106 
of  Act  (10  & 11  Geo.  V.  ch.  34,  sec.  3) — New  Trial. 

By  the  Division  Courts  Act,  sec.  125,  an  appeal  lies  “where  the  sum 
in  dispute  exceeds  $100,  exclusive  of  costs.’'  The  “sum  in  dispute” 
means  the  sum  in  dispute  at  the  time  of  the  appeal;  and  where  in 
a Division  Court  action  the  plaintiff  claimed1  $55.88  and  the  de- 
fendant admitted  $47.15,  part  of  the  plaintiffs’  claim,  disputed  the 
balance,  and  counterclaimed  for  $103.55,  and  the  Judge  in  the 
Division  Court  allowed  the  plaintiff  the  disputed  portion  of  his 
claim  and  wholly  disallowed  the  counterclaim,  and  the  defendant 
appealed  generally,  it  was  held,  that  (even  assuming  that  the  de- 
fendant could1  not  counterclaim  (for  more  than  $100)  the  amount  in 
dispute  on  the  appeal  exceeded  $100,  and  the  appeal  lay. 

Cossman  v.  Kehoe  (1922),  22  O.W.N.  9,  followed. 

The  evidence  not  having  been  taken  down  at  the  trial,  as  required 
by  sec.  106  of  the  Act,  as  enacted  in  1920  by  10  & 11  Geo.  V.  ch.  34, 
sec.  3,  a new  trial  was  directed. 

An  appeal  by  the  defendant  from  the  judgment  of  the  Third 
Division  Court  of  the  County  of  Renfrew  in  favour  of  the  plaintiff 
in  an  action  for  the  price  of  goods  sold  and  delivered,  and  dismis- 
sing the  defendant's  counterclaim. 

January  10.  The  appeal  was  heard  by  Latohford,  C.J.,  Mid- 
dleton, Masten,  and  Orde,  JJ.A. 

C.  McKay,  for  the  appellant. 

James  Hales,  K.C.,  for  the  plaintiff,  respondent,  raised  the 
preliminary  objection  that  there  was  no  right  of  appeal,  because 
the  sum  in  dispute  was  only  $56.40,  and  so  did  not  exceed  $100, 
as  required  by  sec.  125  of  the  Division  Courts  Act,  R.S.O.  1914, 
ch.  63,  and  referred  to  Gates  v.  Seagram  (1909),  19  O.L.R.  276. 
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McKay  contended  that  the  ‘‘sum  in  dispute’’  meant  the  sum  in 
dispute  at  the  time  of  the  appeal,  which  in  this  case  was  $104.65. 
The  learned  Judge  below  should  have  ordered  the  evidence  to  be 
taken  down  in  shorthand,  since,  as  submitted,  the  sum  in  dispute 
on  the  appeal  was  over  $100.  This  not  having  been  done,  this 
Court  could  not  pass  upon  the  merits,  and  should  grant  a new 
trial. 

[The  Court  reserved  judgment  upon  the  question  of  jurisdic- 
tion, and  did  not  hear  counsel  upon  the  merits.] 

January  27.  The  judgment  of  the  Court  was  read  by  Masten, 
J.A. : — Appeal  by  the  defendant  from  the  judgment  of  McNamara, 
Co.  C.J.,  sitting  in  a.  Division  Court,  dated  the  19th  November, 
1927.  The  plaintiff’s  claim  is  for  goods  sold  and  delivered,  being 
gasoline  oil  and  motor  equipment,  etc.  The  total  amount  claimed 
is  $55.88.  The  defendant  admits  the  sum  of  $47.15,  part  of  the 
plaintiff’s  claim,  and  disputes  the  balance,  being  $4.65,  covering 
certain  items  specified  and  $4.08  interest.  The  defendant  also 
counterclaims  against  the  plaintiff  for  the  sum  of  $103.55  for 
breach  of  duty  as  agent  of  the  defendant  in  the  purchase  of  a Ford 
truck,  for  the  repayment  of  that  sum  out  of  advances  theretofore 
made  by  him  aggregating  $185.  The  balance  claimed  by  the 


defendant  as  due  him  is  stated  as  follows.  $103.55 

less  the  admitted  sum  of 47.15 

Balance $ 56.40 


No  notes  of  evidence  are  available  on  this  appeal,  and  if  an 
appeal  lies  there  must  be  a new  trial.* 

Thus  the  only  question  before  this  Court  is  the  right,  of  appeal. 
By  the  Division  Courts  Act,  B.S.O.  1914,  ch.  63,  sec.  125,  an 
appeal  lies  “where  the  sum  in  dispute  exceeds  $100,  exclusive  of 
costs.”  The  “sum  in  dispute”  means  the  sum  in  dispute  at  the 
time  of  the  appeal,  not  the  sum  claimed  by  the  plaintiff,  nor  the 
sum  claimed  by  the  defendant  in  his  counterclaim,  nor  the  balance 
claimed  by  either:  Cossman  v.  Kehoe  (1922),  22  O.W.N.  9. 

Without  determining  whether  the  defendant  can  counterclaim 
for  more  than  $100,  but  assuming  that  he  cannot,  he  is  still 
entitled  to  appeal.  The  sum  in  dispute,  on  that  hypothesis,  would 
be  $100  on  the  counterclaim  disallowed  plus  $4.65  of  the  plaintiff’s 
account  disputed  by  the  defendant  and  dispute  disallowed. 

On  both  these  items  the  defendant’s  claim  was  wholly  dis- 
allowed by  the  trial  Judge,  and  the  defendant  appeals  generallv 
* ,See  sec  106  of  the  Division  Courts  Act,  as  enacted  in  1920  by 
10  & 11  Geo.  V.  ch.  34,  sec.  3. 
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against  the  judgment.  The  sum  in  dispute , i.e.,  the  error  which 
he  says  has  manifestly  arisen  on  the  findings  of  the  trial  J udge, 
involves  an  aggregate  sum  of  $104.65  and  is  appealable. 

It  is  quite  true  that  the  balance  in  dispute  on  the  record  (i.e., 
the  particulars  of  claim  and  counterclaim)  was  no  more  than  the 
difference  between  $103.55,  the  amount  of  the  counterclaim,  and 
$47.15  admitted  by  the  defendant  to  be  due  on  the  plaintiffs 
claim,  i.e.,  $56.40.  But  the  balance  claimed  on  the  record  and  the 
sum  in  dispute  on  this  appeal  are  manifestly  two  different  things. 
The  plaintiff’s  counterclaim  does  not  cease  to  be  a counterclaim 
and  become  converted  into  a set-off  because  he  admits  the  plaintiff’s 
claim  to  a certain  amount. 

The  cases  of  Mayliew  Co.  Ltd.  v.  Matta  (1924),  26  O.W.N.  1, 
and  Greenwood  v.  Garnet  (1925),  29  O.W.N.  207,  may  also  be 
referred  to. 

The  appeal  should  be  allowed  and  a new  trial  granted. 

Neiv  trial  ordered. 


[IN  CHAMBERS.] 

Re  Ghiemelewski. 

In] ant— Custody — Rights  of  Parent — Neglected  Child — Children's  Pro- 
tection Act,  R.8-0.  192 7,  cli.  279,  sec.  25— Welfare  of  Child — Rights 
of  Foster-parents. 

Under  the  Children’s  Protection  Act,  R.S.O.  1927,  ch.  279,  sec.  25,  the 
fact  that  the  proceedings  in  the  magistrate’s  court  do  not  prevent 
the  Judge  of  the  Supreme  Court  from  directing  that  the  custody  of 
the  child  be  given  to  the  parent,  is  recognised;  but,  if  the  Judge  is 
of  opinion  that  the  parent  has  neglected  and  deserted  the  child,  or 
has  so  conducted  himself  that  in  the  opinion  of  the  Judge  he  ought 
not  to  be  allowed  to  set  up  his  primd  facie  right  to  the  custody  of 
the  child,  he  may  in  his  discretion  decline  to  make  the  order;  and. 
by  subsec.  3 of  sec.  25,  the  child  is  further  protected  by  the  provision 
that  when  it  has  been  abandoned  or  deserted  or  has  been  allowed 
by  the  parent  to  be  brought  up  by  a Children’s  Aid  Society  or  by 
another  person  in  circumstances  which  shew  that  the  parent  was 
unmindful  of  his  parental  duties,  the  Judge  shall  not  give  the  child 
to  the  parent,  unless  satisfied  that,  having  regard  to  the  welfare  of 
the  child,  he  is  a fit  person  to  have  the  custody  of  it. 

When  once  a child  has  been  taken  ifrom  its  parents  and  made  a ward 
of  a Children’s  Aid  Society  and  then  placed  out  with  foster-parents, 
the  parents  have  forfeited  their  natural  rights,  and  others  have 
acquired  rights. 

The  words  “having  regard  to  the  welfare  of  the  child”  indicate  that 
the  intention  of  the  statute. is  that  the  Judge,  in  determining  whether 
the  parent  is  a fit  person  to  have  the  child  restored  to  him,  should 
contrast  the  situation  of  the  child  in  the  care  of  its  foster-parents 
with  that  which  it  would  occupy  if  restored  to  its  natural  parents. 
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Upon  the  facts  of  this  case,  where  the  mother  had  abandoned  the  child, 
and  it  had  been  for  seven  years  in  the  care  of  foster-parents  with 
whom  it  was  placed  by  a Children’s  Aid  Society  after  it  had  been 
declared  by  a magistrate’s  order  to  be  a neglected  child,  it  was  held, 
on  the  mother’s  application,  upon  the  return  of  a habeas  corpus,  for 
an  order  for  delivery  of  the  child  to  her,  that  the  welfare  of  the  child 
demanded  that  it  should  be  left  with  its  foster-parents;  and  the 
application  was  refused. 


Motion  on  behalf  of  Antonina  Olsen,  the  mother  of  Vanda 
Chiemelewski,  an  infant,  and  on  behalf  of  the  mother’s  present 
husband,  upon  the  return  of  a writ  of  habeas  corpus,  for  the  de- 
livery of  the  infant  to  the  mother. 

January  20.  The  motion  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

E.  A.  Richardson,  for  the  applicants. 

A.  Kelly,  for  the  St.  Vincent  de  Paul  Children’s  Aid  Society. 

T.  L.  Monahan,  for  Edward  and  Jenin  Dugal,  in  whose  custody 
the  child  now  is. 

F.  P.  Brennan,  for  the  Inspector  of  Children’s  Aid  Societies. 


January  27.  Middleton,  J.A. : — The  facts  are  simple,  and,  so 
far  as  they  are  material,  are  not  controversial. 

Mr.  Olsen  married  the  mother  of  the  child  in  1920,  and  lias 
never  had  custody  of  the  child  and  has  no  rights  independent  of 
the  mother,  and  I shall  therefore  treat  this  as  the  mother’s  applica- 
tion for  the  custody  o£  her  child. 

A parent’s  rights  to  the  custody  and  upbringing  of  the  child 
are  sacred,  and  not  easily  lost,  and  as  a matter  of  general  policy 
ought  to  be  given  effect  save  in  unusual  circumstances.  Were  the 
matter  here  purely  the  assertion  of  the  common  law  right  of  a 
parent,  I might  have  to  give  effect  to  the  application.  But  for 
many  years  in  this  Province  there  has  been  statutory  recognition 
of  the  fact  that  parents  do  abandon  their  children,  and  that  the 
community  at  large  is  concerned  with  the  fate  of  neglected  child- 
ren, and  so  Children's  Aid  Societies  have  been  established,  and 
under  the  provisions  of  the  Children's  Protection  Act  the  State 
steps  in,  and  after  due  judicial  inquiry,  if  the  child  is  found  to  be 
in  fact  a neglected  child  towards  whom  the  parent  has,  for  any 
reason,  ceased  to  discharge  his  parental  obligations,  it  is  made  a 
ward  of  a Children’s  Aid  Society  and  is  directed  to  be  placed  out 
in  a foster-home  for  maintenance  and  education  during  minority. 
The  agreement  authorised  by  the  statute  is  not  an  adoption  agree- 
ment in  any  real  sense  of  that  term,  but  it  is  commonly  called  by 
that  name.  In  Re  Butcher  (1917),  12  O.W.N.  197,  speaking  of 
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such  an  agreement  and  using  this  popular  description  of  such  an 
agreement,  I said:  “When  once  the  children  have  been  taken  from 
the  parents  and  made  wards  of  the  Children’s  Aid  Society,  and  are 
adopted,  the  foster-parents  have  rights  that  cannot  be  lightly  dis- 
regarded. The  parents  have  forfeited  their  natural  rights,  and 
others  have  acquired  rights.”  This  decision  was  affirmed  by  the 
Appellate  Division  (1917),  12  O.W.N.  237. 

An  English  work  of  high  authority,  Eversley  on  Domestic  Re- 
lations, 4th  ed.,  pp.  492,  493,  puts  the  situation  in  equity  on  a 
similar  footing.  “The  law  of  England,  strictly  speaking,  knows 
nothing  of  adoption,  and  does  not  recognise  any  rights,  claims,  or 
duties  arising  out  of  such  relation  except  as  arising  out  of  an 
express  or  implied  contract.  But  in  so  far  as  the  Court  of  Chan- 
cery will,  in  the  interests  of  the  children,  enforce  the  waiver  or 
abandonment  of  the  control  of  the  father  (or  mother),  up  to  that 
point  it  might  be  said  to  countenance  the  claim  of  the  adoptive 
parent,  not  on  the  ground  of  any  right  in  the  latter,  but  of  the 
material  well-being  of  the  infant.” 

Under  the  Judicature  Act  the  Court  is  expressly  directed  to 
follow  the  ideas  of  the  Courts  of  Equity  in  preference  to  the  rules 
of  the  Common  Law  Courts,  and  we  have,  in  addition,  the  statutory 
provisions  of  the  Act  respecting  neglected  children. 

Since  the  statements  above  quoted  were  written,  both  in  Eng- 
land and  in  Ontario  adequate  adoption  Acts  have  been  passed,  but 
this  child  has  not  been  adopted  under  our  statute.  Under  the 
Children’s  Protection  Act,  R.S.O.  1927,  ch.  279,  sec.  25  (similar  to 
sec.  27  of  'the  earlier  Act,  R.S.O.  1914,  ch.  231),  the  fact  that  the 
proceedings  in  the  magistrate’s  court  do  not  prevent  the  Judge  of 
the  Supreme  Court  directing  that  the  custody  of  the  child  be  given 
to  the  parent,  is  abundantly  recognised;  but,  if  the  Judge  is  of 
opinion  that  the  parent  has  neglected  and  deserted  the  child,  or  has 
so  conducted  himself  that  in  the  opinion  of  the  Judge  he  ought  not 
to  be  allowed  to  set  up  his  prinm  facie  right  to  the  custody  of  the 
child,  he  may  in  his  discretion  decline  to  make  the  order;  and,  by 
subsec.  3,  the  child  is  further  protected  by  tire  provision  that 
when  the  child  has  been  abandoned  or  deserted  or  when  the  parent 
has  allowed  a child  to  be  brought  up  by  a Children’s  Aid  Society 
or  by  another  person  under  circumstances  which  satisfy  the  Court 
that  the  parent  was  unmindful  of  his  parental  duties,  the  Judge 
shall  not  give  the  child  to  the  parent,  unless  satisfied  that,  having 
regard  to  the  welfare  of  the  child,  he  is  a fit  person  to  have  the 
custody  of  the  child. 

The  words  “having  regard  to  the  welfare  of  the  child,”  here 
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introduced,  indicate  to  me  that  the  intention  of  the  statute  is  that 
-A  the  J udge,  in  determining  whether  the  parent  is  a fit  person  ito  have 

] 92 8 • the  child  restored  to  him,  is  to  contrast  the  situation  of  the  child 

Re  in  the  care  of  its  foster-parents  with  that  which  it  would  occupy  if 
the  order  should  be  made  to  restore  it  to  its  natural  parents.  The 
situation  is  somewhat  different  from  that  in  which  the  Court  might 
be  called  upon  to  take  a child  away  from  a parent  who  was  alleged 
to  be  unfit  to  have  custody  of  his  child.  The  Court  is,  by  subsec. 
5,  to  consult  the  wishes  of  the  child,  and  where  the  child  has  the 
right  of  choice  its  right  is  preserved. 

Turning  now  to  the  facts  of  this  case,  I have  every  desire  to  be 
sympathetic  to  the  mother  and  to  recognise  the  fact  that  much 
that  might  be  regarded  as  unjustifiable  in  her  conduct  is  the  result 
of  misfortune  and  of  the  sad  plight  in  which  she  found  herself  as 
the  result  of  her  marriage  to  Chiemelewski,  her  first  husband,  the 
father  of  this  infant.  This  marriage,  it  is  said,  took  place  in 
Poland  in  1910.  The  mother  would  then  be  only  15  or  16  years 
old.  The  father  was  an  excessive  drinker  and  in  financial  trouble 
in  Poland,  and  came  to  Canada  in  19T2.  There  were  three  child- 
ren, two  boys  and  this  little  girl,  born  in  February,  1917.  In  1918 
the  husband  and  wife  separated.  During  the  five  years  -here  the 
wife’s  life  had  been  most  miserable  and  the  husband’s  conduct  bad. 
The  home  had  been  raided  by  the  police. 

The  two  boys  went  with  the  father,  and  when  not  in  an  orphans’ 
home  were  maintained  by  him  until  his  death  in  April,  1919,  as  the 
result  of  a drunken  brawl. 

The  mother  applied  for  municipal  aid  to  assist  her  in  the  main- 
tenace  of  this  child  and  was  referred  to  the  Catholic  Benevolent 
organisations,  who  took  care  of  the  child  from  time  to  time,  and  she 
paid  $2  or  $4  on  one  occasion  and  $5  on  another,  towards  its  main- 
tenance in  St.  Mary’s  Infants’  Home,  and  finally  left  the  child  in 
the  office  of  the  Children’s  Aid  Society  with  a note  promising  to 
pay  $10  per  month  for  its  maintenance  and  $5  pinned  to  its  cloth- 
ing. The  child  was  then  ill  with  chickenpox.  Proceedings  were 
taken  under  the  Children’s  Protection  Act  in  July,  1919.  It  was 
shewn  that  this  child  had  been  in  St.  Mary’s  Infants’  Home  on 
the  24th  September,  1917,  when  the  police  raided  the  parents’  house 
and  apparently  arrested  both,  and  it  was  kept  there  until  the  8th 
December,  1918,  when  the  mother  visited  the  Home.  During  this 
year  and  three  months  she  had  never  even  inquired  for  it,  much 
less  paid  for  its  maintenance.  The  child  was  that  day  given  to 
her.  The  abandonment,  when  it  was  left  at  the  Children’s  Aid 
Society’s  office,  is  stated  to  have  been  on  the  9th  December,  the 
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following  day.  1 think  this  is  an  error  for  the  19th.  After  the  Middleton, 
child  had  been  cared  for  in  its  illness,  it  was  again  placed  in  the  _1_ 1 

Home,  and  remained  there  until  the  agreement  for  its  care  by  its  1 •)-s- 

foster-parents  was  made  in  July,  1920.  Re 

The  proceedings  in  the  Juvenile  Court  were  conducted  with  ^ewski 
great  deliberation,  and  ran  from  the  24th  July  to  the  23rd  October, 

1919,  there  being  fourteen  adjournments.  The  mother  had  made 
no  inquiry  as  to  the  child  from  the  19th  December,  4918,  when  it 
was  abandoned,  and  was  with  difficulty  found  by  the  police  when 
the  summons  was  served.  She,  in  her  evidence,  said : “I  aban- 
doned this  child  in  Father  Bench’s  office  in  December,  1918,  be- 
cause I had  no  place  to  keep  her.”  Her  other  children  were  in 
Sunnyside  Orphanage.  If  she  could  get  a job  she  was  willing  to  do 
what  she  could  to  maintain  them.  The  result  was  reached  on  the 
23rd  October,  when  a final  declaration  was  made,  “The  child  is 
neglected  as  being  deserted  by  her  mother,  her  only  living  parent,” 
and  it  was  declared  to  be  a “neglected  child”  within  the  Act  and 
was  placed  in  the  custody  of  the  'Children’s  Aid  Society.  It  then 
became  the  duty  of  the  society  “to  use  diligence  in  providing  a 
suitable  home  for  such  child”  (sec.  12,  subsec.  1).  and  the  agree- 
ment already  referred  to  was  entered  into  under  the  provisions  of 
sec.  12  (2). 

Nothing  was  heard  of  or  from  the  mother  till  1926.  when  some 
inquiry  was  made  by  her,  now  followed  up  by  this  motion.  The 
two  boys  are.  it  is  sa*id,  living  with  the  mother  and  step-father. 

There  is  no  explanation  of  the  dormant  maternal  instinct  from 

1920,  when  the  applicant  married  her  present  husband,  till  this 
motion  was  made.  The  mother  did  not  know  if  the  child  was  in 
an  orphanage  or  placed  out  under  the  statute. 

The  child  is  said  to  have  been  delicate  from  infancy,  and  is 
suffering  still,  as  she  has  been  for  years,  from  some  ear-trouble. 

She  is  said  to  be  pretty  and  attractive  and  unusually  clever.  T did 
not  see  her,  as  she  was  not  produced  on  the  motion.  A medical 
man  made  an  affidavit  that  this  was  inexpedient.  The  evidence  and 
the  periodical  reports  from  the  inspector  shew  that  she  is  in  a good 
home.  The  foster-parents  are  well  off,  have  no  children  of  their 
own,  and  during  the  seven  years  and  more  they  have  Had  this  child 
she  had  been  tenderly  nurtured  and  cared  for,  is  receiving  a good 
education  and  the  best  of  medical  care  to  avoid  the  disaster  of 
deafness  that  is  threatened  by  the  ear-trouble.  Of  the  genuineness 
of  the  affection  of  the  foster-parents  there  is  not  the  least  doubt, 
and  regarding  them  alone  it  would  be  an  unkind  and  terrble  thing 
to  take  this  child  from  them. 
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But  the  paramount  consideration  is  the  welfare  of  the  child. 
She  was  born  a poor  child  of  humble  parents,  and,  had  they  proved 
worthy,  the  child  being  their  child  must  have  shared  their  for- 
tune, good  or  ill,  but  when  the  child  was  abandoned  the  parental 
rights  were  gone.  The  State  stepped  in  and  in  discharge  of  its 
duty  assumed  the  care  of  the  child  and  placed  it  with  those  willing 
to  assume  and  discharge  the  duty  which  the  parents,  through  mis- 
fortune and  misconduct,  had  failed  to  perform.  All  this  was  done 
after  most  careful  inquiry  and  in  the  most  formal  way.  The 
foster-parents  assumed  this  duty  and  have  fully  and  faithfully  dis- 
charged it.  The  child  when  abandoned  was  a mere  infant  and  has 
never  known  a father  or  mother  other  than  those  with  whom  she 
now  lives,  and  all  that  has  been  said  about  the  impropriety  of  tak- 
ing a child  from  its  natural  parent  can  be  said  to  emphasise  the 
impropriety  of  taking  this  child  from  her  foster-parents. 

She  has  been  brought  up  in  very  comfortable  surroundings,  in 
a home  of  plenty.  The  applicant  can  at  best  give  her  a home  of 
comparative  poverty.  The  hardship  of  such  a change,  quite  apart 
from  the  outrage  to  the  child’s  affections,  would  be  unspeakable. 
I should  expect  it  to  have  most  serious  physical  results.  The  moral 
surroundings  in  the  present  home  are  the  best.  With  the  applicant 
the  situation  would  be  very  doubtful. 

The  mother  has  little  to  gain.  The  child  does  not  know  her  and 
has  no  affection  for  her.  If  she  has  an  affection  for  it,  she  must 
realise  that  her  attempt  to  remove  it  from  its  present  happy  home  is 
nothing  but  cruelty.  She  has  shewn  no  affection  for  the  child  from 
infancy  and  little  concern  for  it.  She  has  persuaded  herself  that 
she  wants  it.  but  I feel  certain  that  if  she  had  it  there  would  be  a 
repetition  of  what  took  place  in  1918,  when  she  succeeded  in 
getting  the  child  from  the  Home,  and  in  a few  days  left  it  ill  on 
the  floor  of  an  empty  office. 

The  motion  must  be  dismissed. 

I desire  to  point  out,  before  parting  with  this  case,  the  ex- 
tremely improper  affidavit  made  by  one  Jane  Barclay,  the  secretary 
of  the  Mothers’  Allowance  Board,  who  volunteers  the  statement: 
“It  has  always  been  my  opinion  that  a great  injustice  has  been 
done  Mrs.  Olsen  and  that  under  no  circumstances  should  she  have 
been  deprived  of  her  child  when  a small  financial  assistance  would 
have  kept  the  mother  and  child  together.”  Affidavits  should  be 
confined  to  facts.  Opinions  criticising  the  actions  of  competent 
officials  are  improper. 
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Husband  and  Wife — Action  by  Wife  against  Husband  for  Negligence — 

Tort — Married  Women's  Property  Act,  1926,  16  Geo.  V.  ch.  J/.'t,  sec.  8 
— Statement  of  Claim  Disclosing  no  Reasonable  Cause  of  Action — 

Rule  121f — Dismissal  of  Action. 


The  plaintiff,  a married  woman,  brought  this  action  against  her  hus- 
band and  another  for  negligence  in  the  operation  of  a motor-vehicle 
driven  by  her  husband,  in  which  she  was  a passenger,  whereby  she 
was  injured,  and  she  claimed  damages  for  her  injury.  The  statement 
of  claim  contained  no  allegation  of  any  express  or  implied  contract:  — 
Held,  that  the  action  was  for  a tort  within  the  meaning  of  sec.  8 of 
the  Married  Women’s  Property  Act,  1926,  and  was  not  maintainable 
against  the  plaintiff’s  husband. 

Semble,  that  sec.  8 includes  an  action  for  tort  arising  out  of  contract. 
As  against  the  husband-defendant,  the  statement  of  claim  was  struck 
out,  and  the  action  dismissed  as  frivolous  and  vexatious,  upon  sum- 
mary application  under  Rule  124. 

Motion  by  the  defendant  Jacob  Goldman  to  strike  out  the 
plaintiff’s  statement  of  claim  as  against  him  (Jacob  Goldman),  on 
the  ground  that  the  statement  of  claim  discloses  no  reasonable 
cause  of  action  as  against  him,  and  to  dismiss  the  action  as  frivo- 
lous or  vexatious. 


Jary^y  26.  The  motion  was  heard  by  Weight,  J.,  in  the 
Weekly^Burt,  Toitmto. 

G.  A.  Binkley , for  the  applicant. 

N.  N.  Simon , for  the  plaintiff. 


January  27.  Weight,  J. : — The  action  is  brought  by  the 
plaintiff  against  the  defendant  Jacob  Goldman,  as  the  driver,  and 
against  the  defendant  Maurice  Goldman,  as  the  owner,  of  an  auto- 
mobile in  which  the  plaintiff  was  a passenger  when  she  was  injured 
in  an  accident  caused,  as  the  statement  of  claim  alleges,  by  the 
negligence  of  the  defendant  Jacob  Goldman. 

The  statement  of  claim  does  not  allege  that  the  plaintiff  is  the 
wife  of  the  defendant  Jacob  Goldman,  but  in  the  particulars 
furnished  by  the  plaintiff  it  is  so  alleged  and  upon  the  hearing  of 
the  motion  it  was  admitted  by  counsel  that  such  relationship 
existed. 

The  motion  is  made  upon  the  ground  that  the  plaintiff,  being 
the  wife  of  the  defendant  Jacob  Goldman,  is  not  entitled  to  main- 
tain an  action  of  tort  against  him.  The  statute  in  force  at  the 

44 — 61 — o.Ij.r. 


658 


ONTARIO  LAW  REPORTS. 


[VOL. 


Wright,  J. 

1928. 

Goldman 

v. 

Goldman. 


date  of  the  accident  was  the  Married  Women’s  Property  Act,  1926, 
16  Geo.  V.  ch.  44.  Section  8 of  that  Act  provides,  “Every  married 
woman  shall  have  in  her  own  name  against  all  persons  whomso- 
ever, including  her  husband,  the  same  remedies  for  the  protection 
and  security  of  her  own  separate  property  as  if  such  property  be- 
longed to  her  as  a feme  sole , but,  except  as  aforesaid,  no  husband 
or  wife  shall  be  entitled  to  sue  the  other  for  a tort.”  This  is  in  pre- 
cisely the  same  terms  as  the  Married  Women’s  Property  Act,  R. 
S.O.  1927,  ch.  182,  sec.  7. 

The  section  expressly  enacts  that  except  for  the  protection  and 
security  of  her  separate  estate  no  wife  shall  be  entitled  to  sue  her 
husband  for  a tort.  The  cause  of  action  here  is  based  on  negli- 
gence, and  there  is  no  allegation  of  any  express  or  implied  contract 
in  the  statement  of  claim.  In  my  view  the  action  is  clearly  one 
for  a tort  within  the  meaning  of  the  section. 

I do  not  think  it  is  desirable  or  needful  to  enter  into  an  aca- 
demic discussion  as  to  whether  the  statement  of  claim  in  the  present 
action  could  be  so  amended  as  to  include  a claim  for  damages  for 
breach  of  an  implied  contract  or  duty  to  carry  the  plaintiff  safely. 
The  statute  prohibits  any  action  for  tort,  except  as  regards  sepa- 
rate estate,  and  includes  an  action  for  tort  arising  out  of  contract 
as  well  as  an  action  for  a tort  apart  from  contract. 

The  authorities  on  the  point  do  not  appear  to  distinguish 
between  the  two  classes  of  tort.  See  Hidton  v.  Hultoi^^  1917] 
1 K.B.  813;  Webster  v.  Webster,  [1916]  1 K.%  714.  ^ judg- 

ment of  Mr.  Justice  Middleton  in  Tetef  y.  Riman  (1926),  58 
O.L.R.  639,  is  particularly  instructive,  and  it  is  unnecessary  to 
review  the  authorities  cited  in  that  judgment. 

In  my  view  the  decision  in  that  case  is  conclusive  in  support  of 
the  motion  before  me. 

In  the  present  case  the  plaintiff  alleges  no  maintainable  cause 
of  action  upon  the  pleadings,  and  I think  it  is  a proper  case  in 
which  to  invoke  the  provisions  of  Rule  124  and  strike  out  the 
statement  of  claim  as  disclosing  no  reasonable  cause  of  action. 

In  view  of  my  holding  that  the  plaintiff  cannot  maintain  the 
action  against  the  defendant  Jacob  Goldman,  the  logical  result  is 
that  the  action  is  frivolous  and  vexatious,  and  ought  therefore  to  be 
dismissed  as  against  him,  and  I so  order. 

In  the  result,  the  action  will  be  dismissed  as  against  the  de- 
fendant Jacob  Goldman  with  costs. 
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[APPELLATE  DIVISION.] 

National  Discount  Corporation  v.  Frech  and  Jackson.  1928. 

Jan.  30. 

Sale  of  Goods — Conditional  Sale  Contract — Assignment  by  Vendor  to 
Plaintiffs — Claim  to  Goods  as  against  Assignee  of  Subsequent 
Chattel  Mortgage — “ Mortgagee ” or  “ Purchaser ” — Conditional  Sales 
Act , R.S.O.  191/f,  ch.  136,  sec.  3 — Purchaser  of  Mortgage  in  Good 
Faith  and  for  Value  without  Notice. 

The  plaintiffs  claimed  a motor-car  under  a conditional  sale  contract 
assigned  to  them,  as  against  the  defendant  F.,  the  assignee  of  a 
chattel  mortgage  on  the  car. 

By  sec.  3 of  the  Conditional  Sales  Act,  R.S.O.  1914,  ch.  136,  as  against 
a subsequent  purchaser  or  mortgagee,  claiming  under  the  original 
purchaser  after  delivery  of  the  goods  to  him,  the  condition  that  the 
ownership  shall  remain  in  the  seller  becomes  invalid,  and  the  pur- 
chaser is  to  be  deemed  the  owner,  unless  the  contract  is  registered 
within  the  time  prescribed  by  the  section:  — 

Held,  that  F.,  being  a purchaser  in  good  faith  for  value  and  without 
notice,  claiming  under  the  original  conditional  purchaser,  was  a 
purchaser  or  mortgagee  within  the  meaning  of  the  section,  and  the 
plaintiffs’  title  was  invalid  as  against  him,  the  conditional  sale  con- 
tract not  having  been  registered  in  time. 

Both  words,  “purchaser”  and  “mortgagee”  are  used  in  the  section, 
but  no  distinction  is  intended:  the  mention  of  mortgagee  is  for 
greater  caution;  the  meaning  is,  “purchasers  including  mortgagees.” 

An  appeal  by  the  defendant  Frech  from  the  judgment  of  the 
District  Court  of  the  District  of  Algoma  in  favour  of  the  plaintiffs 
decking  them  entitled  to  possession  of  a motor-car  and  to  a lien 
thereppfor  the  balance  owing  on  a conditional  sale  of  the  car  on 
the  28th  August,  1925,  by  Pelletier  Motor  Sales  to  the  defendant 
Jackson.  The  conditional  sale  contract  was  assigned  to  the  plain- 
tiffs by  Pelletier  Motor  Sales.  The  defendant  Frech  was  the 
assignee  of  a chattel  mortgage  on  the  car.  The  original  purchaser 
from  the  Pelletier  company  was  one  Wood,  and  the  car  was  de- 
livered to  him  on  the  16th  June,  1923.  The  conditional  sale  con- 
tract assigned  to  the  plaintiffs  was  arranged  with  the  Pelletier 
company  after  the  chattel  mortgage  was  made  by  Jackson  to  Wood 
and  after  Wood  had  handed  over  the  car  to  Jackson. 

September  19.  1927.  The  appeal  was  heard  by  Mulock. 

C.J.O.,  Magee,  IIodgins,  and  Ferguson,  JJ.A. 

A.  J.  Lester , for  the  appellant,  argued  that  Pelletier  Motor 
Sales,  who  undertook  to  sell  the  car  to  Jackson,  had  no  title  what- 
ever to  it,  because  they  did  not  register  their  lien-note  taken  back 
from  Wood,  under  sec.  3 of  the  Conditional  Sales  Act,  R.S.O.  1914, 
ch.  136,  and  the  interest  of  the  appellant  intervened  bv  the  regis- 
tration of  his  chattel  mortgage,  which  was  taken  in  good  faith  and 
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for  valuable  consideration.  Therefore  the  repossession,  although 
it  may  have  been  good  as  against  Jackson,  was  not  good  as  against 
the  appellant.  Reference  to  Winn  v.  Snider  (1899),  26  A.R.  384. 

Gideon  Grant,  K.C.,  for  the  plaintiffs,  respondents,  contended 
that  the  first  lien-note  taken  reserved  the  property  in  the  car  to 
Pelletier  Motor  Sales,  and  the  title  remained  in  that  company, 
subject  to  being  defeated  by  a subsequent  purchaser  or  mortgagee 
under  the  terms  of  the  Conditional  Sales  Act.  The  appellant  did 
not  come  within  the  provisions  of  that  Act,  because  he  purchased 
only  the  rights  of  his  assignor.  The  assignee  of  a mortgage  is  not 
a purchaser  or  mortgagee  within  the  meaning  of  the  Act,  sec.  3. 
Reference  to  Ryckman  v.  Canada  Life  Assurance  Co.  (1870),  17 
Gr.  550;  Smart  v.  McEwan  (1871),  18  Gr.  623;  Elliott  v.  McCoru- 
nell  (1874),  21  Gr.  276;  2 C.E.D.  347  ; C.  C.  Motor  Sales  Ltd.  v. 
Chan,  [1926]  S.C.R.  485. 

Lester,  in  reply,  referred  to  the  Conveyancing  and  Law  of  Pro- 
perty Act,  R.S.O.  1914,  ch.  109,  sec.  2(e),  defining  the  word 
“mortgagee.” 


January  30,  1928.  Magee,  J.A. : — The  defendant  Freeh  ap- 
peals from  the  judgment  against  him  in  the  District  Court  of  the 
District  of  Algoma,  declaring  the  plaintiff  company  entitled  to 
possession  of  a motor-car  and  to  a lien  thereon  for  the  balance 
owing  on  a conditional  sale  of  the  car  on  the  28th  August,  1925, 
by  Pelletier  Motor  Sales  to  the  defendant  John  H.  Jacksq^^  The 
facts  are  not  complicated. 

On  the  3rd  June,  1923,  Pelletier  Motor  Sales  accepted  an  order 
of  A.  R.  Wood  for  a Dodge  sedan  motor-car,  to  be  delivered  on  or 
soon  after  the  20th  June,  1923,  for  “$1,775.00,  cash  $500.00  and 
note  at  3 months  $1,275.00.”  The  order  provided  that  if  full 
payment  for  the  vehicle  was  not  made  within  30  days  after  notifi- 
cation that  it  was  ready  for  delivery  the  vendors  should  have  the 
right  to  cancel  the  order  and  retain  from  the  advance  deposit  as 
liquidated  damages  a sum  sufficient  to  pay  certain  expenses,  and 
also  had  this  clause,  “Title  to  the  vehicle  to  remain  with  you  until 
the  vehicle  is  paid  for  in  full.”  The  motor-car  was  delivered,  and 
the  vendors  received  Wood's  promissory  note  in  their  favour,  dated 
the  16th  June,  1923,  for  $1,275,  payable  on  or  before  the  1st  April, 
1923.  This  was  a mistake  for  April,  1925.  At  the  foot  of  the 
note  appear  the  words:  “Payment  1st  month  $175.00  2 and  3 mo. 
$150.00,  balance  100.00  p.  month.”  The  note  among  other  printed 
clauses  contained  a provision  that  if  the  maker  made  default  in 
payment  of  the  note  or  any  future  note  in  “your”  favour  “you” 
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may  retake  possession  of  the  property  “so  sold  to  me  for  which  the 
note  is  given  . . . and  at  . . . any  time  thereafter  without 

notice  to  me  may  sell  the  same.  . . Subject  to  these  provisions, 

I am  to  have  possession  and  use  of  the  machinery  or  property  . . . 

but  the  title  thereto  is  not  in  any  event  to  pass  to  me  until  full 
payment  of  the  purchase-price  and  interest  or  any  obligation  or 
renewals  thereof  given  therefor.” 

Whether,  on  the  wording  of  the  order,  “payment”  was  made  by 
delivery  of  the  note  within  the  30  days,  so  that  the  property  would 
thereby  pass  to  Wood,  need  not  be  considered,  because  by  the  note 
he,  having  as  yet  no  title,  agreed  that  the  title  was  not  to  pass  to 
him  until  payment  of  the  price  or  any  obligation  therefor  or 
renewals. 

The  transaction  therefore  came  within  sec.  3 of  the  Conditional 
Sales  Act,  R.S.O.  1914,  ch.  136,  whereby  unless  the  contract  were 
in  writing  describing  the  goods  and  stating  the  terms  and  condi- 
tions of  the  sale  and  a copy  were  filed  in  the  proper  office  within 
ten  days  after  the  execution  of  the  contract,  a provision  “that  the 
ownership  is  to  remain  in  the  seller  . . . until  payment  of 

the  . . . consideration  money  or  part  of  it,”  would  be  invalid 

as  against  a subsequent  purchaser  or  mortgagee  claiming  from  or 
under  Wood,  without  notice,  in  good  faith,  and  for  valuable  con- 
sideration, and  Wood  would  be  deemed  the  owner  of  the  motor-car. 

No^opy  of  either  the  original  accepted  order  or  of  the  note  was 
filed  T^hin  the  time,  and  it  is  unnecessary  to  consider  under  which 
the  title  was  retained  by  the  vendors  as  between  them  and  Wood, 
or  whether  the  note  sufficiently  described  the  goods  or  stated  the 
terms. 

Wood  really  bought  with  the  intention  oi  transferring  the 
motor-car  to  the  defendant  Jackson,  to  be  used  in  his  taxicab  busi- 
ness, and  it  was  in  fact  delivered  to  Jackson  and  so  used,  and 
Wood  says  he  transferred  it  to  Jackson,  but  no  formal  instru- 
ment was  signed.  Jackson,  of  course,  knew  of  the  vendors  having 
title  in  the  motor-car. 

On  the  31st  May,  1924,  Jackson  mortgaged  the  motor-car  and 
other  goods  to  Wood  for  $4,290  owing  by  him  to  Wood.  Wood 
says  that  at  that  time  he  had  been  told  by  Pelletier,  of  the  original 
vendors,  that  Jackson  had  paid  all  owing  to  them  except  about 
$180  for  parts  and  repairs.  This  Pelletier  denies,  and  it  must  be 
taken  that  Wood  knew  that  the  vendors  had  some  claim.  This 
mortgage  was  duly  registered. 

Then  on  the  7th  January,  1925,  after  some  payments  by  Jack- 
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son,  Wood  sold  and  assigned  the  chattel  mortgage  to  the  defendant 
Frech  for  $2,800.  Frech  bought  it  in  good  faith,  without  notice 
of  any  claim  of  Pelletier  Motor  Sales  or  other  claim  against  the 
motor-car,  and  for  valuable  consideration.  The  assignment  was 
registered  on  its  date. 

Renewal  statements  were  registered  by  Frech  on  the  1st  June, 
1925,  and  27th  May,  1926,  over  $2,000  being  owing  at  the  latter 
date. 

On  the  13th  March,  1926,  Frech  took  possession  of  the  motor- 
car and  other  mortgaged  goods,  the  mortgage  being  in  default. 

Meantime  in  1923,  1924,  and  1925,  Jackson  had  been  making 
payments  to  Pelletier  Motor  Sales  on  this  and  another  car  he 
had  bought  from  them,  but  was  in  default.  Their  bankers  object- 
ing to  continue  discounting  the  collateral  notes,  they  decided  to 
exercise  their  powers  as  unpaid  vendors  so  as  to  have  a fresh  trans- 
action and  security  to  finance  through  the  plaintiffs.  On  the  28th 
August,  1925,  they,  without  taking  actual  possession  of  the  motor- 
car, made  a resale  of  it  for  $1,565  to  Jackson,  who  still  had  and 
retained  possession  of  it.  That  sale  was  also  conditional  that  title 
was  not  to  pass  from  them  until  payment,  and  he  made  a promis- 
sory note  to  them  with  a clause  to  the  like  effect.  These  they 
assigned  to  the  plaintiffs.  Jackson  continued  making  some  pay- 
ments but  was  in  default.  After  Frech  seized  under  the  chattel 
mortgage,  an  arrangement  was  come  to  that  the  motor  slmuld  be 
stored  with  Pelletier  Motor  Sales  to  be  sold,  the  proceeds  w abide 
the  result  of  this  action. 

It  was  claimed  by  the  plaintiffs  that  the  registration  of  the 
chattel  mortgage  was  ineffectual  by  reason  of  a defect  in  the  affi- 
davit. Section  7 of  the  Bills  of  Sale  and  Chattel  Mortgage  Act, 
R.S.O.  1914,  eh.  135,  declares  that,  if  the  mortgage  and  affidavits 
are  not  registered  as  by  the  Act  provided,  the  mortgage  shall  be 
null  and  void  as  against  creditors  of  the  mortgagor,  and  as 
against  subsequent  purchasers  or  mortgagees  in  good  faith  for 
valuable  consideration.  But  here  the  plaintiffs  are  not  claiming 
as  creditors,  but  as  owners  of  the  motor-car,  and  they  are  not 
claiming  as  subsequent  purchasers  or  mortgagees  under  either 
Jackson  or  Wood,  but  as  holders  of  a prior  and  superior  title  which 
was  not  parted  with  but  retained  throughout  by  Pelletier  Motor 
Sales  and  assigned  to  the  plaintiffs.  So  far  as  the  plaintiffs’  title 
is  concerned,  the  chattel  mortgage  need  not  be  registered  or 
renewed. 

That  leaves  the  only  question  whether  the  defendant  Frech,  as 
the  assignee  of  the  chattel  mortgage,  is  a purchaser  or  mortgagee 
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within  the  meaning  of  sec.  3 of  the  Conditional  Sales  Act.  Neither 
Jackson  as  purchaser  from  Wood,  nor  Wood  as  mortgagee  from 
Jackson,  could  claim  the  benefit  of  that  section  against  Pelletier 
Motor  Sales,  for  each  had  notice  of  the  vendors’  title, . and  the 
plaintiffs  say  that  therefore  neither  Jackson,  who  mortgaged  the 
motor-car,  nor  Wood,  who  assigned  the  mortgage  and  with  it  his 
interest  in  the  car,  had  any  title  or  property  or  ownership  in  the 
car,  and  therefore  neither  of  them  could  assign  it  to  Freeh  or  to 
any  one,  and  that  Freeh  is  neither  a purchaser  nor  a mortgagee, 
but  only  assignee  of  an  invalid  mortgage,  and  as  assignee  takes 
subject  to  all  prior  rights  and  equities  affecting  it. 

But  if  Freeh,  who  acted  in  good  faith  and  for  value  and  with- 
out notice,  is  a purchaser  or  mortgagee  within  the  meaning  of  the 
Act,  then  sec.  3 declares  not  merely  that  the  provision  for  the 
vendors  retaining  title  shall  be  invalid,  but  also  that  Wood  shall  be 
deemed  the  owner  of  the  car.  If  so,  when  Freeh’s  rights  are  being 
considered,  Wood  must  be  deemed  to  have  been  capable  of  assign- 
ing and  to  have  assigned  ownership  to  Jackson  and  Jackson  to  him 
and  he  to  Freeh. 

We  may  eliminate  also  the  question  of  Freeh  being,  as  assignee 
of  a mortgagee,  assignee  of  a chose  in  action.  There  would  be 
no  defence  against  him  as  regards  the  chose  in  action  or  the 
moneys  due — there  are  no  equities  affecting  them — there  is  no 
disput^hat  the  moneys  are  owing,  and  if  there  were  the  plaintiffs 
as  thira  parties  would  have  no  right,  as  claiming  superior  owner- 
ship in  the  goods  which  secure  the  debt,  to  raise  such  a question. 
The  dispute  here  is  wholly  as  to  the  title  to  the  goods. 

Then  is  Freeh  a purchaser  or  mortgagee  within  the  meaning  of 
the  Conditional  Sales  Act?  There  is  no  doubt  that  he  purchased, 
as  he  supposed,  the  ownership  of  the  goods  subject  to  the  right  of 
redemption,  and  also  he  purchased  the  title  coming  through  the 
man  who,  the  statute  declares,  shall  be  deemed  the  owner.  Under 
the  statute  of  27  Eliz.  ch.  4 (see  our  Fraudulent  Conveyances  Act, 
R.S.O.  1914,  ch.  105,  sec.  7),  making  void  as  against  purchasers 
certain  fraudulent  conveyances,  a mortgagee  was  held  to  be  a pur- 
chaser pro  tanto,  within  the  meaning  of  the  statute,  in  Dolphin  v. 
Aylward  (1870),  L.R.  4 ILL.  486,  499,  504,  and  in  other  cases. 
If  the  mortgagee  is  a purchaser,  then  equally  the  purchaser  of  his 
mortgage  must  be  a purchaser.  There  is  no  reason  why  either  a 
mortgagee  or  his  purchaser  should  not  be  protected  or  any  dis- 
tinction drawn.  Then  is  it  to  be  assumed  that,  because  the  Legis- 
lature uses  both  the  words  “purchaser”  and  “mortgagee”  in  the 
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two  Acts  mentioned  and  in  the  Registry  Act,  R.S.O.  1914,  ch.  124, 
sec.  71,  a distinction  was  intended?  I cannot  imagine  any  reason 
for  making  any  distinction  in  the  protection  to  be  given.  The 
Legislature  evidently  thought  there  should  not  be  any  and  used 
both  words  to  make  sure  of  it.  I can  only  look  upon  the  mention 
of  mortgagees  as  being  for  greater  caution  and  the  true  intent  and 
reading  as  being  purchasers  including  mortgagees. 

As  Frech  was  a purchaser  pro  tanto  in  good  faith  for  value 
and  without  notice  and  claiming  under  the  original  conditional 
purchaser  through  Jackson,  the  plaintiffs’  title  is  invalid  as 
against  him  and  the  appeal  should  be  allowed  with  costs,  and  it 
should  be  declared  that  the  mortgage  has  priority  over  the  claim 
of  the  plaintiffs;  and,  as  the  action  is  to  establish  the  plaintiffs’ 
ownership,  it  should  be  dismissed  with  costs. 

Mulock,  C.J.O.,  and  Ferguson,  J.A.,  agreed  with  Magee,  J.A. 

Hodgins,  J.A. : — Appeal  from  the  judgment  of  Stone,  Judge 
of  the  District  Court  of  the  District  of  Algoma,  in  favour  of  the 
plaintiffs,  who  claim  a Dodge  sedan-car  under  a conditional  sale 
contract  assigned  to  them,  dated  the  28th  August,  1925,  between 
Pelletier  Motor  Sales  and  the  defendant  Jackson,  as  against 
Frech,  who  is  assignee  of  a chattel  mortgage  on  the  car  in  ques- 
tion. 

The  sale  contract  relied  on  was  arranged  with  Jackal  after 
the  chattel  mortgage  now  owned  by  the  appellant  was  made,  and 
after  Wood,  the  original  purchaser  from  Pelletier  Motor  Sales, 
had  handed  over  the  car  to  Jackson.  Wood’s  agreement  bears 
date  the  3rd  June,  1923,  and  the  note  for  the  balance  of  purchase- 
money  the  16th  June,  1923,  on  which  day  the  car  was  delivered  to 
him.  The  present  alleged  contract  with  Jackson  was  made  on  the 
28th  August,  1925.  The  original  agreement  with  Wood  was 
never  registered,  while  the  agreement  embodied  in  the  note  dated 
the  16th  June,  1923,  was  not  registered  till  the  5th  July.  19  days 
after  its  date,  that  is,  several  days  too  late. 

As  against  a subsequent  mortgagee  or  purchaser,  claiming  un- 
der the  original  purchaser  after  delivery  of  the  car  to  him,  the 
condition  that  the  ownership  should  remain  in  the  seller  becomes 
invalid,  and  the  purchaser  is  to  be  deemed  the  owner,  unless  the 
contract  therefor  is  reg:stered  within  the  time  required  by  the 
Conditional  Sales  Act.  R.S.O.  1914,  ch.  136,  sec.  3.  Wood,  after 
purchasing,  apparently  transferred  the  car  to  Jackson,  for  whose 
business,  to  the  knowledge  of  the  vendors,  it  was  bought.  Subse- 
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quently,  and  on  the  31st  May,  1924,  Jackson  gave  Wood  a chattel 
mortgage  covering  the  car,  which  mortgage  Wood  duly  registered, 
and  on  the  7th  January,  1925,  assigned  it  to  the  appellant.  Is 
Freeh  a subsequent  mortgagee  or  purchaser  in  good  faith  and  for 
valuable  consideration  without  notice?  On  the  evidence  he  ap- 
pears to  fulfil  these  qualifications,  if  in  law  he  is  a mortgagee  or  a 
purchaser  claiming  from  or  under  Wood  and  Jackson,  unless  the 
very  fact  that  his  assignor  was  Wood,  the  signer  of  the  original 
contract  by  which  the  legal  title  to  the  car  remained  in  the  ven- 
dors, prevents  him  claiming  that  status. 

I think  he  comes  within  the  definition  of  mortgagee  or  pur- 
chaser. 

Under  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  R.S.O. 
1914,  ch.  135,  an  assignee  of  the  mortgage  is  treated  as  a mort- 
gagee in  that  he  can  renew  the  mortgage  (sec.  21)  and  make  the 
necessary  affidavit  therefor  (sec.  14),  and  can  discharge  it  (sec. 
28)  ; and  it  would  be  a strange  anomaly,  therefore,  if,  while  he 
held  it  as  a security,  he  was  not  regarded  for  all  purposes  as  a 
mortgagee.  Section  21,  which  makes  an  unrenewed  chattel  mort- 
gage void  as  against  subsequent  purchasers  or  mortgagees,  cannot 
be  intended  to  apply  only  to  want  of  renewal  by  the  original 
mortgagee  or  as  against  him  only  and  not  against  his  assigns. 
Boyd,  C.,  in  Bridges  v.  Real  Estate  Loan  and  Debenture  Co. 
(1885),  8 O.R.  493,  before  a Divisional  Court,  affirming  Fer- 
gusoi£  J.A.,  said:  “Whatever  doubts  may  have  existed  before, 
there  is  now  none  that  the  assignee  of  a mortgage  for  value  having 
the  legal  estate  may  defend  as  a purchaser  for  value  ivithout 
notice,  and  claim  also  the  protection  of  the  Registry  Act.” 

The  statement  of  Middleton,  J.,  in  Liquid  Carbonic  Co.  Ltd. 
v.  Rountree  (1923),  54  O.L.R.  75,  at  p.  78,  is,  no  doubt,  carefully 
expressed,  and  it  does  not  deal  with  the  case  of  a mortgagee,  who 
naturally  does  not  acquire  the  actual  possession,  nor  is  entitled 
thereto  until  default  in  payment,  nor  with  his  assignee.  It  would 
be  a mistake  to  stretch  the  language  of  that  statement  too  far. 
It  would  be  travelling  well  outside  its  scope  if  it  were  treated  as 
covering  this  case,  where  the  original  vendors  failed  to  protect 
their  title  by  registration,  as  it  was  intended  they  should  do,  and 
where  the  form  and  substance  of  the  transaction  is  wholly  differ- 
ent from  that  in  the  case  referred  to. 

The  agreement  to  treat  the  car  as  repossessed  made  with  Jack- 
son  in  August,  1925,  on  which  the  present  contract  and  action 
are  based,  was  not  repossession  in  fact  and  was  a nullity,  but  it 
serves  to  shew  that  the  plaintiffs’  predecessors  in  title  recognised 
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Jackson  as  the  then  owner  subject  to  their  lien.  No  legal  change 
was  effected  by  the  form  gone  through,  as  it  lacked  the  real  exer- 
cise of  the  right  to  retake,  pursuant  to  default. 

The  appellant  here  claims  under  both  Jackson  and  Wood,  both 
of  whom  respectively  conveyed  the  car  by  words  of  grant  in  the 
mortgage  and  assignment.  He  had  therefore  the  title  of  Jackson, 
who  was  in  possession.  He  gave  valuable  consideration  and  acted 
in  complete  good  faith.  Then  had  he  notice  because  he  is 
assignee  of  Wood? 

It  has  been  pointed  out  in  an  early  case,  Moffatt  v.  Coulson 
(1860),  19  U.C.R.  341,  that  notice  of  an  unregistered  chattel 
mortgage,  which  is  thereby  void  as  against  subsequent  purchasers 
in  good  faith,  is  not  notice  under  the  Registry  Act  so  as  to  post- 
pone the  title  of  the  subsequent  purchaser.  The  remarks  of  Mr. 
Justice  Duff  in  Lanstone  Monotype  Machine  Co.  v.  Northern  Pub- 
lishing Co.  (1922),  63  Can.  S.C.R.  482,  in  reference  to  this 
case,  treat  it  as  inapplicable,  because  in  the  case  he  was  consider- 
ing the  original  purchaser  was  debarred  from  transferring  his 
interest,  and  the  statute  made  the  test  a mere  question  of  fact, 
“good  faith  and  valuable  consideration,”  without  coupling  with 
it  the  absence  of  notice  as  in  our  Act.  There  is  no  evidence  here 
such  as  satisfied  the  Supreme  Court  in  the  Lanstone  case  that  the 
ultimate  purchaser  had  bought  anything  except  the  interest  of 
the  original  purchaser  in  the  machines.  The  Conditional  Sales 
Act  invalidates  the  condition  as  to  the  retention  of  the  £tle  if 
registration  is  not  made  in  time,  and  in  this  case  the  Court  is 
not  called  on  to  administer  any  equitable  claim  or  right,  but  has 
merely  to  determine  the  effect  of  the  statute. 

In  a very  careful  review  of 'the  cases,  Anglin,  C.J.'C.,  in  Can- 
adian Bank  of  Commerce  v.  Munro,  [1925]  S.C.R.  302,  speaking 
for  the  Court,  held  that  under  the  Alberta  statute  a purchaser  to 
be  in  good  faith  must  be  one  who  has  no  notice  of  any  prior  or 
outstanding  claim  to  chattel  property  inconsistent  with  the  ven- 
dor’s apparent  title.  He  discusses  Moffatt  v.  Coulson , and  his 
comment  on  it  in  no  wise  minimises  the  authority  of  that  case  on 
the  point  of  importance  here.  He  says  (p.  306)  : — 

“Actual  knowledge  of  an  unpaid  existing  mortgage  and  intent 
that  by  purchasing  from  a vendor  who  had  no  right  to  sell  he 
should  defeat  the  mortgagee’s  title  was,  therefore,  lacking.  In 
the  course  of  his  judgment  Robinson,  C.J.,  undoubtedly  uses 
language  which  imports  that  in  his  opinion  notice  (presumably 
actual  notice)  of  the  adverse  title  of  the  mortgagee  would  not 
affect  the  good  faith  of  the  purchaser.  But  such  observations  were 
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obiter.  Knowledge  by  the  purchaser  that  an  unsatisfied  adverse 
interest  was  outstanding  in  the  mortgagee  was  not  shewn.” 

While  the  mortgage  from  Jackson  to  Wood  and  Wood’s  assign- 
ment to  the  appellant  could  in  equity  and  as  between  them  pass 
only  the  interest  of  those  parties,  yet  a subsequent  purchaser  or 
mortgagee  from  them  or  one  of  them  in  good  faith  and  for  value, 
without  notice  of  the  condition  or  the  want  of  title,  is  by  the 
statute  entitled  to  claim  the  whole  property  if  registration  is  not 
effective.  The  appellant  in  my  view  is  so  entitled. 

The  respondents,  owing  to  lack  of  registry  of  the  earlier  agree- 
ment in  due  time,  are  not  in  a position  to  set  up  the  defect  in 
the  jurat  in  the  chattel  mortgage,  which  was  properly  renewed. 

I would  allow  the  appeal  and  enter  judgment  in  favour  of  the 
defendant,  both  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 
Re  Wicks  and  Armstrong. 


Illegitimate  Child — Paternity — A filiation  Order — Evidence — Corrobor- 
ation— Children  of  Unmarried  Parents  Act,  1927,  17  Geo.  V.  ch. 
51  ^ec.  21 — Application  to  Proceeding  in  Court  Commenced  before 
Aw  in  Force — Procedure — Corroboration  of  Evidence  of  Mother  of 
Child — Nature  and  Extent  of. 

A proceeding  to  obtain  an  affiliation  order  against  A.  as  the  father 
of  an  illegitimate  child  borne  by  W.  on  the  12th  October,  1925,  was 
commenced  under  the  provisions  of  the  Children  of  Unmarried  Par- 
ents Act,  1921,  11  Geo.  V.  ch.  54,  and  continued  after  the  Children 
of  Unmarried  Parents  Act,  1927,  17  Geo.  V.  ch.  51,  came  into  force 
upon  receiving  the  royal  assent  on  the  5th  April,  1927.  Some  evi- 
dence was  taken  in  June,  1927,  and  on  the  29th  of  that  month  an 
order  was  pronounced  by  a County  Court  Judge  declaring  A.  to  be 
the  father  of  the  child:  — 

Held,  that  sec.  21  of  the  later  statute,  which  was  different  in  terms 
from  sec.  25  of  the  earlier  statute,  was  applicable  to  the  proceeding 
though  not  in  force  when  it  was  commenced. 

Section  21,  providing  that  no  order  of  affiliation  shall  be  made  upon  the 
evidence  of  the  mother  of  the  child  unless  her  evidence  is  corrob- 
orated by  some  other  material  evidence,  is  an  enactment  governing 
procedure  only,  and  has  effect  from  the  time  of  its  coming  into 
force,  with  respect  to  any  order  made  thereafter,  and  whether  or 
not  the  proceeding  was  commenced  before  or  after  the  enactment 
came  into  force. 

Alterations  in  procedure  are  always  retrospective,  unless  there  be  some 
good  reason  against  it. 

And  held,  that  the  evidence  adduced  in  corroboration,  which  was  in 
the  nature  of  implied  admissions  of  A.  in  conversation  with  another 
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man,  though  not  strong,  was  sufficient:  it  could  not  be  said  that 
there  was  no  evidence,  and  the  weight  of  it  was  for  the  County 
Court  Judge. 

Review  of  the  authorities  on  the  interpretation  of  statutes  and  upon 
the  nature  and  extent  of  the  corroboration  required. 


Appeal  by  Armstrong  from  an  order  of  the  Judge  of  the 
County  Court  of  the  County  of  Victoria  declaring  the  appellant 
to  be  the  father  of  an  illegitimate  child  and  requiring  him  to  pay 
to  the  mother  $100  forthwith  and  a fixed  sum  weekly  until  the 
child  reaches  the  age  of  16  years. 


November  15  and  16,  1927.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Grant,  JJ.A. 

S.  II.  Bradford , K.C.?  and  L.  Frost,  for  the  appellant,  con- 
tended that  the  County  Court  Judge  erred  in  holding  that  there 
was  no  need  for  corroboration.  In  any  event,  these  proceedings 
had  no  proper  foundation,  since  the  application  appeared  to  have 
been  made  by  the  mother  of  the  mother  of  the  child  on  behalf  of 
her  daughter.  The  application  should  have  been  made  by  one  or 
other  on  behalf  of  herself:  Children  of  Unmarried  Parents  Act,  11 
Geo.  V.  ch.  54,  sec.  13.  If  the  application  was  made  by  the  grand- 
mother she  had  no  status.  If  it  was  made  by  the  mother,  corrobora- 
tion was  required  under  sec.  25.  Reference  to  Thomas  v.  Jones, 
[1920]  2 K.B.  399,  [1921]  1 K.B.  22.  The  new  Act,  17  Geo.  V. 
ch.  51,  which  came  into  force  on  the  5th  April,  1927,  requires 
corroboration  in  all  cases.  That  is  a matter  of  procedure,  and 
the  provision  is  therefore  retroactive.  In  any  event,  as  evidence  in 
this  case  was  taken  after  the  new  Act  came  into  force  it  applies  to 
the  proceedings  in  this  case.  Reference  to  Be  Eisenmenger  and 
Doherty  (1924),  26  O.W.N.  323;  Re  Nunn  and  Featlierstone 
(1927),  31  O.W.N.  437;  Gardner  v.  Lucas  (1878),  3 App.  Cas. 
582;  Strong  v.  Crown  Fire  Insurance  Co.  (1913),  29  O.L.R.  33. 

F.  P.  Brennan,  for  the  Provincial  Officer,  respondent,  argued 
that  the  grandmother,  who  had  maintained  the  child,  was  entitled 
to  apply  for  an  order  under  the  Act.  Where  the  application  is 
made  by  some  one  other  than  the  mother,  as  in  th:s  case,  then  the 
mother’s  evidence  need  not  be  corroborated.  If  corroboration  was 
necessary,  the  learned  County  Court  Judge  had  set  out  in  his 
judgment  all  the  corroboration  contained  in  the  evidence,  and  it 
was  unnecessary  to  add  anything  in  that  respect. 

January  30,  1928.  The  judgment  of  the  Court  was  read  by 
Grant,  J.A. : — This  is  an  appeal  from  the  judgment  of  the  Judge 
of  the  County  Court  of  the  County  of  Victoria,  dated  the  29th 
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June,  1927,  after  a trial  without  a jury,  the  proceeding  being  one 
commenced  under  the  provisions  of  the  Children  of  Unmarried 
Parents  Act  of  1921,  11  Geo.  Y.  ch.  54.  This  statute  was  repealed 
in  1927,  being  replaced  by  a new  Act,  under  the  same  name,  17 
Geo.  Y.  ch.  51.  The  proceedings  were  commenced  before  but 
were  continued  after  the  new  Act  came  into  effect,  as  it  received 
the  royal  assent  on  the  5th  April,  1927.  Some  evidence  was 
taken  in  June,  1927,  and  judgment  was  delivered  on  the  29th 
June  of  that  year.  These  dates  were  deemed  to  be  of  importance 
because  of  the  difference  in  language  between  sec.  25  of  the  Act 
of  1921  and  sec.  21  of  the  later  statute. 

Section  25  reads  as  follows : — 

“No  order  of  affiliation  shall  be  made  at  the  instance  of  the 
mother  of  a child  born  out  of  wedlock  or  of  a child  who  is  likely 
to  be  born  out  of  wedlock,  unless  her  evidence  is  corroborated  by 
some  other  material  evidence,  but  subject  thereto  proof  of  pater- 
nity may  be  established  under  this  Act  upon  such  evidence  as  the 
Judge  deems  sufficient.” 

Section  21  of  the  1927  statute  reads  as  follows: — 

“No  order  of  affiliation  shall  be  made  upon  the  evidence  of  the 
mother  of  the  child  unless  her  evidence  is  corroborated  by  some 
other  material  evidence.” 

It  is  contended  on  behalf  of  the  appellant  that,  upon  the  evi- 
dence, the  proceedings  had,  in  fact,  been  taken  “at  the  instance” 
of  the  mother  of  the  child,  within  the  meaning  of  the  language  of 
sec.  25  of  the  Act  of  1921,  and  therefore  that  her  evidence  must 
be  corroborated. 

In  the  view  which  I entertain  as  to  the  effect  of  sec.  21  of 
the  Act  of  1927,  it  is  not  necessary  to  decide  whether  or  not  the 
proceedings  were  taken  “at  the  instance  of  the  mother.”  This 
section  enacts  that  no  order  of  affiliation  shall  be  made  upon  the 
mother’s  evidence  unless  her  evidence  is  corroborated  by  some  other 
material  evidence.  This  clearly  has  to  do  with  the  matter  of  pro- 
cedure. It  says  what  evidence  must  be  furnished  to  enable  an 
order  to  be  made.  It  deals  with  the  manner  in  which  satisfactory 
proof  of  paternity  may  be  given.  Such  an  enactment  has  effect 
from  the  time  when  it  comes  into  force,  with  respect  to  any  order 
made  thereafter,  and  whether  or  not  the  proceedings  were  com- 
menced before  or  after  the  enactment  came  into  force. 

“The  general  principle,  indeed,  seems  to  be  that  alterations  in 
the  procedure  are  always  retrospective,  unless  there  be  some  good 
reason  against  it Maxwell  on  the  Interpretation  of  Statutes, 
6th  ed.,  p.  401. 
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Lord  TenterdeiTs  Act,  which  required  a written  promise  to  take 
a case  out  of  the  Statute  of  Limitations,  came  into  force  on  the  1st 
January,  1829,  although  a verbal  promise  was  sufficient  before  that 
date.  In  an  action  at  issue  before  the  date  mentioned,  but  which 
was  tried  after  it,  the  plaintiff,  who  relied  on  a verbal  promise 
made  before  the  Act  was  passed,  was  nonsuited,  the  Court  holding 
that  the  verbal  promise  did  not  constitute  sufficient  evidence  to 
satisfy  the  statute:  Hilliard  v.  Lenard  (1829),  1 Moo.  & M.  297. 
The  same  conclusion  was  reached  in  Towler  v.  Chatterton  (1829), 
6 Bing.  258.  The  rule  is  also  stated  in  Wright  v.  Hale  (1860),  6 
H.  & N.  227,  vide  Pollock,  C.B.,  at  230:  “There  is  a consider- 
able difference  between  new  enactments  which  affect  vested  rights 
and  those  which  merely  affect  the  procedure  in  Courts  of  justice, 
such  as  those  relating  to  the  service  of  proceedings,  or  what  evi- 
dence must  be  produced  to  prove  particular  facts/'  In  the  latter, 
the  enactments  are  retrospective  unless  there  is  clear  reason  against 
such  a construction. 

In  the  case  at  bar,  the  change  in  the  law  relates  to  procedure 
only,  namely,  the  nature  and  extent  of  the  evidence  necessary  to 
found  a valid  order  of  affiliation.  No  vested  right  is  taken  away. 
The  right  to  obtain  an  affiliation  order  is  not  interfered  with,  but 
a change  is  made  as  to  the  evidence  which  must  be  adduced  before 
the  order  can  be  made.  That  the  rule  applies  to  matters  of  evi- 
dence is  clearly  stated  in  a dictum  of  Lord  Blackburn  in  Gardner 
v.  Lucas,  3 App.  Cas.  582,  at  p.  603,  where  the  learned  Lord 
says : — 

“Then,  again,  I think  that  where  alterations  are  made  in  mat- 
ters of  evidence,  certainly  upon  the  reason  of  the  thing,  and  I 
think  upon  the  authorities  also,  those  are  retrospective,  whether 
civil  or  criminal.” 

This  is  in  accord  with  the  decisions  as  to  the  interpretation 
placed  upon  Lord  Tenterden’s  Act,  of  which  Hilliard  v.  Lenard 
and  Towler  v.  Chatterton  (supra)  are  examples,  and  with  the 
statement  of  Chief  Baron  Pollock. 

The  distinction  thus  pointed  out  by  the  learned  Chief  Baron 
is  recognised  by  Anglin,  C.J.C.  (then  Anglin,  J.),  in  delivering 
the  judgment  of  the  majority  of  the  Supreme  Court  of  Canada  in 
Upper  Canada  College  v.  Smith  (1920),  61  Can.  S.O.R.  413,  at 
the  top  of  p.  444. 

It  may  be  open  to  question  whether  the  decisions  (supra)  deal- 
ing with  Lord  Tenterden’s  Act  would  be  followed  at  the  present 
day,  to  the  extent  of  taking  away  a right  of  action  already  vested; 
but  the  rule  that  a statute  which  deals  with  a matter  of  evidence 
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only,  which  prescribes  “what  evidence  must  be  produced  to  prove 
particular  facts' ’ and  which  does  not  take  away  a right  of  action 
already  vested,  will  apply  to  pending  actions,  seems  clearly  estab- 
lished. The  decision  in  Re  Hunt  and  Lindensmith  (1921),  51 
O.L.R.  320,  is  not  in  conflict  with  this  view.  The  gist  of  that 
decision  is  given  in  the  following  excerpt  from  p.  523  of  the 
report : — 

“The  substituted  provisions  of  the  new  Act  do  not  create  a 
new  right  or  provide  a new  penalty  with  respect  to  matters  then 
past.  If  the  effect  of  the  new  Act  is  to  substitute  a less  onerous 
penalty  or  punishment,  the  more  lenient  provision  is  to  prevail, 
but  there  is  no  provision  which  justifies  the  imposition  of  a greater 
liability,  or  the  enforcement,  by  reason  of  a more  drastic  penal 
provision,  of  any  right  which  existed  before  the  new  Act  comes 
into  operation.” 

The  more  severe  penalty  provided  by  the  later  statute  is  not 
to  be  enforced  in  respect  of  an  act  done  before  such  later  statute 
came  into  force. 

It  is  therefore  essential  to  the  validity  of  this  judgment  that 
the  evidence  of  the  mother  be  corroborated  by  some  other  material 
evidence.  Although  there  is  some  slight  difference  between  the 
language  of  the  English  statute  and  the  language  of  the  statutory 
section  in  force  in  Ontario,  the  decisions  of  the  English  Courts  as 
to  the  nature  and  extent  of  the  corroboration  required  have  been 
followed  by  our  Courts:  vide  Walker  v.  Foster  (1923),  54  O.L.R. 
214,  a decision  of  the  Appellate  Division. 

In  Thomas  v.  Jones , [1921]  1 K.B.  22,  it  was  held  by  a 
majority  of  the  English  Court  of  Appeal  that  the  statement  of  the 
law  as  to . what  constitutes  corroborative  evidence  contained  in 
the  judgment  of  the  full  Court  of  Criminal  Appeal  in  Rex  v. 
Baskerville,  [1916]  2 K.B.  658,  should  be  applied  in  bastardy 
cases.  That  statement  of  the  law  is  to  be  found  at  p.  667  of 
the  Baskerville  case.  It  is  well-settled  law  that  statements  which 
are  equally  consistent  with  the  story  of  the  appellant  as  with  the 
story  of  the  respondent  (the  mother)  cannot  be  accepted  as  cor- 
roborative evidence.  So  also  evidence  shewing  mere  opportunity 
for  connexion  is  not  sufficient:  Burbury  v.  Jackson , [ 1917]  1 K.B. 
16.  In  Mash  v.  Darley,  [1914]  3 K.B.  1226,  it  was  held  that 
the  conduct  of  the  alleged  father  in  giving  evidence  before  the 
justices  that  the  complainant  was  a fast  girl,  and  in  not  giving 
evidence  to  that  effect  at  the  assizes,  was  corroboration  of  the 
complainant's  evidence  in  a material  particular.  At  p.  1231  of 
the  report,  Buckley,  L.J.,  makes  this  statement: — 
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“Corroborative  evidence,  I conceive,  may  be  found  either  in  ad- 
missions by  the  man  or  inferences  properly  drawn  from  the  con- 
duct of  the  man.  Admission  here,  there  is  none.  Conduct  there 
is.  Were  or  were  not  the  justices  entitled  to  take  into  account 
as  a matter  of  evidence  upon  which  they  might  come  to  some  con- 
clusion the  fact  that  the  man  before  the  justices  told  a story, 
namely,  that  she  was  fast  and  that  her  condition  was  due  to  that 
state  of  things,  and  the  fact  that  when  at  the  assizes  he  stood  in 
peril  and  when,  if  the  defence  was  true,  it  was  to  his  interest  to 
set  it  forward,  he  did  not  set  it  forward  at  all?  It  has  been 
argued  before  us  as  if  he  could  not  have  set  up  that  defence  with- 
out going  into  the  box  and  exposing  himself  to  cross-examination. 
It  appears  to  me  that  that  is  a mistake.  The  defence  could  have 
been  set  up  in  cross-examination  of  the  girl  when  she  was  in  the 
box.  Nothing  of  the  kind  was  done.  So,  upon  matters  which  are 
admissible  in  evidence,  it  is  established  that  the  conduct  of  the 
man  was  this — that  before  the  justices  he  took  a particular  course, 
and  at  a subsequent  date  he  did  not  take  a particular  course,  and 
that  that  was  a course  you  would  have  expected  him  to  take  under 
circumstances  of  his  innocence.  It  is  not  for  us  to  say  what  weight 
ought  to  be  given  to  that  evidence.  All  that  we  have  to  look  at 
is  to  see  whether  there  was  evidence.  If  there  was  evidence,  it  is 
not  for  us  but  for  the  justices  to  determine  whether  or  not  that 
was  evidence  which  satisfied  them.  It  appears  to  me  that  that  was 
corroborative  evidence  and  that  the  justices  were  entitled  to  take 
into  account  that  the  man  so  conducted  himself  as  that  there  was 
reason  from  his  conduct  to  infer  that  the  girl’s  story  was  presum- 
ably true.  It  appears  to  me  that  that  disposes  of  this  case.” 

Whether  or  not  that  case  provides  a precedent  which,  in  this 
country,  it  would  always  be  advisable  to  follow,  I need  not  deter- 
mine. 

In  Harvey  v.  Aiming  (1902),  87  L.T.R.  687,  “in  corroboration 
of  the  respondent’s  story  a witness  was  called,  a labourer  who  was 
working  for  the  appellant’s  grandfather  during  the  time  the  re- 
spondent was  living  there  as  a servant,  and  swore  that  he  had 
seen  the  appellant  and  the  respondent  out  together  evenings  in 
the  lanes,  and  that  after  the  child  was  born  the  appellant  spoke 
to  him  and  asked  him  whether  the  respondent,  whom  he  spoke  of 
familiarly  as  ‘Til/  was  going  to  swear  the  child,  when  he  told  the 
appellant  that  he  did  not  know.”  This  was  held  by  Alverstone, 
L.C.J.,  and  Channell,  J.  (Wills,  J.,  diss.),  to  constitute  sufficient 
corroboration,  having  in  mind  the  difference  in  the  social  position 
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of  the  parties,  and  the  weight  to  be  given  to  the  evidence  being 
held  to  be  for  the  justices. 

Corroboration  involves  something  more  than  possibility;  it  in- 
volves evidence  which  tends  to  shew  probability:  per  Lord  Reading 
in  Burbury  v.  Jackson,  [1917]  1 K.B.  at  p.  18. 

In  Dawson  v.  McKenzie,  [1908 ] Sess.  Gas.  648,  Lord  Dunedin 
used  these  words  (at  p.  649)  : “The  opportunity  may  have  a com- 
plexion put  upon  it  by  statements  made  by  the  defender  which 
are  proved  to  be  false.  It  is  not  that  a false  statement  made  by 
the  defender  proves  that  the  pursuer’s  statements  are  true,  but 
it  may  give  to  a proved  opportunity  a different  complexion  from 
what  it  would  have  borne  had  no  such  false  statement  been  made.” 

In  McBayne  v.  Davidson  (1860),  22  Sess.  Cas.  738,  the  fol- 
lowing was  the  deciding  factor:  the  defender  denied  ever  having 
seen  the  pursuer  before  the.  occasion  when  she  charged  him  with 
being  the  father  of  her  child;  it  was  held  to  be  established  that 
he  had  in  fact  met  her  twice  before,  although  in  circumstances 
which  would  not  in  themselves  give  rise  to  any  suspicion.  The 
Court  decided  that  this  constituted  a sufficient  corroboration. 

In  the  course  of  the  judgment  in  Dawson  v.  McKenzie  (mpra) 
Lord  McLaren  said  (pp.  650-1)  : “There  must  be  corroboration  of 
the  pursuer’s  evidence;  yet  when  the  effect  of  the  defender’s  false 
evidence,  i.e.,  his  denial  of  circumstances  which  are  otherwise 
proved,  is  to  shew  that  there  is  something  of  which  he  is  ashamed, 
or  something  the  admission  of  which  he  conceives  would  throw 
suspicion  upon  himself,  this  will  put  a different  complexion  on 
what  the  Court  might  otherwise  be  disposed  to  regard  as  innocent 
intimacy  between  the  parties.”  The  above  expression  of  opinion 
was  afterwards  quoted  with  approval  by  Lord  Dunedin  in  McWhir- 
ter  v.  Lynch  (1908),  46  Sc.L.R.  83. 

It  remains  to  examine  carefully  the  evidence  in  the  case  at  bar, 
having  in  mind  the  principles  which  should  guide  us  in  deciding 
whether  or  not  there  is  corroboration  of  the  evidence  of  the  mother 
“hy  some  other  material  evidence.”  In  doing  so,  it  must  also  be 
remembered  that  the  questions  of  credibility  and  weight  are  for  the 
trial  Judge. 

The  complainant  denies  emphatically  that  any  man,  other  than 
the  appellant,  ever  had  anything  to  do  with  her.  She  has  through- 
out maintained  that  the  appellant  was  responsible  for  her  condi- 
tion. The  appellant  stated  that,  so  far  as  he  was  aware,  no  one 
was  having  anything  to  do  with  her.  No  attempt  was  made  on 
the  part  of  the  defence  to  put  in  evidence  that  she  had  ever  been 
seen  in  company  with  any  other  men,  when  she  denied  having 
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had  anything  to  do  with  certain  others  whose  names  were  men- 
tioned to  her  by  the  defence  counsel  on  cross-examination.  The 
intercourse  resulting  in  conception  was  alleged  to  have  taken  place 
in  the  barn  a;t  the  Armstrong  farm,  on  the  26th  January,  1925, 
the  child  being  born  on  the  12th  October  following.  The  mother 
is  a girl  of  subnormal  mentality,  but  the  learned  County  Court 
Judge  believed  her  story,  and  comments,  in  very  favourable  terms, 
upon  her  credibility.  The  father  of  the  appellant  died  early  in 
January,  and  his  mother,  who  had  been  doing  the  housework,  suf- 
fered a paralytic  stroke,  so  that  it  became  necessary  to  obtain  some 
domestic  help.  On  the  22nd  January,  the  appellant  went  to  get 
the  complainant,  who  was  ithen  at  her  mother's  home,  but  she  was 
unable  to  come  at  once,  because  she  was  then  having  her  monthly 
sickness.  The  complainant's  mother  confirms  this.  The  appellant 
came  again  for  her  on  the  24th,  and  she  went  with  him  to  the 
Armstrong  home,  where  she  had  previously  assisted  with  the  house- 
work on  two  different  occasions.  The  complainant  was  required  to 
do  the  milking,  and  states  that,  on  Monday  the  26th  January  in 
the  afternoon,  when  she  was  in  the  barn  engaged  in  milking,  the 
appellant  came  and  stopped  her  working  and  compelled  her  to 
have  intercourse  with  him.  She  also  swears  that  this  was  re- 
peated on  other  occasions  shortly  thereafter. 

The  principal  defences  set  up  were,  the  appellant’s  denial,  lack 
of  corroboration  of  the  complainant's  evidence,  and  that  the  con- 
ception must  have  taken  place  before  the  complainant  came  to  work 
at  the  Armstrong  home  on  the  24th  January.  The  medical'  evi- 
dence to  the  effect  that  it  could  not  be  said  that  conception  must 
have  taken  place  before  the  26th  January  disposes  of  the  last 
ground.  The  trial  Judge  believed  the  complainant  in  preference 
to  the  appellant;  and.  under  the  circumstances,  his  finding  in 
that  respect  must  stand. 

The  appellant  stated  that  he  was  never  in  the  barn  when  the 
complainant  was  milking;  in  other  words,  he  denies  the  oppor- 
tunity. In  this  he  is  supported  by  his  mother  and  sister,  but  the 
trial  Judge,  for  reasons  which  appear  to  him  to  be  sufficient,  does 
not  accept  their  testimony.  Then  the  appellant,  in  his  evidence, 
puts  forward  the  suggestion  that,  because  pregnancy  usually  cov- 
ered about  nine  months  and  seven  days,  and  the  child  was  born  on 
the  12th  October,  " that  should  remove  any  suspicion;  it  came  too 
soon."  Unfortunately  for  his  theory,  the  physicians  who  gave  evi- 
dence did  not  support  it. 

As  shewing  corroboration,  evidence  was  given  as  to  two  conver- 
sations had  between  the  appellant  and  one  Norman  Peel.  This 
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witness  was  called  for  the  plaintiff,  and  his  evidence  upon  this 
matter  reads  as  follows : — 

“Q.  You  know  Mrs.  Wicks  and  her  daughter,  Rebecca  Jane 
Wicks?  A.  Yes. 

“Q.  You  know  Howard  Armstrong?  A.  Yes. 

“Q.  How  well?  A.  I have  known  him  ever  since  I moved  there. 

“Q.  He  is  charged  here  as  the  putative  father  in  a case  brought 
by  Mrs.  Wicks,  of  being  the  father  of  a child  born  out  of  wedlock 
to  her  daughter,  Rebecca  Jane.  Glo  over  any  conversation  you 
may  have  had  with  him.  A.  The  first  conversation  we  had  was 
in  Norland  in  Mr.  LaCraw’s  store.  I asked  him  in  a joke  what 
he  had  been  feeding  Miss  Wicks  to  fatten  her  up  at  their  place,  in 
a joke,  and  he  said  why?  and  I said,  well  nothing. 

“Q.  When  did  that  conversation  take  place  ? A.  I couldn’t  tell 
you.  To  the  best  of  my  knowledge  it  was  in  the  fall  of  1925. 

“Q.  And  what  reply  did  he  make  ? A.  The  reply  he  made  was, 
he  said  .that  none  of  them  knew  that  she  was  that  way. 

“Q.  Was  anything  else  said  at  that  time?  A.  Not  that  I re- 
member. 

“Q.  When  was  the  next  conversation  ? A.  The  next  conversa- 
tion we  had  was  on  the  28th,  I think,  of  October,  the  day  before 
the  election. 

“Q.  What  was  that  conversation?  A.  Howard  said,  ‘So  there 
was  something  in  that  you  mentioned  to  me  in  Norland.’  I said 
‘What?’  and  he  said  ‘About  Rebecca  Wicks,’  and  I said  ‘Oh.’  He 
says  ‘I  believe  she  has  had  it.’  I said  ‘Yes.’  He  says  ‘Do  you  know 
who  they  blame  for  it?’  and  I said  ‘No,  I didn't.’  He  said,  ‘I 
suppose  they  will  blame  me  on  account  of  her  being  here.’  That 
is  as  near  as  I can  remember  what  was  said. 

“Q.  What  else?  A.  He  said  it  came  two  weeks  too  soon.  He 
says,  ‘That  clears  me.’  ‘Anyhow,’  he  says,  ‘there  wasn’t  any  of 
us  knew  she  was  like  that  when  she  was  here.’ 

“Q.  Anything  else?  A.  That  is  all  I can  remember  that  was 
said.” 

To  Mr.  Frost: — 

“Q.  The  whole  tenor  of  your  conversation  then  was  a denial  on 
his  part  of  having  anything  to  do  with  it?  A.  Well,  that  is  the 
conversation  we  had  to  the  best  of  my  knowledge.” 

The  Judge:  “Had  you  heard  any  talk  around  that  he  was  the 
father  of  the  child?  A.  I had  heard  a little.” 
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App.  Div.  The  appellant’s  version  follows. 


Examination  in  chief: — 

“Q.  The  first  time  that  yon  heard  that  this  girl  was  in  trouble 
you  say  was  in  September,  and  you  heard  it  from  Mr.  Peel  in 


Armstrong.  La  Craw’s  store.  Would  you  let  us  know  what  was  said  on  that 
Grant. J.A.  date?  A.  Mr.  Peel’s  account  of  it  is  approximately  correct  as  far 


as  I remember  it. 

“Q.  What  was  said?  A.  He  inquired  what  I had  been  feed- 
ing this  girl  when  she  was  over  there  to  make  her  so  stout.  Then 
he  inquired  if  any  of  my  family  knew  she  was  in  the  family  way, 
and  I told  him  no. 

“Q.  According  ;to  the  evidence,  this  child  was  born  on  the  12th 
of  October.  When  was  the  next  occasion  upon  which  you  had  a 
conversation  with  Mr.  Peel  about  this?  A.  I think  that  the  date 
Mr.  Peel  gave  is  correct,  the  28th  of  October. 

“Q.  Let  us  have  what  you  said  on  that  occasion,  Mr.  Arm- 
strong. A.  The  facts  of  the  matter  are  this,  so  far  as  I can  re- 
member. My  wif^  had  been  calling  at  the  house  of  one  of  the 
neighbours  a few  days  before,  and  the  neighbour  women  started  to 
tell  my  wife  something  about  the  birth  of  this  child,  and  she  said  it 
would  have  been  better  for  me  had  the  girl  not  been  at  my  home. 
My  wife  came  home  and  told  me  this.  The  next  day  Mr.  Peel 
came  there,  and  I asked  him  about  this  thing. 

“Q.  This  conversation  took  place  where  ? A.  In  the  yard  in 
front  of  my  house. 

“Q.  Mr.  Peel  is  a cream-agent,  is  he  not?  A.  He  was  at  that 
time. 

“Q.  He  was  there  for  the  purpose  of  buying  cream  from  you? 


“Q.  And  he  came  to  your  house  to  buy  cream  on  the  28th  of 
October?  A.  Yes. 

aQ.  And  what  conversation  did  you  have  with  Mr.  Peel?  A. 
As  Mr.  Peel  stated,  I said  that  he  told  me  what  had  happened. 
He  said,  ‘What?’  and  I said  I believed  she  had  had  it.  I don’t 
think  Mr.  Peel’s  statement  is  just  the  way  I worded  it. 

“Q.  What  is  your  recollection  of  it?  A.  As  I remember  the 
wording,  I said  I was  wondering,  owing  to  the  fact  that  the  girl 
was  at  my  home,  whether  any  one  would  attempt  to  connect  me 
with  it,  but  owing  to  the  date  on  which  she  came  there  that  the 
time  would  let  me  out. 

“Q.  You  referred  to  the  date  that  she  came  ito  your  place? 
A.  On  the  24th  of  January. 


A.  Yes. 
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“ Q • And  that  the  date  upon  which  the  child  was  born — A.  It 
is  a generally  known  rule  that  pregnancy  covers  approximately  9 
months  and  seven  days.  That  time  was  short  of  that  time. 

“Q.  You  felt  that  that  removed — A.  I felt  that  removed  any 
suspicion,  or  that  it  should  remove  any  suspicion.” 

On  cross-examination : — 

“Q.  When  did  you  first  notice  her  condition  ? A.  In  what 
way  ? 

“Q.  That  she  was  pregnant?  A.  1 didn’t  know  she  was  preg- 
nant till  Mr.  Peel  told  me  so. 

“Q.  You  have  already  told  my  learned  friend  that  about  the 
27th  of  June  you  were  suspicious?  A.  Yes,  I was  suspicious  be- 
cause she  was  getting  stout. 

“Q.  What  was  the  cause?  A.  I didn’t  know  at  the  time  what 
was  the  cause. 

“Q.  You  didn’t  know?  A.  No. 

“Q.  And  you  saw  Mr.  Peel  2 or  3 weeks  before  the  baby  was 
born  ? • A.  I saw  him  a good  many  times,  but  didn't  have  any 
conversation  with  him. 

“Q.  The  only  time  you  had  a conversation  with  him  was  shortly 
before?  A.  It  was  some  time  in  September. 

“Q.  You  want  us  to  know  that  you  didn’t  know  anything  about 
her  condition  till  then?  A.  I didn’t  know  she  was  pregnant  till 
then. 

“Q.  Were  you  suspicious?  A.  I didn’t  know  what  was  causing 
her  appearance. 

“Q.  I don’t  think  Mr.  Peel  said  that  he  told  you : he  asked  you 
what  was  making  her  fat.  A.  He  told  me  it  was  rumoured  that 
she  was  pregnant,  and  asked  me  whether  I knew  whether  she  was 
or  not.” 

The  Judge:  “Was  that  the  first  conversation?  A.  That  was  the 
first  conversation,  your  Honour.  He  also  told  me  that  it  was 
rumoured. 

“Q.  Afterward  you  met  him  again,  and  you  brought  up  the 
conversation — said,  ‘That  is  true.’  A.  Yes,  sir.” 

It  will  be  noted  that  the  appellant’s  evidence  does  not,  in  all 
respects,  coincide  with  that  of  Peel.  According  to  Peel’s  account 
of  the  first  occasion  he  did  not  mention  or  suggest,  in  words  at 
least,  that  the  girl  was  in  the  family  way,  but  the  appellant  told 
him  that  “none  of  them  knew  she  was  that  way.”  In  his  earlier 
evidence,  the  appellant  stated  (p.  22)  when  asked  when  he  had 
noticed  the  girl’s  condition  or  learned  that  she  was  in  trouble.  “1 
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1028.  110  reason  for  it;”  and  as  to  her  being  in  trouble,  he  had  first 

_ — — known  “when  I was  told  by  Norman  Peel  in  Norland;  that  was 

He  Wicks  j ? 

and  " the  statement  that  he  made  here.”  According  to  PeeTs  evidence, 

Armstrong.  he  mac[e  no  Such  statement.  Also  as  above  quoted  from  his  cross- 

Grant,  J.  A.  examination,  the  appellant  said  that  Peel  told  him  the  girl  was 

pregnant.  He  also  admitted  on  cross-examination  that  he  was 

suspicious  in  June  (when  the  girl  was  still  at  the  Armstrong 

home)  “because  she  was  getting  stout.” 

In  the  second  conversation,  after  the  child  was  born,  it  is 
significant  that  the  suggestion  that  the  appellant  might  be  “blamed 
for  it”  came,  not  from  Peel,  but  from  the  appellant  himself. 
Further,  in  answer  to  this  suggestion,  the  appellant  gave,  not  a 
straightforward  and  emphatic  denial  of  ever  having  had  any  im- 
proper relations  with  the  girl,  but  “i;t  came  two  wTeeks  too  soon; 
that  clears  me.”  According  to  PeeTs  evidence,  the  appellant  said 
“that  lets  me  out;”  and,  according  to  his  own  version,  “that  clears 
me,”  when  referring  to  the  child’s  being  born  too  soon.  “Clears” 
him  of  whajt?  Unless  he  had  been  having  intercourse  with  the 
girl,  there  was  nothing  from  which  he  might  be  cleared;  he  would 
not  be  implicated.  He  did  not  know  until  later  that  the  Wicks 
family  were  accusing  him.  It  seems  to  me  that  the  very  fact  that 
the  appellant,  at  that  time,  and  before  any  charge  had  been  made 
against  him,  was  primed  with  the  ground  of  defence  that  the 
child  had  been  born  too  soon  to  justify  such  a charge,  is  not 
without  significance. 

He  was  a young  farmer,  not  a medical  student.  His  mother, 
according  to  her  testimony,  had  several  “medical  books”  in  [the 
house,  in  which  information  of  that  character  was  furnished.  Does 
it  not  appear  as  though  the  defendant,  anticipating  the  charge, 
had  been  fortifying  himself  beforehand?  Then  further,  when 
he  learned  definitely  that  the  Wicks  family  were  openly  accusing 
him,  he  instructed  a solicitor  to  write  Mrs.  Wicks  threatening  her 
with  an  action  for  slander.  The  letter  was  written,  but  no  action 
followed  as  threatened,  although  the  Wicks  women  persisted  in 
their  charge,  and  ultimately  this  proceeding  was  launched. 

Viewing  it  as  a whole,  the  evidence  in  the  nature  of  corrobora- 
tion , within  the  authorities,  may  not  be  very  strong,  in  the  opinion 
of  some,  but  I think  it  cannot  be  accurately  stated  that  there  is 
none.  The  weight  to  be  given  to  it  is  for  the  trial  Judge,  and  he 
was  satisfied.  As  affecting  my  mind,  the  conversations  with  Peel, 
as  already  commented  upon,  may  be  specially  mentioned  as  of 
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greatest  importance.  Having  these  in  mind,  I am  of  opinion  that 
there  was,  within  the  principles  of  the  decided  cases,  corroboration 
of  the  mother’s  evidence  “by  some  other  material  evidence/’  and 
therefore  that  the  appeal  must  be  dismissed  and  with  costs. 

The  decision  of  the  Supreme  Court  of  Canada  in  Ilubin  v.  The 
King , [1927]  S.C.R.  442  may  also  be  referred  to  upon  the  ques- 
tion of  corroboration. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 


Whaley  v.  Kelsey. 

Nuisance' — Encroachment  of  Building  on  Highway — Inconvenience  to 
Persons  Using  Highway — Action  by  Neighbour  to  Compel  Removal 
of  Part  of  Building — Failure  to  Shew  Special  and  Peculiar  Damage 
— Alleged  Injury  to  Plaintiff's  Property — Pleading — Refusal  to 
Allow  Amendment. 

In  an  action  for  a mandatory  injunction  requiring  the  defendant  to 
remove  a verandah  and  steps  attached  to  her  house  which  en- 
croached upon  a street  in  a village  and  caused  inconvenience  to  the 
plaintiff  and  other  persons  using  the  street,  it  was  held,  that  the 
inconvenience  was  such  only  as  was  common  to  all  persons  using 
the  street,  and  that  the  plaintiff,  whose  house  was  so  situated  that 
persons  coming  from  it,  in  order  to  gain  access  to  the  principal  street 
of  the  village,  had  to  make  a detour  by  reason  of  the  verandah  and 
steps,  suffered  no  special  damage  or  injury  by  reason  of  the  nuisance, 
and  was  not  entitled  to  the  relief  claimed. 

At  the  trial  some  evidence  was  given  tending  to  shew  damage  to  the 
plaintiff’s  property  by  reason  of  the  obstruction  complained  of:  — 

Held,  that  the  evidence  fell  short  of  establishing  actual  damage,  and 
that  the  plaintiff  should  not  be  allowed  to  amend  by  setting  up  a 
claim  based  on  injury  to  her  property. 

Per  Magee  and  Hodgins,  JJ.A.: — The  fact  that  a different  way  may 
have  to  be  followed  because,  owing  to  changed  circumstances,  a per- 
son who  is  deprived  of  a mode  of  reaching  an  adjoining  district  is 
obliged  to  use  a substituted  route  which  is  less  convenient,  gives 
rise  to  no  special  and  peculiar  damage. 

W.  H.  Chaplin  d Co,  Ltd.  v.  Westminster  Corporation,  [1901]  2 C-h.  329, 
and  Rex  v.  Mac  Arthur  (1904),  34  Can.  S.C.R.  570,  referred  to. 


An  appeal  by  the  plaintiff  from  the  judgment  of  the  Junior 
Judge  of  the  County  Court  of  the  United  Counties  of  Leeds  and 
Grenville  dismissing  an  action  for  a mandatory  injunction  re- 
quiring the  defendant  to  remove  certain  steps  and  part  of  a ver- 
andah attached  to  her  dwelling-house  in  a village  and  said  to  en- 
croach upon  a street  or  highway. 
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1928. 
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and 

Armstrong. 
Grant,  J.A. 
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App.  'Div.  November  16,  1927.  The  appeal  was  heard  by  Mulock,  C.  J.O., 


Magee,  Hodgins,  and  Ferguson,  JJ.A. 

H.  S.  Whit $,  K.C.,  for  ithe  appellant. 

B.  N..  Davis , K.C.,  for  the  defendant,  respondent. 


Kelsey. 


January  30.  Mulock,  C.J.O.: — The  material  facts  are  as  fol- 
lows. The  plaintiff  owns  a lot  with  a dwelling-house  thereon 
situate  at  the  south-east  corner  of  By-street  and  Stevens-slreet  in 
the  village  of  Newboro,  and  the  defendant  owns  a lot  with  dwelling- 
house  thereon,  situate  on  the  north-west  corner  of  the  said  streets. 
Stevens-street,  which  runs  between  the  two  properties,  is  55  feet 
wide.  Attached  to  the  defendant’s  house,  but  extending  out  upon 
By-street,  is  a verandah  with  steps  leading  thereto.  The  business 
section  of  this  village  lies  along  Drummond-street,  a street  run- 
ning easterly  and  westerly,  and  situate  350  feet  northerly  of  the 
plaintiff’s  property.  Running  southerly  from  Drummond-street 
along  the  east  side  of  By-street  is  a granolithic  sidewalk,  the  con- 
tinuance of  which  southerly  along  the  east  side  of  By-street  is 
prevented  by  ithe  verandah. 

From  a point  on  the  west  side  of  By-street  opposite  the  point 
on  the  east  side  where  the  sidewalk  stops,  there  begins  a grano- 
lithic sidewalk  which  runs  southerly  along  the  west  side  of  By- 
street past  the  plaintiff's  property. 

Because  of  the  encroachment  of  the  verandah  and  steps  on 
By-street,  the  plaintiff  and  all  other  persons  having  occasion  to 
proceed  along  By-street  to  or  from  the  plaintiff’s  house  from  or 
towards  Drummond-street,  are  obliged,  in  order  ;to  pass  the  de- 
fendant’s property,  to  proceed  either  along  that  part  of  the  street 
intended  for  vehicular  traffic,  or  to  cross  to  the  westerly  side, 
whereby  ithe  plaintiff  complains  that  she  and  the  members  of  her 
household  suffer  material  inconvenience  and  special  damage,  and 
she  asks  for  a mandatory  injunction  directing  the  removal  of  the 
verandah  and  steps. 

The  inconvenience  complained  of  is  only  such  as  is  common 
to  all  persons  using  the  highway,  and  therefore  she  is  not  suffer- 
ing any  special  damage  or  injury,  and  therefore  the  statement  of 
claim  discloses  no  cause  of  action. 

Mr.  White  argued  that  the  nuisance  in  question  injured  the 
value  of  the  plaintiff’s  property,  whereby  she  sustained  special 
damage,  but  the  plaintiff  in  her  statement  of  claim  did  not  com- 
plain of  injury  to  her  property,  and,  although  at  the  trial  she 
<rave  some  evidence  of  such  injury,  it  was  irrelevant  to  the  issue 
being  tried,  namely,  that  of  personal  inconvenience,  and  the  de- 
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fendant  was  not  called  upon  to  answer  and  did  not  attempt  to 
meet  the  plaintiffs!  evidence  as  to  injury  to  her  property. 

For  the  foregoing  reasons,  I am  of  opinion  that  the  appeal 
should  be  dismissed  with  costs,  but  such  dismissal  is  to  be  deemed 
an  adjudication  only  in  respect  of  the  cause  of  action  set  forth  in 
the  statement  of  claim.  Thus  it  will  be  open  to  the  plaintiff  ;to 
take  such  action  as  she  may  be  advised  in  respect  of  injury  to  her 
property. 

Hodgins,  J.A. : — This  action  is  misconceived.  It  is  an  en- 
deavour to  apply  facts  which  shew  inconvenience  on  the  highway 
suffered  by  the  plaintiffs  husband  as  one  of  the  public,  to  establish 
a special  damage  to  the  wife’s  real  property.  That  damage  has 
not  been  made  out.  There  is  no  evidence  of  depreciation  from 
which  it  could  fairly  be  said  to  flow. 

The  facts  are  simple.  A street,  By-street,  runs  north-west  and 
south-east  and  at  one  end  enters  Drummond-street  and  at  the  other 
touches  the  lake.  On  its  north  side  and  from  Drummond-street 
there  is  a granolithic  sidewalk  as  far  as  the  defendant’s  house, 
the  verandah  of  which  projects  on  to  the  highway,  as  it  has  done 
for  about  25  years.  Spencer-street  joins  By-street  here  coming 
in  from  the  north.  Farther  along  By-street,  and  across  Spencer- 
street,  is  the  plaintiff’s  house  and  three  lots  farther  on  still  is  a 
house  where  the  plaintiff  and  her  husband  formerly  lived  17 
years  ago.  He  had  been  accustomed  for  these  17  years  to  cross 
from  this  last  named  house  to  the  south  side  of  By-street,  where 
there  is  a sidewalk,  and  so  avoid  this  verandah  and  then  to  re- 
cross where  that  sidewalk  stops  and  that  on  the  north  begins. 
The  plaintiff  bought  her  property  last  autumn,  and  her  husband 
says  he  bid  with  knowledge  of  the  long-standing  conditions  and 
shaped  his  bid  accordingly,  buying  for  $500  and  then  as  assessor 
putting  it  on  the  roll  at  $400.  He  admits  that  when  living  farther 
down  he  suffered  no  inconvenience  and  used  to  cross  over  and 
back  for  16  years  and  that  no  crossing  existed  then  or  now.  The 
municipal  council  offered  to  put  down  a 2-foot  sidewalk  round  this 
projection  but  he  refused  it,  and  bought  this  property  knowing 
that  the  council  would  do  nothing  more.  His  whole  grievance  is 
that  he  wants  to  Walk  past,  or  to  'cross  just  at  the  defendant's 
house  and  nowhere  else,  though  lie  would  have  to  cross  Spencer- 
street,  which  is  neither  paved  nor  macadamised,  nor  has  it  any 
crossing.  He  puts  his  complaint,  "I  want  to  walk  straight  down,” 
and  the  evidence  satisfied  me  that  all  he  has  to  do  is  to  make  a 
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detour  on  B}r-street  instead  of  crossing  it.  He  is  assessor  and 
has  placed  his  house  at  $100  less  than  he  paid  for  it  and  $100  less 
than  the  defendant’s  property  on  account  of  the  verandah,  though 
no  valuation  of  either  property  is  given,  nor  the  dimensions. 

I have  expressed  my  views  in  Baldwin  v.  Chaplin  (1915),  3-4 
O.L.R.  1,  upon  the  legal  effect  of  a nuisance  on  a highway  where 
it  cannot  be  said  to  inconvenience  the  party  complaining  except 
as  one  of  the  public,  as  is  the  case  here,  and  I need  not  repeat  them. 

Lord  TVrenbury  (then  Buckley,  J.)  puts  very  clearly  what  is 
and  what  is  hot  a nuisance  giving  rise  to  special  and  peculiar 
damage.  In  W.  H.  Chaplin  & Co.  Ltd.  v.  Westminster  Corpora- 
tion, [1901]  2j  Ch.  329,  he  said  (p.  334)  : — 

“A  person  who  owns  premises  abutting  on  a highway  enjoys 
as  a private  right  the  right  of  stepping  from  his  own  premises  on  to 
the  highway,  and  if  any  obstruction  be  placed  in  his  doorway,  or 
gateway,  or,  if  it  be  a river,  at  the  edge  of  his  wharf,  so  as  to  pre- 
vent him  from  obtaining  access  from  his  own  premises  to  the  high- 
way, that  obstruction  would  be  an  interference  with  a private  right. 
But  immediately  that  he  has  stepped  on  to  the  highway,  and  is 
using  the  highway,  what  he  is  using  is  not  a private  right,  but  a 
public  right.” 

The  fact  that  a different  way  may  have  to  be  followed  because, 
owing  to  changed  circumstances,  a person  who  is  deprived  of  a 
mode  of  reaching  an  adjoining  district  is  obliged  to  use  a sub- 
stituted route  which  is  less  convenient,  gives  rise  to  no  special 
and  peculiar  damage  (Bex  v.  MacArthur  (1904),  34  Can.  'S1.  C.  R. 
570).  I see  no  reason  for  not  applying  this  principle  to  a case 
where  the  obstruction  is  one  of  long-standing  and  the  person 
aggrieved  has  come  to  live  nearer  to  it  though  not  so  near  as  to  be 
affected  in  his  access  to  and  egress  from  his  property. 

Evidence  is,  however,  completely  lacking  that,  apart  from  the 
personal  inconvenience  spoken  of,  there  is  any  appreciable  element 
of  damage  affecting  the  plaintiff’s  property  caused  by  the  pro- 
jecting verandah.  The  village  is  in  a rather  primitive  state  of 
municipal  development,  and  the  refusal  of  the  authorities  to  put 
down  sidewalks  is  not  to  be  wondered  at.  The  plaintiff’s  husband 
seems  to  be  nursing  a grievance  now  which  he  was  formerly  will- 
ing to  put  up  with. 

I would  dismiss  the  appeal  with  costs. 


Magee,  J.  A.,  agreed  with  Hodgins,  J.  A. 
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Ferguson,  J.  A.: — The  learned  County  Court  Judge  was  of 
opinion  that  the  plaintiff  had  failed  to  establish  some  direct  and 
substantial,  private  and  particular  damage,  beyond  that  suffered 
in  common  with  the  rest  of  the  public. 

The  plaintiff,  by  the  ‘8th  and  9th  paragraphs  of  her  claim, 
complained  as  follows : — 

“8.  By  reason  of  the  encroachment  upon  By-street  of  the  said 
verandah  and  steps,  and  the  obstruction  of  the  continuation  of  the 
sidewalk  thereby,  the  plaintiff  and  the  members  of  her  household 
suffer  material  inconvenience  and  special  damage  in  using  By- 
street and  in  gaining  access  to  her  dwelling-house  from  By-street, 
and  cannot  so  gain  access  thereto  without  going  out  upon  or  cross- 
ing By-street,  which  means  trampling  through  mud,  dirt,  dust, 
snow,  or  slush  according  to  the  different  seasons  of  the  year.  In  addi- 
tion, the  roof  of  the  said  verandah  is  not  provided  with  any  eave- 
troughs,  and  water  drips  from  .the  same  upon  By-street  and  forms 
puddles,  and,  in  cold  weather,  ice  in  front  of  the  said  verandah, 
which  makes  it  both  inconvenient  and  dangerous  to  the  plaintiff, 
members  of  her  household,  and  other  persons  desiring  to  gain 
access  to  the  plaintiff’s  dwelling-house,  as  it  is  necessary  to  go 
through  the  said  puddles  or  over  the  said  ice  to  gain  such  access. 

“9.  If  it  were  not  for  the  encroachment  upon  and  obstruction  of 
By-street  by  the  said  verandah  and  steps,  the  sidewalk  on  the  east- 
erly side  of  By-street  could  be  extended  southerly  to  the  dwelling- 
house  of  the  plaintiff  and  to  the  great  benefit  and  convenience  of 
the  plaintiff.” 

The  bulk  of  the  evidence  was  directed  to  establishing  that  the 
plaintiff  was  inconvenienced  in  the  use  of  the  highway,  over  and 
above  the  rest  of  the  public,  and  there  is  some  evidence  tending 
to  shew  damage  to  her  property  by  reason  of  the  obstruction 
complained  of. 

On  the  argument  of  this  appeal  counsel  did  not  argue  that  we 
should  disturb  the  finding  of  the  trial  Judge  that  the  plaintiff 
in  the  use  of  the  highway  was  not  injured  differently  or  to  a greater 
extent  than  the  public  generally,  but  contended  that  the  learned 
Judge  should,  on  the  evidence  adduced,  have  found  that  the  value 
of  the  defendant’s  property  was  depreciated  by  the  presence  of 
the  verandah — and  should  have  held  that  the  evidence  of  deprecia- 
tion of  value  of  the  plaintiff’s  property  established  her  right  to 
maintain  this  action.  I have  studied  the  pleadings  and  evidence  in 
the  light  of  the  argument  of  counsel  and  of  the  authorities  cited, 
most  of  which  are  collected  in  O'Neil  v.  Harper  (1913),  28  O.L.R. 
635,  and  have  reached  the  conclusion  that  the  plaintiff's  pleadings 
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do  not  expressly  allege  injury  to  her  property  or  damages  to  her- 
self resulting  from  an  injury  to  her  property  by  reason  of  the 
nuisance  complained  of,  and  that,  if  restricted  to  her  pleadings, 
the  plaintiff  was  not  at  the  trial  or  on  this  appeal  entitled,  as  of 
right,  to  seek  relief  on  the  basis  of  injury  to  her  property  and 
damages  resulting  from  such  injury;  also  that  the  evidence  does 
not  establish  that  the  plaintiff  has  yet  suffered  damage  in  the  use 
of  her  property,  or  by  reference  to  her  ownership  of  the  property, 
but  rather  merely  tends  to  establish  that  she  may  suffer  damage, 
that  is,  if  she  desires  to  sell  the  property  while  the  plaintiff’s  veran- 
dah remains  in  its  present  position,  she  may  not  get  within  $50  or 
$100  of  what  she  would  get  for  her  property  were  the  verandah 
removed. 

I am  of  the  opinion  that  this ’evidence  falls  short  of  establish- 
ing that  actual  damage  has  been  or  will  be  sustained,  or  direct 
and  substantial  damage  beyond  that  suffered  in  common  with 
the  rest  of  the  public  which  the  authorities  say  is  necessary  in 
order  to  give  one  the  status  to  maintain  an  action  in  reference  to 
a public  nuisance  or  to  support  a claim  by  an  individual  to  have 
a public  nuisance  abated  by  mandatory  order,  and  that  the  evidence 
adduced  is  not  such  evidence  as  enables  the  Court  now  to  assess  and 
award  damages  in  substitution  for  the  mandatory  injunction  sought 
see  Leeds  Industrial  Co-operative  Society  Ltd.  v.  Slack,  [1924]  A.O. 
851,  and  cases  collected  in  the  Yearly  Practice  (Chitty),  1927, 
p.  857. 

I am  also  of  opinion  that  the  circumstances  adduced  in  evidence 
do  not  require  or  justify  our  making  an  order  allowing  an  amend- 
ment of  the  pleadings. 

For  these  reasons  I would  dismiss  the  appeal  with  costs. 

Grant,  J.A.,  agreed  with  Ferguson,  J.A. 


Appeal  dismissed. 


APPENDIX  I. 


Rule  oe  Court. 

At  a meeting  of  the  Judges  of  the  Supreme  Court  of  Ontario 
held  on  the  3rd  February,  1928,  a report  was  received  from  the 
finance  committee  recommending  a reduction  in  the  rate  of  interest 
to  be  allowed  to  suitors  upon  money  in  court,  as,  in  view  of  the 
reduced  yield  obtainable  upon  investments,  the  present  rate  can- 
not be  continued  without  encroaching  upon  the  reserve  fund. 

It  was  resolved  that  the  rate  payable  after  the  31st  March 
next  upon  money  in  court  for  investment  should  be  reduced  to 
5 per  cent,  except  in  the  case  of  large  estates,  upon  which,  in  the 
discretion  of  the  finance  committee,  a rate  of  not  less  than  4 per 
cent,  shall  be  paid,  and  that  the  Rules  be  amended  accordingly. 


APPENDIX  II. 


Ontario  cases  decided  on  appeal  to  the  Judicial  Committee 
of  the  Privy  Council  and  the  Supreme  Court  of  Canada  and 
reported  since  the  publication  of  vol.  60  of  the  Ontario  Law 
Reports. 

Durable  Electric  Appliance  Co.  Ltd.  v.  Renfrew  Electric 
Products  ;Ltd.,  Durable  Electric  Appliance  Co.  Ltd.  v. 
Superior  Electrics  Ltd.,  59  O.L.R.  527, -affirmed  by  the  Supreme 
Court  of  Canada:  Durable  Electric  Appliance  Co.  Ltd.  v. 
Renfrew  Electric  Products  Ltd..  Durable  Electric  Appli- 
ance Co.  Ltd.  v.  Superior  Electrics  Ltd.,  [1928]  S.C.R.  8. 

McBride  v.  Ontario  Jockey  Club  Ltd.,  58  O.L.R.  97, 
affirmed  by  the  Supreme  Court  of  Canada  : Ontario  Jockey  Club 
Ltd.  v.  McBride,  | 1927]  S.C.R.  403,  but  reversed  by  the  Judicial 
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Committee:  Ontario  Jockey  Club  Ltd.  v.  McBride,  [1927] 
A.C.  916. 

Rex  v.  Brooks,  61  O.L.R.  147,  reversed  by  the  Supreme  Court 
of  Canada:  Brooks  v.  The  King,  [1927]  S.C.R.  633. 

Reynolds  v.  Canadian  Pacific  Railway  Co.,  Craig  v. 
Canadian  Pacific  Railway  Co.,  59  O.L.R.  396,  reversed  by 
the  Supreme  Court  of  Canada : Reynolds  v.  Canadian  Pacific 
Railway  Co.,  Craig  v.  Canadian  Pacific  Railway  Co.,  [1927] 
S.C.R.  505. 

Sainsbury  v.  Varette,  7th  June,  1927,  App.  Div.  (not  re- 
ported or  noted),  reversed  by  the  Supreme  Court  of  Canada: 
Varette  v.  Sainsbury,  [1928]  S.C.R.  72. 

Tiny  Separate  School  Trustees  v.  The  King,  60  O.L.R. 
15,  affirmed  by  the  Supreme  Court  of  Canada:  Tiny  Separate 
School  Trustees  v.  The  King,  [1927]  S.C.R.  637. 
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See  Contract. 


AIDING  AND  ABETTING. 

See  Criminal  Law,  2. 


AMENDMENT. 

See  Fraudulent  Conveyance 
—Nuisance. 


APPEAL. 

1.  To  Appellate  Division — 
Motion  to  Extend  Time — Rule 
192  (2), ( 7) — Intention  to  Appeal 
— Delay  in  Applying — Unusual 
Circumstances — Rule  GOO — Scope 
of. 


APPEAL — ( Continued. ) 

2.  To  Supreme  Court  of  Can- 
ada— Approval  of  Security  after 
Time  Expired — ef Special  Circum- 
stances”— Mistake  as  to  Date  of 
Judgment  Appealed  from — Sol- 
icitors Slip — Bond  Fide  Inten- 
tion to  Appeal — Respondents  not 
Affected  toy  Delay  — Supreme 
Court  Act,  secs.  69,  71,  75 — Ap- 
peal in  Matter  of  Procedure- 
Jurisdiction. 

Leslie  v.  Canadian  Credit 
Corporation  Ltd.,  334. 

See  Criminal  Law,  2 — Divi- 
sion Courts — Fraudulent  Con- 
veyance— Husband  and  Wife, 
2 — Municipal  Corporations,  3 
— Negligence,  1 — Will,  2. 


ASSAULT. 

See  Criminal  Law,  1. 


ASSESSMENT  AND  TAXES. 

1.  Income  Assessment — Con- 
firmation by  Court  of  Revision 
— Action  by  Municipality  for 
Taxes — Defence  of  Eon-residence 
— Res  Judicata — A ssessmen f Act. 
R.S.O.  1911,  cl\.  198.  sec.  88. 

Village  of  Hagersville  v. 
TTambleton,  327. 

2.  Income  Assessment—  Yon- 
residents — Assessment  A ct .R.S.O. 
1911 . ch.  195,  sec.  11(2)  (U  4* 
12  Geo.  V.  ch.  78.  sec.  11) — .45- 


Re  Irvine,  642. 
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ASSESSMENT  AND  TAXES 
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sessment  Amendment  Act,  1926 , 
16  Geo.  V.  ch.  55 — Basis  of  As- 
sessment-— Income  Received  dur- 
ing Previous  Year. 

Re  Donald  Mason  & Co.,  350. 

3.  International  Bridge — As- 
sessment by  Village  Corporation 
— What  Portion  Assessable  — 
Niagara  River  — International 
Boundary  — Statute  Incorporat- 
ing Company,  13  & II  Geo.  V. 
ch.  71  ( Dom .) — Effect  of  sec.  18 
— Whether  Company  Trustee  for 
Dominion  or  Province — -Doctrine 
of  ad  Medium  Filum  Aquce $4- 
Application  of — Townships  Lying 
on  Niagara  River  — Territorial 
Divisions  Act,  R.S.O.  1911,  cli.  3, 
sec.  6 — Limits  of  Village — In- 
corporating Act,  20  Viet,  ch.  101, 
sec.  2. 

Re  Village  of  Fort  Erie  and 
Buffalo  and  Fort  Erie  Public 
Bridge  Co.,  502. 

4.  Tax-sale  — Purchase  by 
Mortgagee  — Benefit  of  Mort- 
gagee. 

Clary  v.  Boulay,  61 G. 

See  Bankruptcy. 


BANKRUPTCY. 

1.  Claim  of  Crown  for  Sales 
Taxes  — Special  War  Revenue 
Act,  1915,  5 Geo.  V.  ch.  IS— 
Amending  Act  12  & 13  Geo.  V. 
ch.  17,  sec.  17 — Repeal  of  sec.  17 
by  15  & 16  Geo.  V.  ch.  26,  sec. 
9 — Effect  of — Priority  of  Crown 
— Bankruptcy  Act,  secs.  51(6), 
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BANKRUPTCY—  (Con.) 

86  — Interpretation  Act,  R.S.C. 
1906,  ch.  1,  secs.  16,  19 — Crown 
Debtors  Act,  1866,  29  & 30  Viet, 
ch.  13,  sec.  2 (Province  of  Can- 
ada)— Constitutional  Law — Pre- 
rogative of  Crown  — Effect  of 
Creation  of  Dominion  — - British 
North  America  Act,  sec  129. 

Re  D.  Moore  Co.  Ltd.,  434. 

2.  Death  of  Wife  of  Debtor 
after  Bankruptcy  Declared — In- 
testacy of  Wife — Share  of  Estate 
Going  to  Debtor — Debt  Due  by 
Debtor  to  Wife — Whether  Ad- 
ministrator Entitled  to  Retain 
Sum  to  Answer — Proof  of  Claim 
of  Wife  against  Insolvent  Estate 
of  Debtor. 

Re  Lussier,  177. 

See  Will,  3. 

BASTARD. 

See  Illegitimate  Child. 


BONUS. 

See  Mortgage,  3. 


BRIBERY. 

See  Provincial  Elections. 


BRIDGE. 

See  Assessment  and  Taxes,  3. 


BUILDING  RESTRICTIONS. 

See  Covenant,  1,  2 — Muni- 
cipal Corporations,  3. 

BUILDINGS. 

See  Landlord  and  Tenant — 
Nuisance. 
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S.S.  Volute , [1922]  1 A.C.  129, 
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national Bailway  Co.,  273. 

Attorney-General  for  Ontario 
v.  Baby  (1926),  60  O.L.K.  1, 
applied  and  followed.  Erie 
Beach  Co.  Ltd.  v.  Attorney- 
General  for  Ontario,  507. 
Austin  v.  Riley  (1911),  23  0. 

L. B.  593,  followed.  Be  Cox,  182k. 
Baldry  y.  Marshall,  [1925]  1 

K.B.  560,  distinguished.  Ad- 
vance-Bumely  Thresher  Co.  v. 
Lester,  4. 

BanTcs  v.  Burroughs  (1895), 
Q.B.  12  S.C.  184,  referred  to. 
L ALAN  CETTE  V.  W ALFORD,  135. 

Barnes,  Re  (1918),  42  O.L.B. 
352,  distinguished.  Be  Collins, 
225. 

Beach  v.  Hydro-Electric  Power 
Commission  of  Ontario  (1925), 
57  O.L.B.  603,  referred  to.  City 
of  St.  Catharines  v.  Hydro- 
Electric  Power  Commission  of 
Ontario,  465. 

Bird  y.  Lake  (1863),  1 H.  & 

M.  338,  followed.  Markson  v. 
Bosenberg  and  Markson,  1. 

Bloor  Street  Widening,  Re 
(1926),  58  O.L.B.  511,  followed. 
Be  Casa  Loma,  187. 

Bogle  v.  Canadian  Pacific  Rail- 
way Co.  (1921),  32  Can.  By.  Cas. 
107,  19  O.W.N.  508,  specially  re- 
ferred to.  Montreal  Trust  Co. 
v.  Canadian  Pacific  Bailway 
Co.,  137. 
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Boland  v.  Canadian  National 
Railway  Co.,  [1927]  A.C.  198, 
referred  to.  City  of  St.  Cath- 
arines v.  Hydro  - Electric 
Power  Commission  of  Ontario, 

465. 

Bondy  v.  Fox  (1869),  29  U. 
C.B.  64,  followed.  Be  Dennis 
and  Lindsay,  228. 

Bridge  v.  Abbot  (1791),  3 Bro. 
C.C.  224,  followed.  Be  Macken- 
zie, 230. 
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Co.  Ltd.  v.  Fiat  Motors  Ltd., 
[1910]  2 K.B.  831,  followed. 
Advance-Bumely  Thresher  Co. 
v.  Lester,  4. 

British  Columbia  Electric  Rail- 
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v.  Hill,  645. 
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Can.  S.C.B.  498,  followed.  Erwin 
y.  Snelgrove,  341. 

Cameron  v.  Cuddy,  [19i4]  A. 
C.  651,  distinguished.  Fort 
Frances  Pulp  and  Paper  Co. 
y.  Spanish  Biver  Pulp  Co.,  512. 

Canada  Permanent  Mortgage 
Corporation  v.  Nath  a Singh 
(1921),  60  D.L.B.  56,  referred 
to.  Be  West,  540. 

Cavendish  v.  Tarry  (1908), 
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690 


ONTARIO  LAW  REPORTS. 


CASES — ( Continued. ) 

2 Ch.  329,  referred  to.  Whaley 
y.  Kelsey,  679. 

Cherry  v.  Boultbee  (1839),  4 
My.  & Cr.  442,  followed.  Re 
Lustier,  177. 

Clare  v.  Joseph,  [1907]  2 K.B. 
369,  explained.  Fitch  y.  Fort 
Frances  Pulp  and  Paper  Co., 
252. 

Connor  y.  Cornell  (1925),  57 
O.L.R.  35,  applied.  Azzole  v.  v 
W.  H.  Yates  Construction  Co. 
Ltd.,  416. 

Cossman  v.  Kelioe  (1922),  22 
O.W.N.  9,  followed.  Campbell 
v.  McGregor,  649. 

Didisheim  v.  London  and 
W estminster  Bank,  [1900]  2 Ch. 
15,  followed.  Re  Hickson,  180. 

Dunkelman  v.  Lister  (1927), 
60  O.L.R.  158,  affirmed.  Dun- 
kelman y.  Lister,  89. 

JSlliston  v.  Readier,  [1908]  2 
Ch.  374,  referred  to.  Re  Camp- 
bell and  Cowdy,  545. 

Fitdi  y.  Fort  Frances  Pulp 
and  Paper  Co.  Ltd.  (1927),  61 
O.L.R.  37,  reversed.  Fitch  v. 
Fort  Frances  Pulp  and  Paper 
Co.  Ltd.,  252. 

Food  Controller  v.  Cork, 
[1923]  A.C.  647,  followed.  Re 
D.  Moore  Co.  Ltd.,  434. 

Foxcrofi  and  City  of  London, 
Re  (1927),  61  O.L.R.  209,  revers- 
ed. Re  Foxcroft  and  City  of 
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Freeman  v.  Springham  (1863), 
14  C.B.N.S.  197,  distinguished. 
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C.B.N.S.  73,  referred  to.  Cas- 
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Hickson,  180. 
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y.  Nelson,  457. 

Harding  v.  Commissioner  of 
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Hardy  v.  Pickard  (1888),  12 
P.R.  428,  distinguished.  Re 
Primeau  and  Board  of  Trus- 
tees of  Separate  School  Sec- 
tion Six  Russell,  423. 

llazell,  Re  (1925),  57  O.L.R. 
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and  IIodgins,  298. 
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334. 
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City  of  Sault  Ste.  Marie,  246. 
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(1904),  7 O.L.R.  533,  explained 
and  distinguished.  Point  Abino 
Association  y.  Township  of 
Bertie,  120. 

Jelly , In  re  (1903),  6 O.L.R. 
581,  followed.  Elgin  y.  Stubbs, 
426. 

Johnston  Y.  Great  Western 
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grove,  341. 
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(1920),  47  O.L.R,  335,  explain- 
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croft  and  City  of  London,  209. 
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croft  and  City  of  London, 
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Kay  v.  Goodwin  (1830),  6 
Bing.  576,  followed.  City  of  St. 
Catharines  v.  Hydro-Electric 
Power  Commission  of  Ontario, 
165. 

Kelly  v.  Macklem  (1867), 
14  Gr.  29,  approved.  Clary  v. 
Boulay,  616. 

King  v.  Moyer  (1883),  9 P.R. 
514,  referred  to.  Lalancette 
v.  Walford,  135. 
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v.  Weil,  55. 

Lake  Erie  and  Detroit  River 
Railway  Co.  v.  Barclay  (1900), 
30  Can.  S.C.R.  360,  specially  re- 
ferred to.  Montreal  Trust  Co. 
v.  Canadian  Pacific  Railway 
Co.,  137. 

Lamb  v.  Cleveland  (1891),  19 
Can.  S.C.R.  78,  followed.  Re 
Mackenzie,  230. 

Lambe  v.  Armstrong  (1897), 
27  Can.  S.C.R,  309,  referred  to. 
Leslie  y.  Canadian  Credit 
Corporation,  334. 

Lastar  v.  Poacher  (1926),  58 
O.L.R.  589,  approved.  Re  Brown, 
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Lawlor  v.  Lawlor  (1882),  10 
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Re  Kuntz  and  Hodgins,  298. 
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33  Can.  S.C.R.  145,  followed. 
Elgin  v.  Stubbs,  426. 
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and  followed.  Point  Abino 
Association  y.  Township  of 
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Yates  Construction  Co.  Ltd., 
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430. 
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387,  followed.  Fort  Frances 
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Co.,  512. 
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[1915]  1 Ch.  696,  followed.  Re 
Hickson,  180. 
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Kuntz  and  Hodgins,  298. 
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Toivnsliip  of  Bertie  (1927),  61 
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Smith  (18S5 10  App.  Cas.  361, 
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Rae  v.  Meek  (1889),  14  App. 
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y.  Nelson,  457. 
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Can.  S.C.R.  570,  referred  to. 
Whaley  v.  Kelsey,  679. 

Rex  v.  Osborne,  [1905]  1 K.B. 
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392,  dictum  in,  considered.  Rex 
v.  Brownlee,  28. 

Royle , In  re  (1889),  43  Ch. 
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er Oo.  y.  Lester,  4. 

Scribner  v.  Parcells  (1890). 
20  O.R.  554j,  followed.  Dumart 
Packing  Co.  Ltd.  v.  Dumart, 
178. 

Secretary  of  State  for  India 
v.  Che li ka n i Rama  Rao  (1916), 
L.R.  43  Ind.  App.  192,  32  Times 
L.R.  652,  followed.  Town- 
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SHIP  OF  COLOHBSTER  SOUTH  V. 

Hackett,  77. 

Sharman  v.  Merritt  and 
Hatcher  Ltd.  (1916),  32  Times 
L.R.  360,  approved  and  followed. 
Hansel  v.  Nugget  Publishers 
Ltd.,  239. 

Shephard  v.  Shephard  (1925), 
56  O.L.R.  555,  followed.  Brown 
v.  Weil,  55. 

Shier,  Re  (1922),  52  O.L.R. 
464,  referred  to.  Re  Allison, 
261. 

Smith  v.  Baker,  [1891]  A.C. 
325,  followed.  Hurley  v.  Boyce, 
618. 

Smith  & Crooks  v.  Graham 
(1845),  2 U.C.R.  268,  referred 
to.  Lalancette  v.  Walford, 
135. 

South  Bruce  Provincial  Elec- 
tion, Re,  Johnston  v.  McCallum 
(1927),  61  O.L.R.  106,  affirmed 
in  part  and  reversed  in  part.  Re 
South  Bruce  Provincial 
Election,  Johnston  v.  McCal- 
lum, 393. 

Steivari  v.  Greaves  (1842), 
10  M.  & W.  711,  referred  to. 
Hughes  v.  J.  H.  Watkins  & 
Co.,  587. 

Surtees  v.  Ellison  (1829),  9 
B.  & C.  750,  followed.  City  of 
St.  Catharines  v.  Hydro- 
Electric  Power  Commission 
of  Ontario,  465. 

Taylor  v.  Holt  (1864),  3 TT. 
& C.  452,  applied.  Fitch  v. 
Fort  Frances  Pulp  and  Paper 
Co..  252. 

Taylor  v.  Mackintosh  (1924), 
33  b’c.R.  383,  34  B.C.R.  56,  re- 
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CASES — ( Continued .) 
ferred  to.  Cassidy  v.  Stuart, 
480. 

Thompson,  Re  (1900),  19  P.R. 
304,  followed.  Re  Hickson,  180. 

Toronto  Railivay  Co.  v.  Tor- 
onto Corporation , [1904]  A.C. 
809,  referred  to.  Village  of 
Hagersville  v.  Hambleton, 
327. 

Unger  v.  Hettler  Lumber  Co. 
(1918),  42  O.L.R.  358,  follow- 
ed. iQueen  Victoria  Memor- 
ial Hospital  v.  J.  R.  Booth 
Ltd.,  293. 

United  Buildings  Corporation 
Ltd.  v.  City  of  Vancouver, 
[1915]  A.C.  345,  distinguished. 
Re  Foxcroft  and  City  of  Lon- 
don, 209. 

West  ( F . E.)  & Co.,  Re 

(1921),  50  O.L.R.  631,  approv- 
ed. Re  D.  Moore  & Co.  Ltd., 
434. 

Wild  v.  Simpson,  [1919]  2 

K.B.  544,  referred  to.  Cassidy 
v.  Stuart,  480. 

Wiley  v.  Wiley  (1919),  15 

O.W.N.  408,  distinguished.  Re 
Primeau  and  Board  of  Trus- 
tees of  Separate  School  Sec- 
tion Six  Russell,  423. 

Williams  v.  Box  (1910),  44 
Can.  S.C.R.  1,  deferred  to.  Re 
West,  540. 

Zimmerman  v.  Trustee  of  An- 
drew Motherwell  of  Canada  Ltd. 
(1923),  54  O.L.R.  342,  applied 
and  followed.  County  of  ITal- 
ton  v.  Township  of  Trafal- 
gar, 45. 
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CHAMPERTY. 

See  Solicitors,  3. 


CHARGE. 

See  Land  Titles  Act. 


CHATTEL  MORTGAGE. 

See  Sale  of  Goods,  1. 


CHILDREN  OF  UNMAR- 
RIED PARENTS  ACT. 

See  Illegitimate  Child. 


CHURCH. 

See  Covenant,  2. 


COMMITTEE. 

See  Lunatic. 


COMPANY. 

Contract  for  Sale  of  Common 
Shares — Verified  Statement  of 
Assets  and  Liabilities  of  Company 
— Undeclared  and  Deferred  Divi- 
dends on  Preferred  Shares — 
Whether  a “Liability .” 

Butler  v.  Fairhall,  305. 

See  Solicitors,  2 — Succes- 
sion Duty. 


CONDITIONAL  SALES. 

See  Sale  of  Goods,  1,  2. 


CONSENT. 

See  Criminal  Law,  4. 


CONSPIRACY. 

See  Contract,  2. 

CONSTITUTIONAL  LAW. 

See  Bankruptcy,  1. 


CONTINGENT  FEES. 

See  Solicitors,  6. 


CONTRACT. 

I.  Hydro-Electric  Power  Com- 
mission — Municipal  Corpora- 
tions — Deposit  of  Debentures  — 
Hydro-Electric  Railway  Act , 
1914 , 4 Geo.  V.  ch.  31  (Out.)  — 
Construction  of  Railway  — Work 
Done  and  Money  Expended — Re- 
peal of  Act  of  1914  by  Municipal 
Electric  Railway  Act,  1922,  12  & 
13  Geo.  V.  ch.  69,  sec.  29 — Effect 
of  subsec.  2 — Municipal  By-laivs 
and  Agreements  Declared  “Void 
and  of  no  Further  Force  or 
Effect” — Pledge  of  Bonds  of 
Commission  to  Bank  for 
Advances  — Transaction  Com- 
pleted before  Repeal — Trust — 
Vested  Rights — Action  for  Return 
of  Debentures — Counterclaim  for 
Municipality's  Share  of  Expendi- 
ture— Status  of  Commission — 
Frustration — I nterpretation  A ct , 
R.S.O.  1914,  ch.  1,  sec.  14- 

City  of  St.  Catharines  v. 
IIydro-Electric  Power  Com- 
mission of  Ontario,  465. 

2.  Illegality — Stifling  Prosecu- 
tion— Undue  Influence — Pressure 
— Co  ns  pi  ra  cy — Da  m a ges — P lain- 
tiff  a Parti / to  Conspiracy  but  not 
in  Pari  Delicto — Misconduct  of 
M agist  rate-defen  dan  t — Costs. 

Erwin  v.  Snelgrove,  341. 

3.  Supply  of  Newsprint  to 
Canadian  Pu  blish  e rs—  PI  a i n t iffs 
Supplying  more  than  Fair  Share 
— Action  against  other  Manufac- 
turers for  Indemnity  and  Adjust- 
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CONTRACT — ( Continued . ) 
merit — Failure  to  Prove  Agree- 
ment— Obligation  under  Orders 
in  Council  Passed  pursuant  to 
War  Measures  Act,  1915,  5 Geo. 
V.  ch.  2 ( 2nd  sess .) — Authority 
of  Paper  Controller  and  Appellate 
Tribunal  Appointed  by  Orders  in 
Council — Absence  of  Jurisdiction 
in  Court — Counterclaim. 

Fort  Frances  Pulp  Co.  v. 
Spanish  River  Pulp  Co.,  512. 

See  Company — Master  and 
Servant,  2 — Municipal  Cor- 
porations, 1 — Sale  of  Goods — 
Solicitors. 


CONTROVERTED  ELEC- 
TIONS. 

See  Provincial  Elections. 


CONVICTION. 

See  Criminal  Law — Muni- 
cipal Corporations,  2 — Rev- 
enue. 


CORPORATION. 

See  Company  — Municipal 
Corporations. 


CORROBORATION. 

See  Criminal  Law,  1 — Evi- 
dence, 3 — Illegitimate  Child. 


CORRUPT  PRACTICES. 

See  Provincial  Elelctions. 


COSTS. 

1 .  Summary  Application  Grant- 
ed by  Judge  without  Direction  as 


[vol. 

COSTS — ( Continued . ) 
to  Costs — Delay  in  Settling  Or- 
der— Death  of  Judge  during 
Period]  of  Delay — Judicature 
Act,  sec.  7-4 — Pule  251 — Dis- 
cretion— No  Order  as  to  Costs. 

Re  Primeau  and  Board  of 
Trustees  of  Separate  School 
Section  Six  Russell,  423. 

2.  Taxation — Solicit  or- defend- 
ant Defending  for  himself  and 
Co-defendant — Whether  Solicitor 
Defending  “in  Person ” Entitled 
to  Costs — Severance  of  Defences 
— Rule  669. 

Lalancette  v.  Walford,  135. 

3.  Taxation  between  Party  and 
Party — Fee  for  Preparation  for 
Trial — Tariff  A,  Item  6 — Notice 
of  Trial  not  Given — Practice. 

Gray  v.  Patterson,  170. 

See  Contract,  2 — Covenant. 
3 — Solicitors — Will,  2. 


COUNTY  ROAD  SYSTEM. 

See  Municipal  Corporations, 
5. 


COURT  OF  REVISION. 

See  Assessment  and  Taxes,  1. 


COURTS. 

Local  Judge — Jurisdiction — 

Vendors  and  Purchasers  Act, 
R.S.O.  19 15,  ch.  122 — Judicature 
Act , secs.  109,  111 — Rule  210. 

Re  Levy  and  Jacobs,  296. 

See  Appeal — Division  Courts 
— Mortgage,  2. 
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COVENANT. 

1.  Building  Restrictions — Con- 
ditions Registered  under  Lcund 
Titles  Act,  sec.  90 — Breach  of 
Condition  — - Placing  Part  of 
Dwelling-house  too  Near  to 
Street-line  — “Porch” — “Veran- 
dah”— Objection  to  Title  of 
Purchaser  of  Lot  on  Plan — Ap- 
plication under  Vendors  and  Pur- 
chasers Act — Release  by  Coven- 
antee — Building  Scheme  — Ab- 
sence of  Requirement  of — Modi- 
fication of  Condition — Sec.  99 
(2)  of  Act — Certificate  of  Own- 
ership. 

Re  Campbell  and  Cowdy, 
545. 

2.  Building  Restrictions — Con- 
struction and  Application  — 
Frontages  of  Lots  upon  Registered 
Plan — Motion  for  Order  Modify- 
ing Restrictions — Land  Titles 
Act,  R.S.O.  191J+,  ch.  120,  sec.  99 
— Erection  of  Church— Opposi- 
tion of  0 toners  of  other  Lots 
uvon  Plan — “Beneficial  to  the 
Persons  Principally  Interested” 
— Modifying  Order  Granted,  Sub- 
ject to  Terms. 

Re  Eglinton  and  Bedford 
Park  Presbyterian  Church, 
430. 

3.  Restraint  of  Trade — Agree- 
ment not  to  “Enter  into  any  Re- 
tail Business” — Construction — 
Reasonableness  — Covenant  Lim- 
ited as  to  Space  but  not  as  to 
Time — Injunction — Damages  — 
Financing  Competing  Business — 
Whether  Breach  of  Covenant — 
CoM*. 


COVENANT — ( Continued. ) 
Markson  y.  Rosenberg  and 
Markson,  1,  558. 

See  Mortgage,  1. 

CREDITORS. 

See  Bankruptcy — Executors 
and  Administrators,  4 — 
Fraudulent  Conveyance. 


CRIMINAL  CONVERSA- 
TION. 

See  Husband  and  Wife,  2. 


CRIMINAL  LAW. 

1.  Attempt  to  Have  Carnal 
Knowledge  of  Girl  under  Ilf. — 
Evidence  of  Girl — Whether  Cor- 
roboration Necessary — Conviction 
on  Charge  of  Indecent  Assault — 
Effect  of  Acquittal  on  First 
Charge — Evidence  of  Indecent 
Assault  Unconnected  with  At- 
tempt— Criminal  Code,  secs.  292 
(a),  301  ( 1 ). 

Rex  y.  Lizowyj,  93. 

2.  Attempt  to  Procure  Abor- 
tion— Criminal  Code,  sec.  303 — 
Acquittal  of  Accused  on  Charge 
of  Manslaughter — Conviction  of 
Surgeon  for  Unlawful  Use  of 
Instrument  with  Intent  to  Pro- 
cure Miscarriage — Conviction  of 
Paramour  of  Deceased — Procur- 
ing or  Aiding  and  Abetting — Ap- 
peal— Reasonable  Verdict  of  Jury 
— Evidence  — Reconcilable  Ver- 
dicts on  two  Counts — Active  Par- 
ticipation— Consent  or  Arrange- 
ment between  Criminals — Know- 
ledge of  Pregnancy — Occurrence 
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CRIMINAL  LAW — (Con.) 
of  Menstruation  — Judge’s 
Charge — Fornication — Misdirec- 
tion and  Nondirection  — Sub- 
stantial Wrong  or  Miscarriage. 

Rex  v.  Brooks,  147. 

3.  Conviction  by  Police  Magis- 
trate for  Offence  against  Inland 
Revenue  Act,  sec.  ISO  ( e ) — Sum- 
mary Conviction  under  Part  XV. 
of  Criminal  Code — Power  of  Mag- 
istrate to  Suspend  Sentence — 
Secs.  1026  and  1081  of  Code. 

Rex  v.  Brownlee,  28. 

4.  Rape  — Defence  — Consent 
— Evidence — Complaint  to  Hus- 
band at  First  Reasonable  Oppor- 
tunity— Particulars  of  Complaint 
— Admissibility  for  Limited  Pur- 
pose— Conduct  of  Complainant — 
Judge’s  Charge — Absence  of  Ob- 
jection to,  at  Trial 

Rex  y.  Hill,  645. 

5.  Theft — Evidence  of  Accom- 
plice— Trial  Judge’s  Direction  to 
Jury — Address  of  Crown  Counsel 
to  Jury — Inferential  Comment  on 
Failure  of  Prisoner  to  Testify  in 
his  own  Behalf — Canada  Evidence 
Act,  R.S.C.  1906,  ch.  11/.5,  sec.  4 
(5) — Failure  of  Defendant  to 
Call  Witness  Summoned  by 
Crown. 

Rex  v.  Skelly,  497. 

6.  Trial  of  Accused  upon  two 
Separate  Indictments — Evidence 
in  both  Taken  at  same  Time — 
New  Trials. 

Rex  v.  Cassidy,  362. 

See  Municipal  Corporations, 
2 — Revenue. 


[vol. 

CROWN. 

See  Bankruptcy,  1. 

CROWN  GRANT. 

See  Deed — Water. 


CUSTODY  OF  INFANT. 

See  Infant. 


CUSTOMS  DUTY. 

See  Revenue. 


DAMAGES. 

See  Contract,  2 — Covenant, 
3 — Landlord  and  Tenant — 
Libel,  1 — Nuisance — Water. 


DEATH. 

See  Railway — Will. 


DEATH  OF  JUDGE. 

See  Costs,  1. 


DEBENTURES. 

See  Contract,  1. 


DEDICATION. 

See  Highway,  3 — Limita- 
tion of  Actions 


DEED. 

Transfer  of  Land  under  Land 
Titles  Act — Exception  of  Mines 
and  Minerals  — Construction  ■ — 
Reference  to  Exception  in  Grant 
from  Crown — S Edw.  T 7 II.  ch. 
16,  sec.  2 (3)  {Out.).  Amend- 
ing Public  Lands  Act — Effect  of 
— Rescission  of  Reservations  in 
Grants  from  Crown — “Namely.” 

Re  Cox,  182. 

See  Fraudulent  Conveyance. 
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DEFAMATION. 

See  Libel. 


DEVOLUTION  OF  ESTATES 
ACT. 

See  Executors  and  Admin- 
istrators, 1,  4 — Title  to  Land 
— Will,  1. 


DIRECTORS. 

See  Solicitors,  2. 


DISCHARGE  OF  MORT 
GAGE. 

See  Mortgage,  4. 


DISCOVERY. 

See  Evidence,  1. 


DISCRETION. 

See  Costs,  1 — Lunatic,  1. 


DISQUALIFICATION. 

See  Provincial  Elections, 


DISTRIBUTION  OF 
ESTATES. 

See  Bankruptcy — Will. 

DIVIDENDS. 

See  Company. 


DIVISION  COURTS. 

Appeal — Jurisdiction  — Divi- 
sion Courts  Act,  R.S.O.  1911f, 
ch.  63,  sec.  125 — “Amount  in 
Dispute”  upon  Appeal  — Claim 
and  Counterclaim — Evidence  at 
Trial  not  Taken  down — Sec.  106 
of  Act  (10  & 11  Geo.  V.  ch.  3h, 
sec.  3) — New  Trial. 

Campbell  v.  McGregor,  649. 
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DIVORCE. 

See  Husband  and  Wife,  3. 


DOMICILE. 

See  Succession  Duty. 


DOWER. 

Inchoate  Right — Mortgages — 
Bar  of  Dower  — Sale  under 
Power — Surplus  in  Hands  of 
Second  Mortgagee  — Right  of 
Wife  to  Doiver — Sum  Calculated 
on  Full  Amount  Realised. 

He  Lesperance,  94. 

See.  Mortgage,  2. 


DUTY. 

See  Revenue  — Succession 
Duty. 


ELECTIONS. 

See  Provincial  Elections. 


ENCROACHMENT. 

See  Nuisance. 


ESTATE. 

See  Will. 


ESTOPPEL. 

See  Mortgage,  4 — Water. 


EVIDENCE. 

1.  Action  for  Injuries  hi/  Colli- 
sion with  Street-car — Order  for 
Inspection  of  Car  and  Experi- 
menting— Rules  266.  370. 

Ntcitols  v.  Toronto  Trans- 
portation Commission.  550. 

2.  Application  hy  Defendant 
for  Order  Adding  Neir  Defen- 
dant— Rule  131i — Proposed  Ex- 
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EVIDENCE — ( Continued .) 
amination  as  Witness  on  Pend- 
ing Application  of  Person  Sought 
to  be  Added  — Pule  228  — - 
Grounds  for  Application  not 
Shewn — Abuse  of  Process  of 
Court. 

Rene  v.  Carling  Export 
Brewing  and  Malting  Co. 
Ltd.,  495. 

3.  Corroboration  — Action 
against  Administratrix  for 
Money  Lent  to  Deceased — Evi- 
dence Act , R.S.O.  191 if-,  ch.  176 , 
sec.  12 — Entries  in  Account- 
book — Delay  in  Bringing  Action 
— Interest. 

Elgin  y.  Stubbs,  426. 

See  Criminal  Law,  1,  4,  5 — 
Husband  and  Wife,  2 — Ille- 
gitimate Child — Water. 


EXECUTION. 

See  Fraudulent  Convey- 
ance. 


EXECUTORS  AND  ADMIN- 
ISTRATORS. 

1.  Sale  of  Lands  of  Decedent 
— Dispensing  with  Concurrence 
of  Beneficiary  Opposed  to  Sale — 
Powers  of  Court  or  Judge — De- 
volution of  Estates  Act,  R.S.O. 
19 U,  ch.  119,  secs.  3,  20,  21. 

Re  Logan,  323. 

2.  Sale  of  Lands  of  Testator — 

Action  for  Damages  for  Selling 
at  Undervalue — Breach  of  Trust 
— Jury  Notice — Refusal  of  Trial 
Judge  to  Strike  out — Judicature 
Act,  sec.  56  (I) — Evidence— 


[vol. 

EXECUTORS  AND  ADMIN- 
ISTRATORS— ( Continued. ) 
Failure  to  Establish  Negligence 
or  Breach  of  Trust — Dismissal 
of  Action — Trustee  Act,  1926, 
16  Geo.  V.  ch.  10,  sec.  35. 

Davies  v.  Nelson,  457. 

3.  Summary  Application  by  Ex- 
ecutors for  Advice  and  Direc- 
tion of  Court  as  to  Ownership  of 
Property  — • Whether  Question 
Determinable  upon  Originating 
Notice — Rules  600  (h),  601, 

605 — Question  not  “ Arising  in 
Administration  of  the  Estate.” 

Re  Collins,  225. 

4.  Transfer  of  Land  to  De- 
visee before  Expiry  of  three 
Years  from  Death  of  Testator — 
Devolution  of  Estates  Act, 
R.S.O.  1911,  ch.  119,  sec.  21, 
subsecs.  2,  3,  I,  5 — Order  of 
Judge  under  subsec.  I — Effect  of 
subsec.  8 (17  Geo.  V.  ch.  35,  sec. 
2)  — Practice — Proof  of  Pay- 
ment of  Creditors'  Claims — De- 
visee Enabled  to  Convey  Free 
from  Debts  of  Testator — Sec.  21 
( 1 ) of  Act. 

Re  Allison,  261. 

See  Evidence,  3 — Will. 

EXPERIMENTS. 

See  Evidence,  1. 


EXPROPRIATION. 

See  Municipal  Corpora- 
tions, 4. 


FATAL  ACCIDENTS  ACT. 

See  Railway. 


LXI.] 


INDEX. 


701 


FIRE. 

See  Landlord  and  Tenant. 


FORECLOSURE. 

See  Landlord  and  Tenant. 


FOREIGN  COMMITTEE. 

See  Lunatic,  1. 


FOREIGN  COURTS. 

See  Husband  and  Wife,  3 — 
Lunatic. 


FOREIGN  DIVORCE. 

See  Husband  and  Wife,  3. 


FORUM. 

See  Mortgage,  2. 


FOSTER-PARENTS. 

See  Infant. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  Husband  and  Wife,  3. 


FRAUDULENT  CONVEY- 
ANCE. 

Action  by  Judgment  Creditor 
to  Set  aside  Conveyance  by  Hus- 
band to  Wife — 13  Eliz.  ch.  5 — 
Status  of  Plaintiff — Security  for 
Claim  on  which  Judgment 
Founded  — Insufficiency  — “Cre- 
ditor or  Person  Defrauded ”■ — 
Plaintiff  not  suing  on  Behalf  of 
all  Creditors  and  not  Having 
Lien  by  Virtue  of  Execution  in 
Sheriff's  Hands — Amendment  to 
be  Made  if  Necessary — Laches — 
Legal  Claim — Evidence  — Pre- 
venient  Agreement  for  Convey- 
ance— Depositions  of  Defendant 


! FRAUDULENT  CONVEY- 
ANCE— ( Continued . ) 
on  Examination  for  Discovery — 
Presumption  from  Relationship 
— Suspicious  Circumstances  — 
Failure  to  Shew  Want  of  Con- 
sideration or  Fraudulent  Intent 
— Appeal — Reversal  of  Findings 
of  Trial  Judge. 

Brown  v.  Weil,  55. 


FRUSTRATION. 

See  Contract,  1. 


GRAMMATICAL  CON- 
STRUCTION. 

See  Municipal  Corpora- 
tions, 2. 


GROSS  NEGLIGENCE. 

See  Highway,  2. 

HIGHWAY. 

1.  Nonrepair — Ice  on  Side- 
walk— Injury  to  Person  by  Rea- 
son of — Formation  of  Ice  Caused 
by  Act  of  Municipal  Corporation 
— Misfeasance — Notice  of  Claim 
and  Injury — Necessity  for  — 
Consolidated  Municipal  Act, 
1922,  sec.  1+60,  subsecs.  1,  2,  1+ — 
Absence  of  Power  in  Court  to 
Excuse  ( subsec . 5). 

Prentice  v.  City  of  Sault 
Ste.  Marie,  246. 

2.  Nonrepair  — Misfeasance 
or  Nonfeasance — Negligence  of 
M unicipal  Corporation — Consol- 
idated Municipal  Act,  1922,  sec. 
J+60  ( 1 ),  (2),  (3) — Method  of 
Clearing  Snow  and  Ice  from 
Sidewalk  Creating  Temporarily 
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HIGHWAY — ( Continued. ) 
Dangerous  Condition  — “Gross 

Negligence” — Injury  to  Pedes- 
trian. 

Lyons  y.  City  of  Ottawa, 
405. 

3.  Private  Road  — Prescrip- 
tion — Dedication  — Road  “on 
which  Statute  Labour  has  been 
usually  Performed” — Consoli- 

dated Municipal  Act,  1922 , 12 
& IS  Geo.  V.  ch.  72,  sec.  132 
— - What  Constitutes  “Statute 
Labour”  and  “Usual  Perform- 
ance— “Deemed.” 

Point  Abino  Association  v. 
Township  of  Bertie,  120,  610. 

See  Municipal  Corporations, 
4,  5 — Negligence — Nuisance. 


HOSPITAL. 

See  Master  and  Servant,  2. 


HUSBAND  AND  WIFE. 

1.  Action  by  Wife  against 
Husband  for  Negligence — Tort 
— Married  Womens  Property 
Act,  1926,  16  Geo.  V.  ch.  U, 
sec.  8 — Statement  of  Claim  Dis- 
closing no  Reasonable  Cause  of 
Action — Rule  12 A — Dismissal  of 
Action. 

Goldman  v.  Goldman,  657. 

2.  Action  for  Criminal  Con- 
versation— Proof  of  Marriage — 
Further  Evidence  Addiiced  upon 
Appeal. 

Mellen  v.  Dobenko,  340. 


HUSBAND  AND  WIFE— 

( Continued .) 

3.  Ontario  Marriage — Foreign 
Divorce — Fraud — Effect  of. 

Delaporte  y.  Delaporte, 
302. 

See  Bankruptcy,  2. 


HYDRO-ELECTRIC  POWER 
COMMISSION. 

See  Contract,  1. 


ILLEGALITY. 

See  Contract,  2. 


ILLEGITIMATE  CHILD. 

Paternity — Affiliation  Order — 
Evidence — Corroboration — Chil- 
dren of  Unmarried  Parents  Act, 
1927,  17  Geo.  V.  ch.  51,  sec.  21 
— Application  to  Proceeding  in 
Court  Commenced  before  Act  in 
Force — Procedure  — Corrobora - 
tion  of  Evidence  of  Mother  of 
Child — Nature  and  Extent  of. 

Re  Wicks  and  Armstrong, 
667. 


IMPLIED  CONDITION. 

See  Sale  of  Goods,  3. 


INCOME  ASSESSMENT. 

See  Assessment  and  Taxes, 

1,  2. 


INDECENT  ASSAULT. 

See  Criminal  Law,  1. 


INDEMNITY. 

See  Contract,  3. 
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INDEX. 
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INFANT. 

Custody — Rights  of  Parent — 
Neglected  Child — Children  s Pro- 
tection Act,  R.S.O.  1927,  ch.  279, 
sec.  25  — Welfare  of  Child  — 
Rights  of  Foster-parents. 

Re  Chiemelewski,  651. 


INJUNCTION. 

See  Covenant,  3. 


INSOLVENCY. 

See  Bankruptcy. 


INSPECTION. 

See  Evidence,  1 — Master 
and  Servant,  1. 


INSURANCE. 

Marine  Insurance — "Perils  of 
the  S ea” —Provisions  of  Policy — 
Splitting  of  Sail — "Established 
Practice”  of  Adjusters. 

Hill  v.  Union  Insurance 
Society  of  Canton  Ltd.,  201. 


INTEREST. 

See  Evidence,  3 — Mortgage, 

3. 


INTERNATIONAL  BRIDGE. 

See  Assessment  and  Taxes. 

3. 


INVITATION. 

See  Negligence,  4. 


JOINT  TENANTS. 

See  Mortgage,  4. 


JURISDICTION. 

See  Appeal,  2 — Contract’,  3 
— Courts — Lunatic,  2. 


JURY. 

See  Criminal  Law,  2,  5 — 
Libel,  1. 


JURY  NOTICE. 

See  Executors  and  Adminis- 
trators, 2. 


LACHES. 

See  Fraudulent  Conveyance. 


LAND  TITLES  ACT. 

"Charge” — Sec.  35 — Proceed- 
ings by  Chargee  for  Foreclosure 
— Judgment  and  Final  Order — 
Right  of  Chargee  to  be  Recorded 
as  Oivner  — Finality  of  Judg- 
ments and  Orders  of  Court  of 
Record — Final  Certificate  under 
Act  not  a Bar  to  Opening  Fore- 
closure in  Proper  Case — Convey- 
ancing and  Law  of  Property  Act, 
sec.  56  — Duty  of  Master  of 
Titles — Inquiry  as  to  Regularity 
of  Court  Proceedings. 

Re  West,  540. 

See  Covenant,  1,  2 — Deed. 

LANDLORD  AND  TENANT. 

Lease  of  Part  of  Building — 
Destruction  of  Building  by  Fire 
— Provisions  of  Lease  — Rent 
Ceasing  in  Event  of  Fire — Sus- 
pension of  Payment  — Whether 
Premises  Restored — Erection  of 
New  and  Different  Building — 
Exclusion  from  Possession — Ter- 
mination of  Lease  — Notice  to 
Ten  an  t — Damages . 

DunkelmAn  v.  Lister,  89. 
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LANE. 

See  Municipal  Corporations, 
4. 


LEASE. 

See  Landlord  and  Tenant. 


LIBEL. 

1.  Newspaper  — Notice  of 
Action  — Service  on  Defendants 
before  Action — Notice  not  Given 
in  Name  of  Company  which  sub- 
sequently Brought  Action — Fatal 
Defect  — Pleading  — Service  of 
Notice  Averred  in  Statement  of 
Claim — Whether  Necessary  for 
Defendants  Specially  to  Allege 
Defect  — Rules  lk%-lk6 — Find- 
ings of  Jury — Excessive  Damages 
— New  Trial. 

Sentinel-Review  Co.  Ltd.  v. 
Robinson,  62. 

2.  Newspaper  — Privilege  — 
Libel  and  Slander  Act , R.S.O. 
19 1^,  ch.  71,  secs.  8 (2)  (e), 
10  (I),  ( 3 ) - — - Reasonable  Ex- 
planation or  Contradiction — Ab- 
sence of  Request — -Retractation — 
“Forecast” — Pleading — Meeting 
of  Municipal  Council — Proceed- 
ings at — Document  before  Coun 
cil  but  not  Read. 

Hansen  v.  Nugget  Publish- 
ers Ltd.,  239. 


LIEN. 

See  Fraudulent  Conveyance 
— Sale  of  Goods,  2 — Solici- 
tors, 3. 


[VOL. 

LIMITATION  OF  ACTIONS. 

Title  by  Possession  as  against 
Mimicipality — Grant  to  Munici- 
pality in  Trust  for  Public — De- 
dication— Acceptance  — Adverse 
Possession  — Failure  to  Shew — 
Application  of  Limitations  Act. 

Township  of  Colchester 
South  v.  Hackett,  77. 

See  Mortgage,  1 — Negli- 
gence, 2. 


LOCAL  IMPROVEMENTS. 

See  Municipal  Corporations, 

4. 


LOCAL  JUDGE. 

See  Courts. 


LUNATIC. 

1.  Foreign  Committee — Rights 
with  Respect  to  Property  of  Luna- 
tic in  Ontario  — Distinction  be- 
tween Realty  and  Personalty  — 
Discretion  of  Ontario  Court  to 
Retain  Funds  in  its  Possession — 
Powers  Conferred  by  Lunacy  Act, 
R.S.O.  191k,  ch.  68  — Sale  of 
Land. 

Re  Hickson,  180. 

2.  Residence  in  Foreign  Coun- 
try — Jurisdiction  of  Foreign 
Courts  — Sale  of  Land  of  Luna- 
tic in  Onta/rio — Sale  by  Mortga- 
gee— Powers  of  Court — Appoint- 
ment of  Committee — -Lunacy  Act, 
R.S.O.  191k,  cli.  68,  secs.  3,  16, 
25. 

Re  Piper,  257. 


LXI.'J 


INDEX. 


705 


MAGISTRATE. 

See  Contract,  2 — Criminal 
Law. 


MANSLAUGHTER. 

See  Criminal  Law,  2. 


MARINE  INSURANCE. 

See  Insurance. 

MARRIAGE. 

See  Husband  and  Wife. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 


MASTER  AND  SERVANT. 

1.  Injury  to  Servant  in  Course 
of  Employment — Fall  from  Lad- 
der — Defectice  Construction  — 
Failure  to  Inspect — Negligence. 

Hurley  y.  Boyce,  618. 

2.  Injury  to  Servant  in  Course 
of  Employment — Maintenance  in 
Public  Hospital  — Liability  of 
Master  for — Hospitals  and  Chari- 
table Institutions  Act , R.S.O. 
191  Jf,  ch.  300,  sec.  23(7)— Con- 
tract for  Medical  and  Surgical 
Care  of  Employees — Evidence  of 
— Inferences. 

Queen  Victoria  Memorial 
Hospital  y.  J.  R.  Booth  Ltd., 
293. 

MASTER  OF  TITLES. 

See  Land  Titles  Act. 

MINES  AND  MINERALS. 

See  Deed. 


MISDIRECTION. 

See  Criminal  Law,  2. 


MISFEASANCE. 

See  Highway,  1.  2. 


MISTAKE. 

See  Appeal,  2. 


MONEY  LENT. 

See  Evidence,  3. 


MORTGAGE. 

1.  A ction  by  Mortgagee  upon 
Mortgagors'  Covenant  for  Pay- 
ment— Limitations  Act , secs.  J+9 
( 1 ) (1c),  51 — Payments  Made  by 
Assignee  of  Equity  of  Redemp- 
tion— Person  from  whom  Mort- 
gagee Bound  to  Accept  Payment 

— Sale  for  Taxes  — Acquisition 
of  Tax-title  by  Mortgagee — Sub- 
sequent Conveyance  to  Stranger 
— -Inability  to  Reconvey  to  Mort- 
gagors— Voluntary  Act  of  Mort- 
gagee— Right  to  Redeem. 

Servais  v.  Shear,  490. 

2.  Application  for  Leave  to 
Pay  Mortgage-money  into  Court 
—Mortgages  Act,  sec.  1 1— Forum 
- — Court  or  Chambers. 

Re  Appleton  and  Ross,  338. 

3.  Interest  — Bonus  — New 
Mortgage  — Settled  Account  — 
Evidence — Interest  Act,  R.S.C. 
1906,  ch.  120,  secs.  6,  S — Absence 
of  Statement  of  Rate  of  Interest 

— Disallowance  of  Interest  in 
Toto. 

Re  Brown,  602. 


47 — 61 — o.l.r. 
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MORTGAGE — ( Continued .)  \ 

4.  Payment  off  by  Mortgagors, 
Joint  Tenants  — Statutory  Dis- 
charge— Mistake  in  Registration 
— Conveyance  by  Mortgagors  to 
Uses  to  Defeat  Dower  of  Wife 
of  Grantee — Registration  of,  be- 
fore Discharge  — Effect  as  to 
Vesting  of  Estate — Estoppel — , 
Vendor  and  Purchaser — Objec- 
tion to  Title. 

Re  Kuntz  and  Hodgins,  298. 

See  Assessment  and  Taxes, 

4 — Dower — Lunatic,  2. 


MOTOR  VEHICLES. 

See  Negligence,  1,  2,  3 — 
Railway. 

MUNICIPAL  CORPORA- 
TIONS. 

1.  Agreement  between  City 
Corporation  and  Street  Railway 
Company  — By-law  — Assent  of 
Electors  — Confirmation  by  59 
Viet.  cli.  105  ( Ont .) — Subsequent 
Agreement  and  By-laws  Passed 
by  City  Council  ( without  Assent 
of  Electors ) Modifying  former 
Agreement  and  By-law — Powers 
of  Council  — Exercise  in  Good 
Faith — Power  of  Court  to  Set 
aside 

Re  Eoxcroft  and  City  of 
London,  209,  553. 

2.  By-law  of  City  Council 
Prohibiting  Housing  of  Motor- 
trucks in  Buildings  in  Specified 
Areas  in  City — Municipal  Act, 
R.S.O.  19U,  ch.  192,  sec.  JJ79 
( 2f ) (9  Geo.  V.  ch.  h6,  sec.  17, 
and  10  & 11  Geo.  V.  ch.  58,  sec. 


[yol. 

MUNICIPAL  CORPORA- 
TIONS— ( Continued .) 

15) — Application  of  Qualifying 
Words  to  Remote  Antecedent — 
General  Rules  of  Construction  of 
Statutes  and  By-laws  — Convic- 
tion for  Breach  of  By-law 
Quashed. 

Re  Stronach,  636. 

3.  By-law  of  City  Council 
Restricting  Buildings  on  Certain 
Streets  to  Private  Residences — 
Subsequent  By-law  Removing  Re- 
strictions so  as  to  Permit  of  a 
Residence  being  Used  as  an  Hotel 
— Consolidated  Municipal  Act, 
1922,  sec.  399a.  — Approval  of 
By-law  by  Ontario  Railway  and 
Municipal  Board  — Application 
for  Leave  to  Appeal  — Ontario 
Railvjay  and  Municipal  Board 
Act,  sec.  If8 — Grounds  of  Appeal 
— Notice — Question  of  Jurisdic- 
tion or  Laic — Change  in  Circum- 
stances. 

Re  Casa  Loma,  187. 

4.  By-laws  of  City  Council 
Authorising  Opening  of  Lane 
and  Expropriation  of  Lands 
therefor  — Whether  Passed  in 
Public  Interest  or  in  Interest  of 
Individual  Property-owners  — 
Action  of  Members  of  Council 
and  Officers  — Evidence — Power 
of  Court  to  Interfere — Local  Im- 
provement Act,  R.S.O.  1911/.,  ch. 
193 — Action  of  Council  upon  its 
own  Initiative — Powers  of  Local 
Property-owners — “Lane.” 

Re  Howard  and  City  of 
Toronto,  Re  Sweet  and  City 
of  Toronto,  563. 
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MUNICIPAL  CORPORA- 
TIONS— ( Continued . ) 

5.  County  and  Township — 
Moneys  Expended  by  County 
upon  Roads  under  County  Road 
System — Highway  Improvement 
Act,  R.S.O.  1911 !+,  ch.  1+0,  secs.  3, 
1+(1),  26,  26a. — County  By-law 
— Rates  Levied  upon  Township 
— Invalidity — Ultra  Vires — Con- 
solidated Municipal  Act,  1922, 
secs.  133,  1+31+,  136(1)  (a)— 
Benefit  Received  by  Township — 
Liability  to  Repay  Moneys  Ex- 
pended. 

County  of  Halton  v.  Town- 
ship of  Trafalgar,  45. 

See  Assessment  and  Taxes — ■ 
Highway  — Libel,  2 — Limita- 
tion of  Actions. 


NEGLECTED  CHILD. 

See  Infant. 

NEGLIGENCE. 

1.  Collision  of  Tramcar  with 
Motoi'-car — Personal  Injury  to 
Owner  of  Motor-car  — Evidence 
— Findings  of  Trial  Judge — Re- 
versal on  Appeal  — Proper  In- 
erences  from  Facts — Negligence 
of  Owner  and  of  Driver  of  Motor- 
car— Failure  to  Establish  Negli- 
gence of  Driver  of  Tramcar — Ul- 
timate Negligence. 

Ballantine  v.  Internation- 
al Railway  Co.,  273. 

2.  Injury  by  Motor-vehicle  to 
Person  Standing  on  Kerb  or  Side- 
walk— f(Damages  Occasioned  by 
Motor-vehicle” — Highway  Traffic 


NEGLIGENCE — (Continued.) 
Act,  1923,  sec.  2(f) — “ Highway 
Used  for  Passage  of  Vehicles” — 
Cause  of  Action  at  Common  Law 
for  Negligence  of  Defendants' 
Servant  in  Charge  of  Vehicle — 
Whether  Surviving  notwithstand- 
ing New  Right  Given  by  Statute 
— Time-limit  for  Bringing  Action 
— Whether  Applicable  — Con- 
struction and  Effect  of  sec.  5 4 — 
Secs.  21+ , 25. 

Hughes  v.  J.  H.  Watkins  & 
Co.,  587. 

3.  Motor-vehicle  upon  High- 
way— Injury  to  Persons  on  Side- 
walk— Vehicle  Lent  to  be  Driven 
on  Highway  — Express  Limita- 
tion as  to  Driver  — Whether 
Owners  Liable  for  Injury — 
" Without  the  Owner  s Consent” 
— Highway  Traffic  Act,  1923,  13 
& Ilf.  Geo.  V.  ch.  1+8,  sec.  1+2(1). 

Wainio  y.  Beaudreault,  356. 

4.  Unsafe  Condition  of  Prem- 
ises—Injury  to  Invitee — Invita- 
tion Limited  to  Part  of  Premises. 

Azzole  y.  W.  H.  Yates  Con- 
struction Co.  Ltd.,  416. 

See  Executors  and  Adminis- 
trators, 2 — Highway,  1,  2 — 
Husband  and  Wife,  1 — Master 
and  Servant,  1 — Railway. 


NEW  TRIAL. 

See  Criminal  Law,  6 — Divi- 
sion Courts — Trial,  1. 

NEWSPAPER. 

See  Libel. 
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NEWSPRINT. 

See  Contract,  3. 


NONDIRECTION. 

See  Criminal  Law,  2. 


NONFEASANCE. 

See  Highway,  2. 


NONREPAIR. 

See  Highway,  1,  2. 


NOTICE. 

See  Landlord  and  Tenant — 
Solicitors,  1. 


NOTICE  OF  ACTION. 

See  Libel,  1. 


NOTICE  OF  CLAIM. 

See  Highway,  1. 


NUISANCE. 

Encroachment  of  Building  on 
Highway — Inconvenience  to  Per- 
sons Using  Highway — Action  by 
Neighbour  to  Compel  Removal  of 
Part  of  Building  — Failure  to 
Shew  Special  and  Peculiar 
Damage  — Alleged  Injury  to 
Plaintiff's  Property — Pleading — 
Refusal  to  Allow  Amendment. 

Whaley  v.  Kelsey,  679. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Municipal  Corporations, 

3. 


ORDERS  IN  COUNCIL. 

See  Contract,  3. 


[VOL. 

ORIGINATING  NOTICE. 

See  Executors  and  Adminis- 
trators, 3. 


PAPER  CONTROLLER. 

See  Contract,  3. 


PARENT  AND  CHILD. 

See  Inpant. 


PARTIES. 

See  Evidence,  2 — Solicitors, 
3. 


PASSENGER. 

See  Railway. 


PAYMENT  INTO  COURT. 

See  Mortgage,  2. 


PAYMENTS. 

See  Mortgage,  1,  4. 


PERILS  OF  THE  SEA. 

See  Insurance. 


PLEADING. 

See  Libel,  1 — Nuisance. 


PLEDGE. 

See  Contract,  1. 


PRACTICE. 

See  Appeal  — Costs  — Divi- 
sion Courts  — Evidence  — Ex- 
ecutors and  Administrators, 
4 — Lunatic — Solicitors. 


PREROGATIVE. 

See  Bankruptcy,  1. 
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PRESCRIPTION. 

See  Highway,  3 — Water. 


PRESSURE. 

See  Contract,  2. 


PRESUMPTION. 

See  Fraudulent  Conveyance. 


PRIORITIES. 

See  Bankruptcy,  1 — Solici- 
tors, 3. 


PRIVATE  INTEREST. 

See  Municipal  Corporations, 
4. 


PRIVATE  ROAD. 

See  Highway,  3. 


PRIVILEGE. 

See  Libel,  2. 


PROVINCIAL  ELECTIONS.. 

1.  Ontario  Controverted  Elec- 
tions Act,  R.S.O.  19 Ilf,  ch.  10 — 
Corrupt  Practices  — Bribery  — 
Promise  to  Give  Money  to  Induce 
Candidate  to  Withdraw — Elec- 
tion Act , 1926,  16  Geo.  V.  ch. 
I,  sec.  162  (1)  ( j ) — Evidence — 
Intent — Agency. 

Be  North  Bruce  Provincial 
Election,  Fenton  v.  Mewhin- 
NEY,  99. 

2.  Ontario  Controverted  Elec- 
tions Act,  R.S.O.  1911/.,  ch.  10- 
Corrupt  Practices  — Bribery  — 
Promise  and  Payment  of  Money 
to  Induce  Candidate  to  Withdraw 
— Meaning  of  “ Candidate ” — 
Election  Act,  1926,  16  Geo.  V. 


) PROVINCIAL  ELECTIONS 

( Continued .) 

ch.  I,  secs.  2,  162  ( 1 ) ( j ),  177 
( 1 ),  ( 2 ),  178  — Disqualification 
of  Candidate — Saving  Provisions 
of  Statute — “Corrupt  Intent” — 
Violation  of  Law  by  Person  Act- 
ing on  Behalf  of  Respondent — 
Inquiry  under  sec.  52  of  Contro- 
verted Elections  Act — Consent  to 
Commission  of  Corrupt  Practice 
—Suspicion — Benefit  of  Doubt — 
Summary  Trial  of  Offenders — 
Secs.  76  (3)  and  87  of  Act — 
Involuntary  and  Excusable  Ig- 
norance. 

Be  South  Bruce  Provincial 
Election,  Johnston  v.  McCal- 
lum,  106,  392. 


PUBLIC  INTEREST. 

See  Municipal  Corporations, 
4. 


QUANTUM  MERUIT. 

See  Solicitors,  3. 


RAILWAY. 

Negligence — Level  Crossing — 
Motor-car  Struck  by  Engine — 
Death  of  Passenger  in  Car — 
Action  under  Fatal  Accidents  Act 
— Jury — Exoneration  of  Driver 
of  Car — Disagreement  as  to  Rail- 
tv  ay  Company — Evi  den  ce — Statu- 
tory Warnings — Duty  to  Take 
Extra  o r din  am  Precautions — Ob- 
struction of  View  by  Act  of  Rail- 
way Company  — Pecunian/  Loss 
by  Death  of  Passenger — Motion 
for  Nonsuit — Motion  for  Dismis- 
sal of  Action  notwithstanding 
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RAILWAY — ( Continued. ) 
Disagreement  — Judicature  Act , 
sec.  SO — Scope  of. 

Montreal  Trust  Co.  v.  Can- 
adian Pacific  Railway  Co., 
137. 


RAPE. 

See  Criminal  Law,  4. 


REDEMPTION. 

See  Mortgage,  1. 


REGISTRY  LAWS. 

See  Land  Titles  Act — Title 
to  Land. 


RELEASE. 

See  Covenant,  1. 


RES  JUDICATA. 

See  Assessment  and  Taxes, 

1. 


RESTRAINT  OF  TRADE. 

See  Covenant,  3. 


RETAINER. 

See  Solicitors,  1,  2. 

RETRACTATION. 

See  Libel,  2. 


REVENUE. 

Customs  Duty  — 1 Unlawful 
Landing  of  Goods  in  Canada — 
Customs  Act , R.S.C.  1906 , ch. 
1,8 , sec.  197  (17  Geo.  V.  ch.  50, 
sec.  20)  — Conviction  — “Value 
for  Du  hr — “ Value’ f Simpliciter 
— Sec.  2(o)  of  Act. 

Rex  v.  Cornet,  583. 

See  Succession  Duty. 


[vol. 

ROAD. 

See  Highway  — Municipal 
Corporations,  5. 


RULES. 

(Consolidated  Rules  of  the 
Supreme  Court  of  Ontario,  1913.) 

Rule  124:  Goldman  v.  Gold- 
man, 657. 

Rule  134:  Rene  v.  Carling 
Export  Brewing  and  Malting 
Co.  Ltd.,  495. 

Rules  142-146 : Sentinel-Re- 
view Co.  Ltd.  v.  Robinson,  62. 

Rule  210 : Re  Levy  and* 

Jacobs,  296. 

Rule  228 : Rene  v.  Carling 
Export  Brewing  and  Malting 
Co.  Ltd.,  495. 

Rule  251:  Re  Primeau  a nd 
Board  of  Trustees  of  Separate 
School  Section  Six  Russell. 

Rule  260 : Keewatin  Power 
Co.  Ltd.  v.  Keewatin  Flour 
Mills  Ltd.,  363. 

Rule  266 : Nichols  v.  Tor- 
onto Transportation  Commis- 
sion, 550. 

Rule  370 : Nichols  v.  Tor- 
onto Transportation  Commis- 
sion, 550. 

Rule  492  (2),  (7)  : Re  Irvine, 
642. 

Rules  600  ( h ),  604,  605:  Re 
Collins,  225. 

Rule  669  : Lalancette  v.  Wal- 
ford,  135. 


SALARY. 

See  Solicitors,  1. 


LXI.] 


INDEX. 


711 


SALE  OF  GOODS. 

1.  Conditional  Sale  Contract — 
Assignment  by  Vendor  to  Plain- 
tiffs— Claim  to  Goods  as  against 
Assignee  of  Subsequent  Chattel 
Mortgage  — “Mortgagee”  or 
“ Purchaser ” — Conditional  Sales 
Act , R.S.O.  191k,  ch.  136 , sec . 3 
— Purchaser  of  Mortgage  in 
Good  Faith  and  for  Value  with- 
out Notice. 

National  Discount  Corpor- 

ATION  Y.  FRECH  AND  JACKSON, 

659. 

2.  Conditional  Sale  Contract 
— Price  not  Paid  by  Purchaser 
— Goods  Delivered  to  Trader  for 
Resale  and  Resold  in  Ordinary 
Course  of  Business  — Innocent 
Sub  purchaser  — Lien  of  Vendor 
— Conditional  Sales  Act,  R.S.O. 
1911,  ch.  136,  sec.  3 (I). 

International  Business 
Machines  Co.  Ltd.  y.  Guelph 
Board  op  Education,  85. 

3.  Reliance  on  Skill  and  Judg- 
ment of  Vendors  in  Purchase  of 
Specific  Article  — Purpose  for 
which  Bought  — Knowledge  of 
Vendors  — Implied  Condition — 
Exclusion  of,  by  Terms  of  Con- 
tract— Sale  of  Goods  Act,  sec.  16 

{a). 

Advance-Bumely  Thresher 
Co.  v.  Lester,  4. 


SALE  OF  LAND. 

See  Executors  and  Adminis- 
trators, 1,  2,  4 — Lunatic,  1,  2 
— Title  to  Land. 


SALES-TAX. 

See  Bankruptcy,  1. 


SENTENCE. 

See  Criminal  Law,  3. 


SERVANT. 

See  Master  and  Servant. 


SETTLED  ACCOUNT. 

See  Mortgage,  3. 


SHARES  AND  SHARE- 
HOLDERS. 

See  Company  — Succession 
Duty. 


SNOW  AND  ICE. 

See  Highway,  1. 

SOLICITORS. 

1.  Agreement  with  Client — 
Engagement  at  Salary — Solicitors 
Act,  R.S.O.  19 Ilf.,  ch.  159,  secs. 
1 8 et  seq. — “Agreement  in  Writ- 
ing” — Termination  of  Agree- 
ment — Notice  — - Validity  and 
Effect  of  Agreement — Determin- 
ation upon  Summary  Application 
— Exclusion  of  Remedy  by  Ac- 
tion— Salary  Viewed  as  Retain- 
ing Fee — Taxation  as  Bill  of 
Costs  of  Claim  upon  Agreement 
for  Salary  and  Disbursements — 
Agreement  of  Solicitor  not  to  Act 
for  others  than  Client — Whether 
within  Statute  — Necessity  for 
Writing. 

Fitch  y.  Fort  Frances  Pulp 
and  Paper  Co.  Ltd.,  37,  252. 

2.  Authority  to  Commence  Ac- 
tion in  Name  of  Company  as 
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SOLICITORS — ( Continued. ) 
Plaintiff — Status  of  Defendants 
to  Question — De  Facto  Directors 
— Motion  to  Dismiss  Action — 
Practice. 

Dumart  Packing  Co.  Ltd.  y. 
Dumart,  478. 

3.  Champertous  Agreement  with 
Client  as  to  Costs  — Law  of 
British  Columbia — Renunciation 
of  Agreement  as  to  Contingent 
Fees — Whether  Solicitor  Entitled 
to  Costs  upon  Quantum  Meruit 
Basis — Authority  of  Decisions — 
Laic  of  Ontario — Judicature  Act, 
sec.  32 — New  Agreement  as  to 
Costs  Covering  Past  and  Future 
Services — Finding  on  Evidence 
—Solicitor’s  Lien  on  Fund  Re- 
covered in  Litigation — Priorities 
— Parties. 

Cassidy  v.  Stuart,  480. 

See  Appeal,  2 — Costs,  2. 


STATUTE  LABOUR, 

See  Highway,  3. 


STATUTES. 

15  Eliz.  ch.  5 (Fraudulent  Convey- 
ances) : Brown  v.  Weil,  55. 

22  & 2.3  Gar.  TI.  ch.  40,  sec.  5 
(Statute  of  Distributions)  : Re  Mac- 
kenzie, 230. 

20  Viet.  ch.  104,  sec.  2 (Can.)  (Act 
incorporating  Village  of  Fort  Erie)  : 
Re  Village  of  Fort  Erie  and  Buf- 
falo and  Fort  Erie  Public  Bridge 
Co.,  502. 

20  & 30  Viet.  ch.  43,  sec.  2 (Can.) 
(Crown  Debtors  Act)  : Re  D.  Moore 
Co.  Ltd.,  434. 

30  & 31  Viet.  ch.  3,  sec.  129  (Imp.) 
(British  North  America  Act)  : Re  D. 
Moorf  Co.  Ltd.,  434. 

59  Viet.  ch.  105  (O.)  (London 

Street  Railway  Company)  : Re  Fox- 
croft  and  City  of  London,  553. 


[VOL. 


STATUTES — ( Continued .) 

R.S  B.C.  1897,  ch.  24,  sec.  99  (Legal 
Professions  Act)  : Cassidy  v.  .Stuart, 
480. 

1 Edw.  VII.  ch.  4 (B.C.)  (amend- 
ing Legal  Professions  Act)  : Cassidy 
v.  Stuart,  480. 

R.S.C.  1906.  ch.  1,  secs.  10,  19  (In- 
terpretation Act)  : Re  D.  Moore  Co. 
Ltd..  434. 

R.S.C.  1906,  ch.  48,  secs.  2 (a)  and 
197  (Customs  Act)  : Rex  v.  Cornet, 
583. 

R..S.C.  1906,  ch.  51,  sec.  180  (e) 
(Inland  Revenue  Act)  : Rex  v. 

Brownlee,  28. 

R.S.C.  1906,  ch.  120,  secs  6,  8 
(Interest  Act)  : Re  Brown,  602. 

R.S.C.  1906,  ch.  139,  secs.  69,  71, 
75  (Supreme  Court  Act)  : Leslie  v. 
Canadian  Credit  Corporation  Ltd.. 
334. 

RjS.C.  1906,  ch.  145,  sec.  4 (5) 
(Evidence  Act)  : Rex  v.  Skelly 
497. 

R.S  C.  1906,  ch.  146,  secs.  2 (35) 
(a),  164,  582,  707,  729,  733,  748,  771 
(a)  (i) . 823,  1026,  1081  ( Criminal 

Code)  : Rex  v.  Brownlee,  28. 

R.S.C.  1906,  ch.  146,  secs.  292  (a), 
301  (1)  : Rex  v.  Lizowyj,  93. 

RjS.C.  1906.  ch.  146,  sec.  303:  Rex 
v.  Brooks.  147. 

8 Edw.  VII.  ch.  16,  sec.  2 (3)  (O.) 
(amending  Public  Lands  Act)  : Re 

Cox.  182. 

10  Edw.  VII.  ch.  88,  sec.  19  (O.) 
(amending  Assessment  Act)  : Vil- 

lage of  IIagersville  v.  Hamble- 
ton,  327. 

3 & 4,  Geo.  V.  ch.  43,  sec.  432  (O.) 
(Municipal  Act)  : Point  Abino  As- 
sociation v.  Township  of  Bertie, 
120. 

R.S.O.  1914,  ch.  1.  sec.  14'  (Inter- 
pretation Act)  : City  of  St.  Cath- 
erines v.  Hydro-Electric  Power 
i Commission  Act  of  Ontario,  405. 

R.S.O.  1914,  ch.  1,  sec.  28  (6)  : 
Re  Appleton  and  Ross,  338. 

R.S.O.  1914.  ch.  3.  sec.  6 (Terri- 
torial Divisions  Act)  : Re  Village  of 
Fort  Erie  and  Buffalo  and  Fort 
Erie  Public  Bridge  Co.,  502. 

R.S.O.  1914.  ch.  10  (Controverted 
Elections  Act) : Re  North  Bruce  Pro- 
vincial Election,  Fenton  v.  Mew- 
tttnney.  99 : Re  South  Bruce  Pro- 
vincial EUfctton,  Johnston  v.  Mo 
Callum,  106. 

R.S  O 1914,  ch.  10.  secs.  52,  76 
(3)  : Re  South  Bruce  Provincial 
Election.  Johnston  v.  McCallum. 
106. 


LXI.] 
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STATUTES — ( Continued . ) 

IRjS.O.  1014,  ch.  24  (Success ion 
Duty  Act)  : Erie  Beach  Co.  Ltd.  v. 
Attorney-General  for  Ontario,  507. 

R.S.O.  1914,  ch.  40,  secs.  3,  4 (1), 
26,  26a.  (Highway  Improvement  Act) : 
County  of  Halton  v.  Township  of 
Trafalgar,  45. 

R.S.O.  1914,  ch.  56,  sec.  30  (Judi- 
cature Act)  : Montreal  Trust  Co.  v. 
Canadian  Pacific  Railway  Co.,  137. 

R.S'.O.  1914,  ch.  56,  sec.  32:  Re 
Foxcroft  and  City  of  London,  209 ; 
Cassidy  v.  Stuart,  480. 

R.S.O.  1914,  ch.  56,  sec.  56  (4)  : 
Davies  v.  Nelson,  457. 

R.S.O.  1914,  ch.  56,  sec.  74:  Re 

Primeau  and  Board  of  Trustees  of 
Separate  School  Section  Six  Rus- 
sell, 423. 

R.S'.O.  1914,  ch.  56,  secs.  109,  114: 
Re  Levy  and  Jacobs,  296. 

R.S.O.  1914,  ch.  63,  secs.  106,  125 
(Division  Courts  Act)  : Campbell  v. 
McGregor,  649. 

R.S.O.  1914,  ch.  68  (Lunacy  Act)  : 
Re  Hickson,  180. 

R.S.O.  1914,  ch.  68,  secs.  3,  16,  25 : 
Re  Piper.  257. 

R.S.O.  1914,  ch.  70,  secs.  10,  11 
(Dower  Act)  : Re,  Lesperance,  94. 

RjS.O.  1914,  ch.  71,  secs.  8,  15 
(Libel  and  Slander  Act)  : Sentinel- 
Review  Co.  Ltd.  v.  Robinson,  62. 

R.S.O.  1914.  ch.  71,  secs.  S (2)  (e), 
10  (1).  (3)  : Hansen  v.  Nugget  Pub- 
lishers Ltd.,  239. 

R.S.O.  1914,  ch.  75  (Limitations 
Act)  : Township  of  Colchester 

South  v.  Hackett,  77. 

R.S.O.  1914,  ch.  75,  secs.  49  (1) 
(1c),  54:  Servais  v.  Shear,  490. 

R.S.O.  1914,  ch.  76,  sec.  12  (Evi- 
dence Act)  : Elgin  v.  Stubbs,  426. 

R.S.O.  1914,  ch.  112,  sec.  11  (Mort- 
gages Act)  : Re  Appleton  and  Ross, 
338. 

'RjS.O.  1914.  ch.  119.  secs.  3,  20, 
21  (2)  (Devolution  of  Estates  Act)  : 
Re  Logan,  323. 

R.S.O.  1914,  ch.  119,  sec.  13:  Re 
Df.nnts  and  Ltndsay,  228. 

R.S.O.  1914,  ch.  119,  see.  21, 
subsecs.  2,  3,  4,  sec.  24,  subsec.  1 : 
Re  Allison,  261. 

R.S  O.  1914,  ch.  119,  sec.  30:  Re 
Mackenzie,  230. 

R.S.O.  1914,  ch  120,  secs.  17,  2S 
(Wills  Act)  : Re  Watson.  173. 

R.S.O.  1914,  ch.  122  (Vendors  and 
Purchasers  Act)  : Re  Levy  and 

Jacobs,  296. 

R.S.O.  1914.  ch.  124,  secs.  71,  77 
(Registry  Act)  : Re  Dennis  and 

Lindsay,  228. 


STATUTES — ( Continued . ) 

R.S.O.  1914,  ch.  126,  sec.  34  (Land 
Titles  Act)  : Re  West,  540. 

R.S.O.  1914,  ch.  126,  secs  90,  99 
(2)  : Re  Campbell  and  Cowdy,  545. 

R.S.O.  1914,  ch.  126,  sec.  99:  Re 
Eglinton  and  Bedford  Park  Pres- 
byterian Church,  430. 

RjS.O.  1914,  eh.  136,  sec.  3 (Condi- 
tional Sales  Act)  : National  Dis- 
count Corporation  v.  Freoh  and 
Jackson,  659. 

R.S.O.  1914,  ch.  136,  sec.  3 (4)  : 
International  Business  Machines 
Co.  Ltd.  v.  Guelph  Board  of  Educa- 
tion, 85. 

R.S.O.  1914,  ch.  151  (Fatal  Acci- 
dents Act)  : Montreal  Trust  Co.  v. 
Canadian  Pacific  Railway  Co.,  137. 

R.S.O.  1914,  ch.  159,  secs.  48-66 
(Solicitors  Act)  : Fitch  v.  Fort 

Frances  Pulp  and  Paper  Co.  Ltd., 
37,  252. 

RjS.O.  1914,  ch.  186,  sec.  48  (On- 
tario Railway  and  Municipal  Board 
Act)  : Re  Casa  Loma,  187. 

R.S.O.  1914,  ch.  192,  sec.  409  (2/) 
(Municipal  Act)  : Re  Stronach,  636. 

R.S.O.  1914,  ch.  193  (Local  Im- 
provement Act)  : Re  Howard  and 

City  of  Toronto,  563. 

R.S.O.  1914,  ch.  195,  sec.  11(2) 
(Assessment  Act)  : Re  Donald  Ma- 
son & Co.,  350. 

R.S.O.  1914,  ch.  195,  sec.  83:  Vil- 
lage of  Hagersville  v.  Hambleton, 
32:7. 

R.S.O.  1914,  oh.  197,  secs.  3,  4 
(Municipal  Franchises  Act)  : Re  Fox- 
croft and  City  of  London,  209. 

R.S'.O.  1914,  ch.  300,  sec.  23  (7) 
(Hospitals  and  Charitable  Institutions 
Act)  : Queen  Victoria  Memorial 

Hospital  v.  J.  R.  Booth  Ltd.,  293. 

4 Geo.  V.  ch.  31  (O.)  (Hydro-Elec- 
tric Railway  Act)  : City  of  St.  Cath- 
arines v.  Hydro-Electric  Power 
Commission  of  Ontario,  465. 

5 Geo.  V.  ch.  2 (2nd  sess.)  (D. ) 
(War  Measures  Act:  Fort  Frances 
Pulp  Co.  v.  Spanish  River  Pulp 
Co.,  512. 

5 Geo.  V.  ch.  18  (D.)  (‘Special  War 
Revenue  Act)  : Re  D.  Moore  Co.  Ltd., 
434. 

9 Geo.  V.  oh.  46.  sec.  17  (O.) 

(amending  Muicipal  Act)  : (Re 

Stronacii,  636. 

9 & 10  Geo.  V.  ch.  36,  secs.  6.  25. 
34  (D.)  (Bankruptcy  Act)  : Re 

Watson,  173. 

9 & 10  Geo.  V.  oh.  36,  secs.  51(6), 
86:  Re  D.  Moore  Co.  Ltd.,  434. 
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STATUTES — ( Continued. ) 

10  & 11  Geo.  V.  ch.  34,  sec.  3 (O.) 
(amending  Division  Courts  Act)  : 
Campbell  v.  McGregor,  649. 

10  & 11  Geo.  V.  ch.  40,  sec.  16(a) 
(O.)  (Stale  of  Goods  Act)  : Advance- 
Rumely  Thresher  Co.  v.  Lester,  4. 

10  & 11  Geo.  V.  ch.  58,  sec.  15  (O.) 

(amending  Municipal  Act)  : Re 

Stronaoh,  636. 

11  Geo.  V.  eh.  54,  sec.  25  (O'.) 
(Children  of  Unmarried  Parents  Act) : 
Re  Wicks  and  Armstrong,  667. 

12  & 13  Geo.  V.  ch.  47  (D.) 
(amending  Special  War  Revenue  Act) : 
Re  D.  Moore  Co.  Ltd.,  434. 

12  & 13  Geo.  V.  ch.  69,  sec.  29(2) 
(O.)  (Municipal  Electric  Railway 
Act)  : City  of  St.  Catharines  v. 
Hydro-Electric  Power  Commission 
of  Ontario.  465. 

12  & 13  Geo.  V.  ch.  72,  secs.  289, 
395  ( g ) (O.)  (Consolidated  Munici- 
pal Act)  : Re  Foxcroft  and  City  of 
London,  209. 

12  & 13  Geo.  y.  ch.  72,  sec.  390a. 
(O.)  : Re  Casa  Loma,  187. 

12  & 13  Geo.  V.  ch.  72,  sec.  432 
(O.)  Point  Abino  Association  v. 
Township  of  Bertie,  120,  610. 

12  & 13  Geo.  V.  ch.  72,  secs.  433, 
434,  436(1)  (a)  (O.)  : County  of 

H alton  v.  Township  of  Trafalgar, 
45. 

12  & 13  Geo.  V.  ch.  72,  sec.  460(1), 
(2),  (3)  (O.)  : Lyons  v.  City  of 

Ottawa,  405. 

12  & 13  Geo.  V.  ch.  72,  sec.  460(1), 
(2),  (4),  (5)  (O.)  Prentice  v.  City 
of  Satjlt  S'te.  Marie,  246. 

12  & 13  Geo.  V.  ch.  78,  sec.  11(0.) 

(amending  Assessment  Act)  : Re 

Donald  Mason  & Co.,  350. 

13  & 14  Geo.  V.  oh.  31,  sec.  6 (D.) 

( amending  Bankruptcy  Act)  : Re 

Watson,  173. 

13  & 14  Geio.  y.  ch.  48,  secs.  2(f), 
24,  25,  54  (O.)  (Highway  Traffic 
Act)  : Hughes  v.  J.  H.  Watkins  & 
Co.,  587. 

13  & 14  Geo.  V.  ch.  48,  sec.  42(1) 
(O.)  : Wainio  v.  Beaudreault,  358. 

13  & 14  Geo.  V.  ch.  74.  sec.  18  (D.) 
(incorporating  Buffalo  and  Fort  Erie 
Public  Bridge  Company)  : Re  Village 
of  Fort  Erie  and  Buffalo  and  Fort 
Erie  Public  Bridge  Co.,  502. 

15  Geo.  V.  ch.  5,  sec.  2 (O.) 

(amending  Interpretation  Act)  : Re 

Appleton  and  Ross,  338. 

15  & 16  Geo.  V.  ch.  26.  sec.  0(D.) 
(amending  Special  War  Revenue  Act) : 
Re  D.  Moore  Co.  Ltd.,  434. 


[VOL. 

STATUTES — ( Continued. ) 

15  & 16  Geo.  V.  ch.  31,  sec.  7 (D.) 

(amending  Bankruptcy  Act)  : Re 

Watson,  173. 

16  Geio.  V.  ch.  4,  secs.  2,  14,  15,  58, 

62(1)  (j),  174,  177(1),  (2),  178  (O.) 
(Election  Act)  : Re  North  Bruce 

Provincial  Election.  Fenton  v. 
McWhinney,  99  : Re  South  Bruce 
Provincial  Election,  Johnston  v. 
McCallum,  106,  392. 

16  Geo.  V.  ch.  21,  sec.  30  (O.) 
(amending  Mortgages  Act)  : Re  Ap- 
pleton and  Ross,  338. 

16  Geo.  V.  ch.  40,  sec.  35  (O.) 
(Trustee  Act)  : Davies  v.  Nelson, 
457. 

16  Geo.  V.  ch.  44,  sec.  8 (O.)  (Mar- 
ried Women’s  Property  Act)  : Gold- 
man v.  Goldman,  657. 

16  Geo.  V.  ch.  55  (O.)  (amending 
Assessment  Act)  : Re  Donald  Mason 
& Co.,  350. 

16  Geo.  V.  ch.  73,  sec.  23  (12)  (O.) 

(Hospitals  and  Charitable  Institutions 
Act)  : Queen  Victoria  Memorial 

Hospital  v.  J.  R.  Booth  Ltd.,  293. 

17  Geo.  V.  ch.  35,  sec.  2 (O.) 

(amending  Devolution  of  Estates  Act)  : 
Re  Allison,  261. 

17  Geo.  V.  ch.  50,  sec.  20  (D.) 
(amending  Customs  Act)  : Rex  v. 

Cornet,  583. 

17  Geo.  V.  ch.  51,  sec.  21  (O.) 
(Children  of  Unmarried  Parents  Act)  : 
Re  Wicks  and  Armstrong,  667. 

17  Geo.  V.  ch.  62,  secs.  8,  26  (O.) 
(Local  Improvement  Act)  : Re  Fox- 
croft and  City  of  London,  209. 

R.S.O.  1927,  ch.  187,  sec.  56  (Con- 
veyancing and  Law  of  Property  Act)  : 
Re  West,  540. 

R,S.'0.  1927.  ch.  279,  sec.  25  (Chil- 
dren’s Protection  Act)  : Re  Chieme- 
LENSKI,  651. 


STIFLING  PROSECUTION. 

See  Contract,  2. 


STREET. 

See  Highway. 


STREET  RAILWAY. 

See  Evidence,  1 — Municipal 
Corporations,  1 — Negligence, 

1. 


INDEX. 
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SUBSTITUTION. 

See  Will,  2. 

SUCCESSION  DUTY. 

Shares  in  Ontario  Company 
Held  by  Foreigner  Domiciled  in 
Foreign  State — Succession  Duty 
Act,  R.S.O. 1911,  ch.  2J+ — Mobilia 
Sequuntur  Personam. 

Erie  Beach  Co.  Ltd.  v.  At- 
torney-General eor  Ontario, 
507. 


SUMMARY  APPLICATION. 

See  Costs,  1 — Executors  and 
Administrators,  3 — Solici- 
tors, 1. 


SUMMARY  CONVICTION. 

See  Criminal  Law,  3. 


SUMMARY  TRIAL. 

See  Provincial  Elections,  2. 


SUPREME  COURT  OF 
CANADA. 

See  Appeal,  2. 

SUSPENDED  SENTENCE. 

See  Criminal  Law,  3. 


TAX-SALE. 

See  Assessment  and  Taxes,  4 
— Mortgage,  1. 


TAXATION  OF  COSTS. 

See  Costs,  2,  3 — Solicitors, 

1. 


TAXES. 

See  Assessment  and  Taxes. 


TENANT. 

See  Landlord  and  Tenant. 


THEFT. 

See  Criminal  Law,  5. 

TIME. 

See  Appeal,  1,  2 — Neglig- 
ence, 2. 


TITLE  TO  LAND. 

Sale  and  Conveyance  of  Land 
of  Intestate  by  Ileirs-at-law  and 
Next  of  Kin — Letters  of  Admin- 
istration not  Obtained  — Con- 
veyance before  Expiry  of  three 
Years  from  Death — Devolution 
of  Estates'  Act,  R.S.O.  1911,  ch. 
119,  sec.  IS — Title  Perfected  on 
Expiry  of  three  Years — Absence 
of  Evidence  of  Intestacy — Regis- 
try Act,  R.S.O.  1911,  ch.  121, 
secs.  71,  77. 

Re  Dennis  and  Lindsay,  228. 

See  Covenant,  1 — Limita- 
tion of  Actions. 


TORT. 

See  Husband  and  Wife,  1. 


TRIAL. 

See  Costs,  3 — Criminal  Law 
—Division  Courts  — Execu- 
tors and  Administrators,  2. 


TRUSTS  AND  TRUSTEES. 

See  Assessment  and  Taxes.  3 
— Executors  and  Administra- 
tors, 2 — Will. 


ULTIMATE  NEGLIGENCE. 

See  Negligence,  1. 
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UNDUE  INFLUENCE. 

See  Contract,  2. 


VALUE  FOR  DUTY. 

See  Revenue. 


VENDOR  AND  PUR- 
CHASER. 

See  Courts — Covenant,  1 — 
Mortgage,  4. 


VENDOR'S  LIEN. 

See  Sale  of  Goods,  2. 


WAR  MEASURES  ACT. 

See  Contract,  3. 


WATER. 

Power -rights — Crown  Grant — 
Alleged  Invasion  of  Rights  by 
Defendants — Exclusive  Claim  by 
Plaintiff — Rights  of  Defendants 
— Absence  of  Express  Grant — 
Artificial  Channels — Mill-races — 
Reference  to , in  Defendants' 
Grants — Admission  of  Extrinsic 
Evidence  to  Shew  Intention — 
Finding  upon  Evidence — Acqui- 
escence— Estoppel — Prescription 
— Extent  of  Rights — Alterations 
in  Channel  — Reference  — 
Damages  — Assessment  — Rule 
260. 

Keewatin  Power  Co.  Ltd.  v. 
Keewatin  Flour  Mills  Ltd., 
Keewatin  Power  Co.  Ltd.  v. 
Lake  of  the  Woods  Milling 
Co.  Lid.,  363. 


WILL. 
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